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Terracon Consultants, Inc.     2147 Riverchase Office Road     Birmingham, Alabama 35244
P [205] 942 1289      F [205] 443 5302     terracon.com

September 7, 2018

United States Environmental Protection Agency
Sam Nunn Atlanta Federal Center
61 Forsyth Street, SW
Atlanta, Georgia 30303-8960

Attention: Mr. Wesley Hardegree

Re: Corrective Measures Implementation (CMI) Work Plan (Revision 1.0)
SMA 4 – Former Chemical Plant
Administrative Order on Consent - Docket # RCRA 04-2012-4255
ERP Compliant Coke
3500 35th Avenue North
Birmingham, Jefferson County, Alabama
USEPA ID No. ALD 000 828 848
Terracon Project No.  E1187063

Dear Mr. Hardegree:

On behalf of ERP Compliant Coke, LLC (ERP Coke), Terracon Consultants, Inc. (Terracon)
is pleased to submit the enclosed revisions to the Corrective Measures Implementation (CMI)
Work Plan (Revision 1.0) for SMA 4 - Former Chemical Plant for the above-referenced site.
These revisions have been prepared in response to Final Comments dated July 27, 2018.
The individual comments and responses are provided below, and a CMI Work Plan (Revision
1.0) is enclosed.

USEPA Comment No. 1

SMA 4, Section 3.2:  As written, the work plan currently has the draft Environmental Covenant
only going to ADEM for review.  The work plan needs to indicate that the draft Environmental
Covenant will be sent to both EPA and ADEM for review.  [Note:  SMA 5’s work plan does
have the draft Environmental Covenant going to both EPA and ADEM, and EPA has already
received a preliminary draft of the Environmental Covenant].

ERP Coke Response No. 1

Section 3.2 has been revised to include the draft Environmental Covenant also going to the
USEPA for review.
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USEPA Comment No. 2

SMA 4, Section 3.3.3.3:  What  is  the  anticipated  period  of  time expected  between the  two
ISCO injections?  Is it a set number of days, weeks, months, or is it dependent on parameters
monitored in the soil and the two (2) observation wells after the first injection?  Based on the
statement in Section 3.3 that the subsurface reactions can propagate for up to 30 days, is it safe
to assume the 2nd injection will not occur prior to 30 days after the first injection?

ERP Coke Response No. 2

Two paragraphs have been added to the bottom of Section 3.3.3.3 to address the question
above.  These paragraphs read:

The pilot test will consist of two injection events spaced between 30 to 45 days apart.
The exact time between events will be made based on observation of the nearby
monitoring wells; however, the time between injections will not exceed 60 days.

The newly installed observation wells plus monitoring wells MW-55 and MW-56 will be
sampled prior to the initial ISCO injection, 30 to 45 days after the initial injection, and
30 to 45 days after the second injection.  The groundwater from the wells will be
analyzed for volatile organic compounds (VOCs) by EPA Method 8260.

USEPA Comment No. 3

SMA 4, Section 3.3.3.2, Section 3.3.3.4, Section 3.5, Section 3.8: The work plan states in
Section 3.3.3.4 that “If it is determined that the ISCO is not effective at remediating the soil
area, a second pilot test may be conducted using steam.”  The work plan seems to be relying
mostly on pre- and post-soil sampling results and information from two (2) observation wells
to assess the effectiveness of ISCO and whether Steam should be studied.  Some further
clarification is needed as to how the success/failure of ISCO will be determined and when the
transition to study Steam injection might occur.  For example,

a) What constituents/parameters will be monitored in the two (2) new observation wells
and what will be the monitoring schedule?

b) Has consideration been given to adding to the understanding of ISCO’s success (or
the decision to study Steam) by also monitoring/sampling of existing nearby
groundwater wells (e.g., MW-55, MW-56) during the ISCO pilot?

c) If Steam is to be studied, will the same monitoring/assessment approach used for
ISCO be used to assess the effectiveness of the Steam pilot?  Are there any unique
aspects to steam injection that need to be monitored?

d) How does the proposed quarterly groundwater sampling mesh with the pilot study
and the full scale in-situ treatment?  In other words, the proposed schedule for
groundwater monitoring is quarterly for the first-year and semi-annual thereafter.
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When does the first-year start?  Does it start with the first ISCO injection, or when the
in-situ treatment goes full scale?

e) Will the quarterly groundwater sampling play any role in evaluating the ISCO and/or
Steam pilot and which method should go full scale?

ERP Coke Response No. 3

The following has been revised in response to USEPA comment 3:

a) and b) - The following paragraph has been added to the end of Section 3.3.3.2:

The observation wells plus monitoring wells MW-55 and MW-56 will be sampled prior
to the initial ISCO injection, 30 to 45 days after the initial injection, and 30 to 45 days
after the second injection.  The groundwater from the wells will be analyzed for volatile
organic compounds (VOCs) by EPA Method 8260. If a steam injection pilot study is
conducted, the observation wells plus the performance wells will be sampled on a
quarterly basis for VOCs by EPA Method 8260.

c) The following paragraph has been added to the end of Section 3.3.3.4:

If a steam injection pilot study is conducted, the observation wells plus the
performance wells will be sampled on a quarterly basis for VOCs by EPA Method
8260.  Quarterly sampling is more applicable to steam injection since the formation
takes time to heat.

d) and e) The following paragraph has been added to the end of Section 3.5:

We are proposing the following groundwater sampling schedule for the CMI. Current
Interim Measures (IM) quarterly sampling will continue until the final treatment remedy
is implemented.  Once the final remedy is implemented, then the first year we
recommend quarterly sampling for the performance wells and annual sampling for the
upgradient, performance, and sentinel wells, followed by semi-annual sampling in
subsequent years for the performance wells and annual sampling for the upgradient,
performance, and sentinel wells.  During the corrective action groundwater monitoring,
we recommend that groundwater samples be analyzed for volatile organic compounds
by EPA Method 8260 and polynuclear aromatic hydrocarbons by EPA Method
8270SIM.  The data obtained during the corrective action monitoring will be used in
conjunction with other sampling to determine the effectiveness of the corrective action
that is taking place.
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USEPA Comment No. 4

Section 3.5:  Because the picture of the overall success of the remedy (i.e., full scale in-situ
treatment and pumping) will build through time as groundwater monitoring results become
available, the quarterly sampling must occur over four consecutive quarters after the in-situ
treatment goes full scale.

ERP Coke Response No. 4

The last paragraph of Section 3.5 has been modified to read:

We are proposing the following groundwater sampling schedule for the CMI. Current Interim
Measures (IM) quarterly sampling will continue until the final treatment remedy is
implemented.  Once the final remedy is implemented, then the first year we recommend
quarterly sampling for the performance wells and annual sampling for the upgradient,
performance, and sentinel wells, followed by semi-annual sampling in subsequent years for
the performance wells and annual sampling for the upgradient, performance, and sentinel
wells.  During the corrective action groundwater monitoring, we recommend that groundwater
samples be analyzed for volatile organic compounds by EPA Method 8260 and polynuclear
aromatic hydrocarbons by EPA Method 8270SIM.

USEPA Comment No. 5

SMA 4, Section 3.7/3.8 and SMA 5, Section 3.4/3.5:  The schedule of activities and reporting
needs to be better presented/organized.  For example:

n SMA 4, Section 3.7, SMA 5, Section 3.4:  There is no time period provided for the
completion of the survey.

n SMA 4, Section 3.7:  There is no overall length of time provided for the pilot study.
n SMA 4, Section 3.7, Section 3.8; SMA 5, Section 3.4:  The work plan needs to clarify

a little more the transition and reporting to occur as the project transitions from the
ISCO pilot phase - including the possible Steam pilot - to full scale.  Does the Pilot
Study Report, which is mentioned in these sections and due 60 days after completion
of field activities, refer to completion of the ISCO test or completion of both the
ISCO test and any needed Steam test?  In other words, since there is one confirmed
pilot study, ISCO, and one alternative pilot study, Steam, will the Pilot Test Report be
for the ISCO test alone, or will the Pilot Test Report be held until both ISCO and (if
needed) Steam are performed?

n SMA 4, Sections 3.7 and 3.8:  The schedule of activities and reporting do not account
for review and development of the Environmental Covenant with the regulatory
agencies.  For example, Section 3.7 just states that an Environmental Covenant will
be placed on SMA 4 after the survey, and Section 3.8 simply states that a report
documenting the filing of the EC will be submitted within 180 days of CMI work
plan approval.
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n SMA 4, Section 3.7 and 3.8:  There is a conflict in when the UIC permit application is
to be submitted.  Section 3.7 says the UIC permit will be requested within 30 days of
CMI work plan approval; Section 3.8 says the UIC permit application will be
submitted within 60 days of CMI work plan approval.

The new EPA administration is very keen on visual presentation of schedules.  Therefore,
EPA developed a rough Gantt Chart based on its understanding of the proposed schedule
and the delay in the cost estimate review (see attached) [Note: This chart did not attempt to
include the option for the Steam Pilot.]  In order to help clarify many of the questions raised in
other comments on the schedule and for future use in project tracking, the work plan needs
to include a Gantt Chart covering at least the following main tasks:

Task 1:  LUCP
Task 2:  Environmental Covenant
Task 3:  ISCO Pilot Test

  Steam Pilot Test (if needed)
Task 4:  Remedy Monitoring
Task 5 - Financial Assurance

ERP Coke Response No. 5

A Gantt chart has been prepared and is included as Appendix D.  A paragraph has been
added to the end of Section 3.7 that reads:

A Gantt chart has been prepared that indicates the proposed timing on the schedule of
activities and is included as Appendix D.

CLOSING

If you should have any questions, please do not hesitate to contact us at (205) 942-1289.

Sincerely,

Terracon Consultants, Inc.

Terrell W. Rippstein, AL-PG
Principal Geologist

cc: Ms. Meredith Anderson; USEPA Region 4
ADEM
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Terracon Consultants, Inc.     2147 Riverchase Office Road     Birmingham, Alabama 35244
P [205] 942 1289      F [205] 443 5302     terracon.com

September 7, 2018

ERP Compliant Coke
3500 35th Avenue North
Birmingham, Alabama 35207

Attention: Mr. Don Wiggins

Re: Corrective Measures Implementation (CMI) Work Plan (Revision 1.0)
SMA 4 – Former Chemical Plant
Administrative Order on Consent - Docket # RCRA 04-2012-4255
ERP Compliant Coke
3500 35th Avenue North
Birmingham, Jefferson County, Alabama
USEPA ID No. ALD 000 828 848
Terracon Project No.  E1187063

Dear Mr. Wiggins:

Terracon Consultants, Inc. (Terracon) is pleased to submit this Corrective Measures
Implementation (CMI) Work Plan (Revision 1.0) for activities in conjunction with the site
referenced above.

Should you have any questions or require additional information, please do not hesitate to contact
our office.

Sincerely,
Terracon Consultants, Inc.

Terrell W. Rippstein, AL-PG #8 Dallas Whitmill, AL-PE#33070
Principal Geologist Senior Project Engineer
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Corrective Measures Implementation Work Plan (Revision 1.0)
SMA 4 – Former Chemical Plant

ERP Coke
3500 35th Avenue North
Birmingham, Alabama

USEPA ID No. ALD 000 828 848

Project No. E1187063
September 7, 2018

 INTRODUCTION/PURPOSE

The ERP Compliant Coke, LLC (ERP Coke) facility is located at 3500 35 th Avenue North in
Birmingham, Jefferson County, Alabama (Figure 1-1). The center of SMA 4 lies at approximately
33.5649 degrees north latitude and 86.7982 degrees west longitude.  This Corrective Measures
Implementation (CMI) Work Plan for SMA 4 has been prepared in response to the Final (Remedy)
Decision for the Former Chemical Plant from the United States Environmental Protection Agency
(USEPA) dated February 2018.  A map of the current facility including the 45 Solid Waste
Management Units (SWMUs) and six Areas of Concern (AOCs) consolidated into five SWMU
Management Areas (SMAs) is included as Figure 1-2.  This CMI Work Plan concerns only
SMA 4 – Former Chemical Plant (FCP) and its associated SWMUs and AOC.

Table 1-1 below lists the twelve SWMUs and two AOCs (Figure 1-3) that make up SMA 4.

Table 1-1. List of SWMUs and AOC in SMA 4
SWMU 26 – Main Process Building
SWMU 27 – Floor Drain System
SWMU 28 – Sulfonation Floor Drain
SWMU 29 – Product Tank Containment Area
SWMU 30 – Centrifuge Waste Water Tank
SWMU 31 – Monohydrate Floor Drain and Sump
SWMU 32 – Drum Storage Area
SWMU 33 – Plant Drum Storage Area
SWMU 34 – Wastewater Neutralization System
SWMU 35 – Mineral Wool Piles
SWMU 36 – Used Oil Tank
SWMU 42 – Former Above Ground Storage Tanks (ASTs)
AOC B – Drainage Ditch next to Shuttlesworth Drive and 35th Avenue
AOC D – Former Chemical Plant (FCP) Groundwater Plume

1.1 Background

The roots of the facility can be traced back to 1881 when Sloss-Sheffield Steel and Iron Company
first began producing pig iron in Birmingham, Alabama. In 1920, where ERP Coke sits today,
Sloss-Sheffield Steel and Iron Company built two modern coke oven batteries to serve its own
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needs as well as those of other customers. As Birmingham's steel industry grew, so did the need
for furnace coke, which prompted the construction of three more batteries at the site during the
1950s.

As American industry evolved in the ensuing years, so did the operation of the facility. Today,
ERP Coke is a highly efficient, technologically advanced operation serving a variety of customers
in the furnace and foundry markets.

The operation now consists of three batteries with a total of 120 coke ovens which produce
approximately 460,000 tons of coke each year. A highly experienced operating staff provides
assurance of adherence to strict operating, environmental, and safety standards.

The original coke manufacturing facility began operation in 1920 as Sloss Sheffield Steel and Iron
Company. Beginning in 1952, the company experienced a series of corporate reorganizations
and several name changes culminating in a name change to Walter Coke, Inc. in June 2009, and
then the purchase of the coke plant assets by ERP Compliant, Coke, LLC occurred in February
2016.  The following operations have occurred at the facility:

n The biological treatment facility (BTF), designed to treat wastewater generated at the
facility, was constructed in 1973-74, first received wastewater in 1975 and is still in
operation today. SMA 1 includes the BTF Process Area.

n Land Disposal Areas (LDAs) have been used at various times over the life of the
facility. Biological sludge, blast furnace sludge, and construction and demolition debris
have been placed in the land disposal areas. SMA 2 includes the LDA.

n Coke manufacturing has occurred since 1920, and 120 coke ovens continue to
operate. SMA 3 includes the Coke Manufacturing Plant.

n Chemical manufacturing began at the facility in 1948, and all chemical manufacturing
operations ceased in 2002. In addition, a mineral wool plant, which manufactured
mineral fiber used in the production of ceiling tile and insulating products, was built in
late 1947 and was decommissioned in 2010. SMA 4 includes the FCP and the mineral
wool piles.

n An iron blast furnace that produced pig iron from iron ore began operation in 1958;
blast furnace operations ceased in 1981, and the blast furnace was decommissioned
in 1984. SMA 5 includes the Former Pig Iron Foundry (FPIF).

The land around the ERP Coke facility is zoned for industrial and residential use, and a significant
number of other industrial facilities remain operational in the area. Before 1957, the area was
primarily industrial, with a significant number of other facilities, including coke and cement

1-2
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manufacturing plants, pipe manufacturing plants, and limestone quarry operations. Residential
neighborhoods were constructed on properties in the area of ERP Coke only after 1957 (USEPA,
1990). The most likely future land use for the ERP Coke facility is industrial.

A RCRA Section 3008(h) Administrative Order on Consent (the “2012 Order”) with the effective
date of September 24, 2012, was signed by Walter Coke and the USEPA. In 2016, ERP
contractually assumed the RCRA Order obligation of Walter Coke through bankruptcy
proceedings and the RCRA Section 3008(h) Administrative Order on Consent (the “2016 Order”)
was reissued and modified to reflect the name change to ERP Coke and was signed by ERP
Coke and the USEPA. The objectives of the 2016 Order remained the same as previously outlined
in the 2012 order. The 2012 Order declared that all of the approved investigation tasks of the RFI
Work Plans required by the 1989 Order had been completed by Walter Coke and that the 1989
Order was terminated and no longer in effect. In the 2012 Order, there are 45 SWMUs, 6 AOCs,
and 5 SMAs at the facility (Figure 2) listed. ERP Coke has assumed responsibility for performing
activities under the Order.

1.2 Corrective Measures Study (CMS) Overview

Terracon on behalf of ERP Coke, submitted the Corrective Measures Study (CMS) SMA-4 –
Former Chemical Plant (Revision 1.1) on April 14, 2017. The purpose of the CMS Report was to
summarize the evaluation, analysis, and selection of appropriate corrective measures at SMA 4.

Based on the activities conducted during the CMS for SMA, it was determined that:

COCs exceeded an ELCR of 10-6 and an HI of 0.1 in soil and groundwater.
For the construction worker scenario and industrial worker scenario, the cumulative risk
across all media is greater than an ELCR of 10-4 and an HI of 1.0.
For the construction worker scenario and industrial worker scenario, the cumulative risk
for subsurface soil exceeds an HI of 1.0, and several constituents exceed an HQ of 0.1
for a construction worker setting.
A comparison of soil COC concentrations for leachability to soil factors indicate certain
exceedances of GWP SSLs in subsurface soils.
The soil contamination is deemed not to warrant corrective action based on the risk to
human health being controlled by a LUCP; however, some areas where soil COCs exceed
the GWP SSLs are recommended for remediation.
Active groundwater remediation is also recommended.

Based on these conclusions and a detailed analysis that was performed individually and
collectively with respect to the five alternatives, Alternative 5 - Land Use Controls + In-Situ Soil
Source Area Treatment + Groundwater Removal and Treatment + Groundwater Monitoring is
recommended as the corrective action alternative for SMA 4.

1-3
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The Final (Remedy) Decision for the Former Chemical Plant from the USEPA dated February
2018 indicated that they concurred with the recommendations from the CMS for SMA 4.

The recommended remedy found in the facility‘s April 14, 2017, Corrective Measure Study Report
and proposed to the public on October 1, 2017, is identi ed as Alternative 5: Land Use Controls
+ In-Situ Soil Source Area Treatment + Groundwater Removal and Treatment + Groundwater
Monitoring. This alternative can reasonably be concluded to satisfy all of the Facility-Speci c
Corrective Action Objectives found in Table 3; therefore, it is EPA’s Final Decision that Alternative
5, which consists of the following components, be the remedy for the Former Chemical Plant.

Land Use Controls: Land use controls are administrative means to protect current and
future human exposure to unacceptable environmental contamination. This protection
will be accomplished through the following techniques/components:
Õ Land Use Control Plan (LUCP) developed by the Facility (and overseen by the

USEPA)
Õ An Environmental Covenant secured under the Alabama Uniform Environmental

Covenants Act, Ala. Code §§ 35-19-1 to 35-19-14 (2007 Cum. Supp.).
In-Situ Soil Source Area Treatment/ln-Situ Groundwater Treatment: Chemicals,
bacteria (e.g., zero valent iron, yeast extract, micronutrients, potassium
permanganate, etc.), or steam will be used with the purpose of helping prevent any
further release of contaminants from the soil to the groundwater and aiding in
advancing the groundwater remediation. Bench scale studies will need to be
conducted to determine the appropriate chemicals or bacteria to be used, the
concentrations, locations, etc.
Groundwater Removal and Treatment: The hydraulic control well network, which was
installed under an Interim Measures in 2013 to control the VOC groundwater plume
and currently consists of 6 extraction wells, will continue. The recovered groundwater
will be used as process water for the coke plant and will eventually cycle to the
Facility’s Biological Treatment Facility (BTF) for subsequent discharge in compliance
with the Facility’s NPDES Permit.
Groundwater Monitoring: Long-term groundwater monitoring will occur to assess the
effectiveness of the overall remediation system.

With this remedy, all of the SWMUs and AOCs listed in Table 1-1 (Section 1.0), except AOC D -
Former Chemical Plant Groundwater Plume, are no further action. The remedy components
concerning soil are not easily associated with any particular unit listed in Table 1-1. The broad
concerns with the soil addressed by this remedy are now subsumed by a new AOC G - Former
Chemical Plant Dispersed Soil Contamination.

1.3 Interim Measures

1-4
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Interim Measures (IM) have been ongoing at SMA 4 since 2013.  As part of the IM Implementation
six containment wells designated CW-1 through CW-6 were installed in SMA 4. In addition, there
are 18 monitoring wells located in SMA 4 that have been grouped in to categories (Upgradient,
Performance, Sentinel) which will be used to evaluate the effectiveness of the IM and the
corrective measures. The categories include:

Upgradient Wells: MW-77, MW-80 and MW-81.

Performance Wells: MW-49S, MW-49D, MW-50, MW-51, MW-52, MW-53, MW-54, MW-55,
MW-56, MW-78, and MW-90.

Sentinel Wells : MW-70, MW-71, MW-72, and MW-89.

Figure 1-3 illustrates the location of the monitoring wells and hydraulic control wells.

The hydraulic control system consists of the following:

Electric-powered, submersible, total fluid pumps in each CW well;
1.5-inch diameter, metal pipe;
Ball check valves;
1,500 gallon resin tank,
Secondary containment vessel;
Electric-powered transfer pump; and
Totalizing flow meter.

Electric submersible pumps with flow controllers were placed in hydraulic control wells CW-1
through CW-6.  Trenches were excavated from each hydraulic control well location to a central
location where a 1,500 gallon above ground resin tank was placed.  The tank was placed into a
concrete secondary containment dike that is capable of holding at least 110% of the volume of
the tank. An electric-powered transfer pump was installed to pump the water from the tank through
metal piping to the light oil system for recycling.

Initial start-up of the groundwater containment system was conducted on April 18, 2013.  Since
the system start-up, the system has been routinely running with minor downtime to make repairs
to parts or to add equipment such as the filter that is being used to prevent iron fouling.

The following milestones have been achieved during the IM based on the last annual report
submitted in August 2017:

No VOCs have exceeded the RSL/MCL in off-site monitoring wells since February 2014.

CX20  page 16 of 99 



CMI Work Plan (Revision 1.0) – SMA 4 – Former Chemical Plant
ERP Coke  Birmingham, Alabama
September 7, 2018  Terracon Project No. E1187063

Responsive Resourceful Reliable

Monitoring well MW-50 was the only off-site monitoring well prior to the system start-up to
have VOC concentrations ever exceed the RSLs/MCLs, but since IM implementation, no
VOCs in MW-50 exceed an RSL/MCL.
The system has been operating full-time with minor adjustments since May 2013.
ERP Coke checks the system daily and the pumping wells on a weekly basis, and
performs preventative maintenance as necessary.
The groundwater flow direction as determined by the measured water levels has remained
generally towards the east and southeast with localized flow towards the hydraulic control
wells as illustrated in the potentiometric surface maps.
A total of 6,383,570 gallons of groundwater and approximately 775.90 pounds of VOCs
and SVOCs have been removed by the hydraulic control system from April 2013 to June
2017.
Eight of the performance monitoring wells are showing a decreasing trend for VOCs, while
three are showing a stable to fluctuating trend.

1.4 Supporting Documents

There are several documents which were previously prepared and submitted to the USEPA that
will be used in conjunction with this CMI Work Plan and during the implementation of the corrective
measures.  They are:

Community Involvement Plan (Revision 4.0) dated June 26, 2018.
Quality Assurance Project Plan (QAPP) (Revision 1.1) dated June 26, 2018.
Interim Measures (IM) Groundwater Sampling and Analysis Plan (Revision 1.0) dated
October 9, 2012.
Site Specific Health and Safety Plan (Revision 1.1) dated June 26, 2018.

1-6
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CORRECTIVE MEASURES REQUIREMENTS

2.1 Corrective Action Objectives

Corrective Action Objectives were developed during the CMS Report to address both potential
risk to human health and regulatory requirements.  As stated in the USEPA’s Final Decision,
seven facility-speci c corrective action objectives (CAO) were identi ed to address the risks
identified in SMA 4. These facility-speci c objectives are developed from the USEPA’s General
Corrective Action Performance Standards.  These CAOs are:

Soil
1. Maintain, in perpetuity, land use as industrial, a setting that has been found to be

protective for the detected soil concentrations.
2. Ensure that industrial/commercial workers, construction workers, and trespassers are

not exposed to unacceptable levels of soil contaminants.
3. Minimize the potential for soil contaminants to leach and contaminate groundwater or

adversely impact groundwater cleanup.
Groundwater
4. Restore groundwater to maximum bene cial use, which in this case is as a drinking

water aquifer.
5. While aquifer restoration is sought, hydraulically control the groundwater plume in

order to keep contamination that is above identi ed cleanup standards from expanding
and/or migrating offsite.

6. Remove signi cant sources of subsurface mass.
7. While aquifer restoration is sought, control current land use exposures (e.g.,

industrial/commercial workers, construction workers, and trespassers) and potential
future exposures (residents) to groundwater above the identi ed cleanup standards.

2.2 Media Cleanup Standards

As discussed in the OSWER Directive 9355.0-30 dated April 22, 1991, acceptable risk levels for
cumulative carcinogenic risks to an individual based on exposure assumptions can range from
10-4 to 10-6 as long as the cumulative excess lifetime carcinogen site risk is less than 10-4 and the
noncancer hazard quotient (HQ) is less than 1.  In order to meet the goal of the cumulative excess
lifetime carcinogen site risk being less than 10 -4 across all media, the analytical samples from
each sample media were screened against the calculated PCS at an ELCR of 10 -5 or a HQ of 1.0.
If the risk for a particular constituent did not exceed the ELCR of 10 -5 or a HQ of 1.0, then the
constituent was screened out because it did not exceed the target risk level for corrective action.
If a receptor exceeded the 10-5 ELCR or HQ of 1.0 for a constituent, then the media in which it
exceeded the ELCR or HQ is considered for corrective action. If multiple receptors exceeded the
target risk levels for a specific media, then the most conservative PCS value for the 10-5 ELCR or
1.0 HQ was used to screen the data.

2-1
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The ERP Coke facility including all of SMA 4 is industrial, and future land use will continue to be
industrial.  Therefore, PCSs were calculated for only the Industrial/Commercial Worker scenario
and the construction worker scenario for all completed pathways as appropriate.

The success of the selected remedy will be measured against the numeric and non-numeric
cleanup standards listed in Tables 2-1 through 2-4 below.

Table 2-1. Numeric Cleanup Standards for
Facility-Speci c Groundwater Objective 4 (Groundwater Restoration) and

Groundwater Objective 5 (Hydraulic Control)

Contaminant
Groundwater
Concentration

(ug/L)
Point of Compliance

Benzene 5*

Throughout the Plume

Benzo(a)anthracene 0.03**
Benzo(a)pyrene 0.2*
Benzo(b) uoranthene 0.25**
Chlorobenzene 100*
Cis-l,2-Dichloroethene 70*
Dibenz(a,h)anthracene 0.025**
Indo(l,2,3-cd)pyrene 0.25**
Methylene Chloride 5*
Napthalene 0.17**
Trichloroethene 5*
Toluene 1,000*
Pentachlorophenol 1*
Vinyl Chloride 2*
1,2,4-Trichlorobenzene 70*
1,2-Dichloroethane 5*
1,4-Dichlorobenzene 75*
1,4-Dioxane 0.46**
* Maximum Contaminant Level (MCL)
** Carcinogenic Tap Water Regional Screening Level (June 2017)

2-2
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Table 2-2. Numeric Cleanup Standards* for
Facility-Speci c Groundwater Objective 6 (Source Removal)

and Soil Objective 3 (Leaching)

Contaminant

Groundwater Protection Soil Screening Levels
(leachability)

Concentration
(mg/kg)

Arsenic 6
Benzene 0.11
Benzo(a)anthracene 1
Benzo(b) uoranthene 2
Carbazole 0.1
Chlorobenzene 3.1
Dibenzofuran 0.015
Methylene chloride 0.033
Naphthalene 0.026
Toluene 31
Vinyl chloride 0.017
l-Methylnaphtbalene 0.006
3 & 4 Methylphenol 0.17
4-Methylphenol (p-cresol) 0.15

* These soil leaching standards are site speci c soil screening levels from Appendix G of the
Phase IlI RCRA Facility Investigation (RFl) Report (March 2009). They constitute the lowest
target values that soil might need to reach in order for groundwater cleanup to be
obtained/maintained. Soil levels higher than those listed here may turn out to be acceptable if
Facility-Speci c Groundwater Objective 4 (aquifer restoration) can reached. In other words, the
Ieachability cleanup standards are not to be strictly interpreted as levels to be met at every soil
sample location. Instead, they are to be applied in coordination with the success in meeting the
cleanup standards for groundwater restoration listed in Table 2-1.
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Table 2-3. Numeric Cleanup Standards*** for
Facility-Speci c Soil Objectives 1 and 2 and Use Controls

Contaminant
IndustriaI/Commercial Worker Construction Worker
Surface Soil

(0-1 ft)
Groundwater Subsurface Soil

(2-15 ft)
Groundwater

Concentration
(mg/kg)

Concentration
(ug/L)

Concentration
(mg/kg)

Concentration
(ug/L)

Arsenic 19* N/A N/A N/A
Benzene N/A 15* 409** 110*
Benzo(a)anthracne 29* 0.08* N/A N/A
Benzo(a)pyrene 2.9* 0.005* 28* N/A
Benzo(b) uoranthene 29* 0.09* N/A N/A
Chlorobenzene N/A 261** 1,171** 222**
Chromium 65* N/A N/A N/A
Cis-1,2-Dichloroethene N/A 202* N/A N/A
Dibenz(a,h)anthracene 2.9* 0.003* N/A N/A
Indo(l,2,3-cd)pyrene 29* 0.003* N/A N/A
Methylene Chloride N/A 547* N/A N/A
Naphthalene N/A 5.18* N/A 16**
Trichloroethene N/A 9.54** N/A 9.54**
Toluene N/A 5,278** 21,785** 16,382**
Pentachlorophenol N/A 0.51* N/A N/A
Vinyl Chloride N/A 3.7* N/A 317**
1,2,4-Trichlorobenzene N/A 12* N/A 12**
1,2-Dichloroethane N/A 5.4 N/A 31.2**
1,4-Dichlorobenzene N/A 15* N/A 327**
1,4-Dioxane N/A 17* N/A N/A
N/A Not Applicable
* April 14, 2017 Risk Assessment, Estimated Lifetime Cancer Risk (ELCR) = lOE-OS
** April 14, 2017 Risk Assessment, Hazardous Quotient = 1
*** These soil cleanup standards constitute the level that is protective of humans in an industrial setting.
At this time, the soil concentrations and distribution do not warrant active remediation given the current
industrial land use. These industrial cleanup levels serve as the basis for applying institutional controls
(see Table 7), and can be used to evaluate any future soil results obtained within SMA-4 in order to help
in determining what, if any, active remediation is needed.
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Table 2-4. Narrative (Non-Numeric) Cleanup Standards for
Facility-Specific Soil Objectives 1 and 2 and Groundwater Objective 7 (Land Use Controls)
Cleanup

“Technology”
Comment on Cleanup

Technology
Implementatio
n Technique/
Mechanism

Component of Cleanup
Standard

Point of
Compliance

Institutional
Controls

With use of current and
reasonable setting of
industrial/commercial land
use, the need to actively
address soil contamination
was deemed not to be
needed. Groundwater
contamination does exist at
levels requiring active
remediation.

In order to satisfy Facility-
Specific Soil Corrective
Measures Objectives 1 and
2 and to satisfy Facility-
Specific Corrective
Measure Objective 4,
institutional controls are
needed to ensure that land
use does not inadvertently
and/or unknowingly
become residential in the
future, and to protect
workers from unknowingly
being exposed to
contamination that might be
at unacceptable levels.

Environmental
Covenant

An Environmental Covenant
shall be secured under the
Alabama Uniform Covenants
Act, Ala. Code §§ 335-19-1 to
35-19-14 (2007 Cum. Supp.).

The Environmental Covenant
shall be entered with the intent
of providing clear and
enforceable rules for the
perpetual care of the Facility’s
real estate in light of the
selected remedy.  The
Environmental Covenant shall
list the components of the
LUCP that best reside long term
with the land as opposed to
specific operating procedures at
the Facility (e.g., deed
restriction to limit site to
industrial land use only; deed
restriction to limit use of
groundwater, etc.).

Throughout
the SMA

Corporate
Land Use Plan

(LUCP)

The LUCP, at a minimum, shall:
1. Acquire a deed restriction

on land and groundwater
use through securing an
Environmental Covenant.

2. Explain the land use
controls to be used to
protect workers,
contractors, public from
exposure to contaminated
environmental media (e.g.,
permit to perform any
digging activities and the
proper personal protective
equipment (PPE),
fence/signs as necessary
to prevent unauthorized
access, etc.).

3. Include all necessary
information or structure
necessary to implement the
LUCP (e.g., point-of-
contact; monitoring
program; notification
procedures for LUPC
violations, pending
sale/lease of property, etc,;
and reporting).

Throughout
the SMA
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2.3 Regulatory Policy

Groundwater is not used for drinking water or other beneficial uses at ERP Coke and is not used
for drinking water downgradient in the North Birmingham area. However, unless otherwise
designated by the USEPA, all groundwater is considered suitable, or potentially suitable, for
municipal or domestic water supply.
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CORRECTIVE MEASURES

The Final (Remedy) Decision for the Former Chemical Plant (FCP) document from USEPA dated
February 2018 stated: “The recommended remedy found in the facility’s April 14, 2017, Corrective
Measure Study Report and proposed to the public on October 1, 2017, is identi ed as Alternative
5: Land Use Controls +In-Situ Soil Source Area Treatment + Groundwater Removal and
Treatment + Groundwater Monitoring. This alternative can reasonably be concluded to satisfy all
of the Facility-Speci c Corrective Action Objectives; therefore, it is EPA’s Final Decision that
Alternative 5, which consists of the following components, be the remedy for the Former Chemical
Plant.

Land Use Controls: The Land Use Controls are administrative means to protect current
and future human exposure to unacceptable environmental contamination. This protection
will be accomplished through the following techniques/components:

Õ Land Use Control Plan (LUCP) developed by the Facility (and overseen by the
USEPA)

Õ An Environmental Covenant secured under the Alabama Uniform Environmental
Covenants Act, Ala. Code §§ 35-19-1 to 35-19-14 (2007 Cum. Supp.)

In-Situ Soil Source Area Treatment/ln-Situ Groundwater Treatment: Chemicals, bacteria
(e.g., zero valent iron, yeast extract, micronutrients, potassium permanganate, etc.) or
steam will be used with the purpose of helping prevent any further release of contaminants
from the soil to the groundwater and aiding in advancing the groundwater remediation.
Bench scale studies will need to be conducted to determine the appropriate chemicals or
bacteria to be used, the concentrations, locations, etc.

Groundwater Removal and Treatment: The hydraulic control well network, which was
installed under an Interim Measures in 2013 to control the VOC groundwater plume and
currently consists of 6 extraction wells, will continue. The recovered groundwater will be
used as process water for the coke plant and will eventually cycle to the Facility’s
Biological Treatment Facility (BTF) for subsequent discharge in compliance with the
Facility’s NPDES Permit.

Groundwater Monitoring: Long-term groundwater monitoring will occur to assess the
effectiveness of the overall remediation system.

3.1 Land Use Control Plan

A Land Use Control Plan (LUCP) will be prepared in accordance with the Sample Federal Facility
Land Use Control ROD Checklist and Selected Language document found at the website
https://www.epa.gov/fedfac/sample-federal-facility-land-use-control-rod-checklist-and-
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suggested-language-luc-checklist.  This LUCP will be submitted to the USEPA within 120 days of
approval of the CMI Work Plan.

The LUCP will at a minimum include:

n A description of the land along with the certified land survey location of the boundary with
respect to state plane coordinates,

n Placing a deed restriction on the property to limit the site to Industrial/Commercial Land
Use.

n An explanation of the land use control including permits to perform any digging activities
and the proper personal protective equipment (PPE) that must be used to protect workers,
and the use of a fence and signs as necessary to prevent unauthorized access,

n Identification of the facility program point-of-contact designated responsible for
implementing the LUCP,

n An on-site compliance monitoring program,
n Notification procedures to the USEPA and ADEM whenever the facility anticipates a major

change in land use,
n An annual field inspection and report submitted to the USEPA and ADEM to document the

effectiveness of the land use controls,
n A certification of the annual report by the designated official to continue compliance with

the LUCP,
n A procedure to notify the USEPA and ADEM immediately upon discovery of any

unauthorized major change in land use or any activity inconsistent with the LUCP and the
actions that would be implemented to ensure protectiveness, and

n A procedure to provide notification to the USEPA and ADEM of transfer, by sale or lease,
of SMA 4.

3.2 Environmental Covenant

ERP Coke will subcontract a surveying firm to provide a legal description of the boundaries of
SMA 4. Following receipt of the legal description from the survey, Terracon will work with ERP Coke
to prepare the Environmental Covenant and provide a draft to the USEPA and ADEM for approval.
Following USEPA and ADEM’s approval of the draft Environmental Covenant, Terracon will file the
Covenant with the Jefferson County Court of Probate.  The recorded Covenant will be provided to
the USEPA and ADEM. We anticipate the process to record the covenant can be completed within
120 days following approval of the CMI Work Plan.  A copy of the Alabama Uniform Environmental
Covenants Program Division 335-5 is included as Appendix A.  In addition, model Environmental
Covenant is included as Appendix B.
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3.3 In-Situ Soil Source Area Treatment

The subsurface area in SMA 4 with high concentrations of benzene, toluene, and chlorobenzene
was determined to be approximately 240 feet in length and 120 feet in width (Figure 3-1).  We
have evaluated several types of chemical and physical injection alternatives including steam and
in-situ chemical oxidation (ISCO).  One or both of these in-situ methods will be used in remediation
of the soil source area.  The plan is to conduct a pilot test to determine which of these methods
will be most effective in reducing the contamination levels.  If the pilot test for the first method
implemented is effective, then a pilot test of the other method may not be performed.

Chemical Oxidiation

In-situ chemical oxidation (ISCO) involves the injection or direct mixing of reactive chemical
oxidants into the soil source area for the primary purpose of rapid and complete contaminant
destruction of the chemicals-of-concern (COCs). ISCO is a versatile treatment technology that is
most often deployed in source zones characterized by moderate to high contaminant
concentrations in sorbed contaminants, and the potential presence of residual, separate-phase
contamination.

ISCO directly oxidizes contaminants while its unique catalytic component generates a range of
highly oxidizing free radicals that rapidly and effectively destroy a range of target contaminants
including both petroleum hydrocarbons and chlorinated compounds (if present). Chemicals such
as RegenOx® and Petrocleanz™ are injectable, two-part ISCO reagents that combines a solid
sodium percarbonate based alkaline oxidant (Part A), with a liquid mixture of sodium silicates,
silica gel and ferrous sulfate (Part B), resulting in a powerful contaminant destroying technology.

Once emplaced in the subsurface, these chemicals produce a cascade of highly-efficient chemical
oxidation reactions via a number of mechanisms including:

n Surface mediated oxidation
n Direct oxidation
n Free radical oxidation

These reactions destroy a range of contaminants and can be propagated for periods of up to 30
days on a single injection.

In addition to chemical destruction, ISCO provides a short-term oxygen footprint that is optimal
for establishing aerobic conditions capable of supporting follow-on, aerobic biodegradation of
petroleum hydrocarbons. Once aerobic conditions are in place, the ISCO may support long-term
aerobic biodegradation. This “ISCO to bio” combined remedies approach can be highly effective
at reducing a range of contaminant concentrations and associated costs.  Since it is intended that
the injection will also extend into the saturated zone, the water in the hydrocarbon plume will
become oxygenated and assist in remediation of the dissolved hydrocarbon plume also.
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ISCO chemicals are readily available from a number of vendors and have been proven to
remediate hydrocarbon constituents in soil. The pilot test is discussed in Section 3.3.3.

Steam

When steam is used for subsurface remediation, the objective is to remove as much of the
contamination as possible, thus reducing the residual to very Iow levels. Initially, the steam that
is injected will heat the well bore, and the formation around the injection zone of the well.  The
steam condenses as the latent heat of vaporization of water is transferred from the steam to the
well bore and the porous media where it enters the formation. As more steam is injected, the hot
water moves into the formation, pushing the water initially in the formation (which is at ambient
temperature) further into the porous media. When the porous media at the point of steam injection
has absorbed enough heat to reach the temperature of the injected steam, steam itself actually
enters the media, pushing the cold water and the bank of condensed steam (hot water) in front of
it.

As these owing fluids approach a region that contains the volatile contaminant at saturations
greater than its residual saturation, the contaminant is displaced. First to come into contact with
the contaminant is cold water, then the hot water bank, and nally the steam front. The cold water
will flush the mobile contaminant (i.e., the contaminant saturation that is in excess of its residual
saturation) from the pores. The hot water will reduce the viscosity of the contaminant, making it
easier to be displaced by viscous forces, and may reduce the residual saturation of the
contaminant. When the steam front reaches the contaminated area, no additional contaminant
can be recovered by viscous forces. Additional recovery is achieved by volatilization, evaporation,
and/or steam distillation of the volatile contaminants (Stewart and Udell, 1988).

This option is possible because the ERP Coke facility produces steam and the steam produced
can be supplied to the area for in-situ treatment of the soil sources area.

Underground Injection Control Permit

An underground injection control (UIC) permit must be obtained prior to injecting either steam or
ISCO into the subsurface.  ERP Coke will apply for a Class V UIC permit from the Alabama
Department of Environmental Management (ADEM) within 30 days of approval of this Work Plan.
The UIC Permit application will request permission to inject both ISCO and steam so that the
permit will cover both forms of remediation.

Source Area Treatment

A horizontal injection well field will be installed since there are concrete slabs and 4 foot of fill over
a wide portion of the soil source area that was identified.  The horizontal wells can be used for
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either injection of ISCO or steam.  We believe that 8 to 10 horizontal wells will be needed to
provide adequate injection coverage which will be placed perpendicular to groundwater flow.  The
exact number of wells needed will be determined based on information obtained during the pilot
study.  The pilot test is discussed in Section 3.3.3.  The wells will be located in the soil source
area where high concentrations of benzene, toluene, and chlorobenzene were detected during
the soil sampling conducted in 1999-2000.  The soil source area is approximately 120 feet by 250
feet and is shown in Figure 3-1.

3.3.2.1 Horizontal Injection Well Installation

Site information will be used to establish a detailed drill plan. A benchmark point will be selected
either at the beginning of the well screen or at the rig location.  The benchmark will be used as
the baseline elevation for checking the depth of the sonde in relation to ground elevation.  An
appropriate walk-over tracking system will be employed, based on site conditions, including target
depth and potential sources of signal interference.   It is anticipated that the borehole will be
installed between five and seven feet below the original land surface.

The drilling procedure consists of three phases: pilot hole, reaming, and pullback. Pilot hole drilling
is a critical phase of the project. It determines the ultimate position of the installed well. A 6-inch
diameter drill bit penetrates the ground at the prescribed entry point at a predetermined angle,
typically between 10-14 degrees. The entry angle is selected to optimize the drill path of the riser
section while accommodating surface completion requirements. The drill string is then advanced
joint by joint by using the pushing, rotation and drilling fluid forces of the drill rig. The drill head is
manufactured in such away it allows for the directional control needed to follow the proposed drill
path. At the completion of each joint, the location of the drill head is obtained by the use of a
walkover radio detection receiver. Readings will be taken at least every 10 feet to 15 feet. More
frequent readings may be required due to the presence of existing utilities, critical exit sites,
changes in subsurface drilling conditions, screen placement accuracy requirements, or the use of
shorter drill pipe. This information is then used to plan for the next joint that will be drilled. A
computer program is used to continually adjust the drill path based on real-time as-built
information that is collected and evaluated each time a walkover radio detection receiver reading
is taken. Real-time analysis and adjustment of the drill path ensures that the well will be placed
accurately per the specifications while avoiding subsurface obstructions and responding to
changing drilling conditions caused by natural or man-made properties of the subsurface
soils.  When the drill head reaches the exit location, the drill head and related tooling will be
removed so that reaming and pullback can commence.  The wells can either be completed with
the entry/exit well installation or blind well installation.  The on-site geologist in conjunction with
the drilling crew will determine the best method for installing the well based on the site conditions.

Entry/Exit Well Installations:

Entry/Exit Well Installations require two additional steps:
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n Reaming – Under certain installation conditions, the completion pipe can be pulled directly
into the pilot hole after it is drilled. In most installations, however, the wellbore will require
reaming to enlarge the hole to accommodate the installation of the well materials. For this
project a determination will be made during the drilling of the pilot hole. In general, the
final wellbore diameter should be at least 1 1/2 times the outside diameter of the well
completion material. This is necessary to allow for an annular void for the return of drilling
fluids and cuttings and to allow for the bend radius of the completion material. This rule of
thumb is subject to adjustments based on subsurface soil conditions. Depending on the
size of the desired final wellbore and the subsurface soil conditions, reaming may consist
of one or more passes.

n Pullback – Once the drilled hole is enlarged, the well can be pulled back into the reamed
hole filled with drilling fluid. The well material will be assembled completely and laid out in
an area behind the exit point. This lay-down area is readied for pullback when the wellbore
drilling is complete.  The drill pipe is connected to the well casing using a pulling head and
a swivel. The swivel is used to prevent rotational torque from spinning the well material.  A
reamer is also placed between the pulling head and the drill string to ensure that the hole
remains open and to allow additional lubricating and stabilizing drilling fluid to be pumped
into the hole during the pullback.  The pullback operation continues until the well is at the
surface at the drill rig. The pulling head is then disconnected, and the well is prepared for
development.

Blind Well Installations

For the blind hole installations, once the wellbore has reached its final target endpoint, drilling
fluid properties will be adjusted as needed and drilling fluid will be circulated for a period of time
that is determined based on wellbore volume and the observed cuttings content of drilling fluid
returns.  The drill string will then be back-reamed out of the wellbore while continually circulating
the drilling fluid.  Once the drill string has been removed from the wellbore it will then be tripped
back to bottom of the wellbore.  During this process, each drill rod will be rechecked for both pitch
and depth.  Once on bottom-of-hole, the drilling fluid will again be circulated and the drill string
will then be extracted from the wellbore.  Physical and chemical properties observed during this
process will determine if the well screen can be installed immediately or if the process needs to
be repeated with a modified drilling fluid formulation.

Wellbore Tracking and Field Adjustments

A walkover locating system which receives a location transmission from the sonde that is
enclosed in the drill bit housing will be used to monitoring the drill bit location.  The location system
has the capability to receive transmissions from a maximum drill bit depth of 100 feet below the
ground surface.  Data relayed from the drill bit includes depth, rotational position, pitch/inclination,
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pressures, and temperatures.  The final specifications of any horizontal well system are
determined in the field, during installation. The path of the pilot bore will reflect field realities such
as subsurface obstructions, soil formation heterogeneity, changes in surface topography, and
interference with the tracking system. No well installation plan can anticipate the exact impact of
these factors.  The well design is based on the anticipated, ideal well path. Some changes caused
by field realities can measurably affect the way in which the well will operate.

Drilling Fluids

The drilling fluid formulation will be based on local drilling conditions, each mud program is
developed for site specific conditions, and the drilling fluid is continually adjusted for maximum
efficiency depending on subsurface soil conditions and wellbore stability.  There are several
possible drilling fluid additives which may be used during drilling operations.  Bentonite is used
effectively on environmental projects to maintain wellbore stability in hydraulically challenging
drilling environments.  A successful drilling fluids management program addresses all aspects of
directional drilling and ensures wellbore stability, filtration control, cuttings removal, continuous
circulation, and lubrication.  These critical drilling fluid characteristics are controlled with the use
of food-grade drilling fluid additives which are added in measured quantities during the drilling
process based on continuous monitoring of the drilling fluid returns and down-hole mechanical
and hydraulic response measurements at the drilling rig. The quantity and proportions of either
bentonite or non-solids based drilling mud or a combination of both constitute proprietary
information.  The company chosen to install the horizontal wells is Directional Technologies Inc.
which has the benefit of extensive experience on many different environmental sites and in a wide
variety of hydrogeologic settings which enables us to design the optimal drilling fluids program for
the site and subsurface soil conditions.

Well Development

The well development process begins immediately upon well installation.  The procedure begins
by pumping fresh potable water directly into the installed well.  The fresh water passes through
and clears the screen slots as it enters the wellbore annulus, where it displaces the cuttings-laden
drilling fluid, forcing it to exit into the mud pit at either end of the wellbore.  Fresh water flushing
continues, with close monitoring of returns in the mud pits, until the bulk of drilling fluids and
cuttings have been removed from the wellbore. The wellbore is then flooded with a solution of
Aqua-Clear, a clay dispersant, or equivalent dispersant product. A sufficient volume of dispersant
solution is pumped into the well to saturate the formation immediately adjacent to the wellbore in
order to prevent formation damage, which can be caused by any drilling method using any drilling
fluid. The solution is given at least 4-12 hours of residence time for the drilling fluid to de-flocculate,
thereby allowing any remaining solids to be removed by flushing. The well is then flushed using
fresh water with sufficient flow velocity to ensure that any remaining solids are suspended and
removed from the wellbore as the fresh water circulates back into the mud pits. The volume and
physical characteristics of fluid and solid returns are carefully monitored in order to confirm that
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the wellbore has been cleaned of drilling fluid, and to determine if additional flushing or treatment
with dispersant solution is needed. Any additional treatment with dispersant solution is again
followed by fresh water flushing.

Cuttings and Water Management Methods

During drilling operations, a mud reclaiming system will be utilized as the primary means of both
fluid and cuttings management.  The mud reclaiming uses a multifunctional linear motion shaker,
operating with two high conductance pre-tension screens.  The bottom screen of the shaker acts
as a primary cleaner, the top screen acts as a finer mud cleaner and dryer for finer particles which
are deposited on the upper screen by the desilter cones.  The mud shaker is used in conjunction
with three 4 inch hydrocyclones for secondary sand and silt removal.  During drilling operations,
the exit platform of the shaker is directed into a plastic lined roll-off. The roll-offs are used for
temporary storage of drilling fluids and solids during the course of the project.  Upon completion
of well installation, drilling fluids are cleaned of solids and the drilling fluid is then placed into an
appropriate container for proper disposal.

Grouting

A grout seal will be emplaced in the riser section of the well in order to (a) prevent short-circuiting
of air between the screen section and the ground surface, and (b) protect the subsurface from
invasion of surface waters.  Several methods are available for grouting, and the most effective
method will be chosen based on subsurface conditions.  Grout will be injected into the riser section
of the wellbore annulus through tremie pipe after (a) the screen and riser casing has been
installed, and (b) the well has been developed.  Flexible, HDPE tremie pipe may be attached to a
portion of the riser section as it is being inserted into the wellbore.  Alternatively, rigid, steel tremie
pipe may be inserted into the entry point of the well after the screen and riser casing has been
inserted, but before the well is developed, in order to guard against possible collapse of the
annular space around the riser section of the pipe prior to grouting. A pre-calculated volume of
bentonite and portland cement grout mixture is pumped through the tremie pipe, with the goal of
bringing the grout up to the surface.

Pilot Test

A pilot test will be performed to determine the effectiveness of the chosen remediation methods.
Based on our research, we believe ISCO will help to remediate the soils source area and
secondarily remediate groundwater.  The pilot test will be used to determine if a full scale ISCO
injection will effectively treat the entire soil source area.  If the ISCO injection does not appear
feasible based on the results of the pilot test, a second pilot test involving the injection of steam
may be performed.
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3.3.3.1 Horizontal Injection Well Installation

Two horizontal injection wells will be installed in the soil source area (Figure 3-1).  The will be
installed on the upgradient end of the soil source area and will be spaced 50 feet apart. The
installation method was previously described.

3.3.3.2 Soil Sampling

Sampling of the soil in the area was conducted in 1999-2000.  Therefore, we will collect soil
samples prior to the start of remediation and subsequent to the remediation to determine the
concentration of contaminants removed and the horizontal extent of influence of the treatment
media.  Soil borings will be installed approximately 10 feet from the horizontal wells and at 25 feet
in between the horizontal wells.  Soil samples will be collected at two-foot intervals from the
original land surface (some of the areas contain fill on top of former building slabs) to refusal at
the top of bedrock.  Each interval will be sampled and the sample will be analyzed for VOCs by
EPA Method 8260).  The boring locations will be staked and surveyed using a handheld GPS
unit, so that after the injection steam/ISCO, samples can be collected from an adjacent boring to
determine the success of the remedial method chosen. The proposed soil sampling locations are
shown on Figure 3-1.   Sample collection and analysis will follow the procedures outlined in the
QAPP.

Two of the soil borings will be completed as observation wells to determine if the radius of
influence of the ISCO.  The boring within 10 feet of each horizontal well and a boring located
between the horizontal wells (25 feet from each) will be completed as two wells and screened in
two zones.  They will be screened between 3-7 feet below original land surface and a second
zone from 10-15 feet below land surface.  A two-foot thick bentonite layer will be emplaced above
the screen of the lower zone well and below the screen of the upper zone.  The wells will be
completed as described in the QAPP previously submitted.

The observation wells plus monitoring wells MW-55 and MW-56 will be sampled prior to the initial
ISCO injection, 30 to 45 days after the initial injection, and 30 to 45 days after the second injection.
The groundwater from the wells will be analyzed for volatile organic compounds (VOCs) by EPA
Method 8260. If a steam injection pilot study is conducted, the observation wells plus the
performance wells will be sampled on a quarterly basis for VOCs by EPA Method 8260.

3.3.3.3 ISCO Injection

The ISCO injection approach is based on horizontal application techniques at the site utilizing a
network of wells installed via directional drilling. The ISCO reagents will be prepared and applied
via a custom injection trailer. The injection trailer is fully enclosed and contains mixing tanks,
pumps, and delivery system equipped for direct connection to downhole injection tooling. In short,
each trailer has the following components:
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n Complete drain conical mixing tanks
n Vortex/Cyclone mixer
n Application pump
n Multiple fluid delivery lines
n Self-sufficient, dedicated power
n Slip-resistant and chemical resistant flooring
n Flow and pressure controls
n Backflow prevention
n Pressure bypass controls
n Emergency eyewash and First-Aid station

The solutions are prepared in two 350 gallon-sized conical tanks that are configured with
chemical-resistant materials. A vortex/cyclone mixer mounted to the mixing tanks rated with a
liquid movement of 1800 gpm in water is outfitted with a shaft and propellers within each of the
mixing tanks.

The application pump is anticipated to be either a progressive cavity or centrifugal pump designed
to prevent pulsation of the remediation chemistry while being applied. The application pump is
capable of delivering the remediation chemistry at up to 250 pounds per square inch (psi) at up
to 20 gallons per minute (gpm) to overcome potential hydraulic limitations. Mechanisms capable
of maintaining injection pressures of 0 to 250 psi and injection flow rates of 0 to 20 gpm per
injection point have been installed to control and maintain desired application pressures and flow
rates. Safety bypass mechanisms are also installed to release back pressure buildup in the event
injection pressures exceed commonly accepted application ranges. The application delivery
system is capable of delivering the remediation chemistry at up to four (4) separate delivery lines
simultaneously, each having the capability of monitoring injection pressures and injection flow
rates at any given time. Each delivery line is capable of reaching beyond the injection trailer of at
least 100 linear feet, limiting the need to move the injection trailer from point to point or in this
case limiting the need to travel. If the trailer cannot be located within 100 feet of the treatment
area, then the injection lines can be combined using cam lock fittings. The delivery radius of the
injection trailer can be extended by an additional 400 ft.

The pilot test will consist of two injection events spaced between 30 to 45 days apart.  The exact
time between events will be made based on observation of the nearby monitoring wells; however,
the time between injections will not exceed 60 days.

The newly installed observation wells plus monitoring wells MW-55 and MW-56 will be sampled
prior to the initial ISCO injection, 30 to 45 days after the initial injection, and 30 to 45 days after
the second injection.  The groundwater from the wells will be analyzed for volatile organic
compounds (VOCs) by EPA Method 8260.
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3.3.3.4 Steam Injection

If it is determined that the ISCO is not effective at remediating the soil source area, a second pilot
test may be conducted using steam.  The steam would be run to the injection site from the nearest
location where steam is present at the site (light oil facility).  The steam will be connected to the
injection wells using couplings that can handle very hot streams of vapors. Since the injection
wells are both very hot and pressurized, couplings will be carefully designed.

Pressure cycling of the steam injection will be utilized as part of the system operation. Cycling is
the process where, after breakthrough of steam at the extraction wells, the steam injection system
is shut down while allowing the extraction process to continue. The loss of pressure
thermodynamically destabilizes the system, forcing the temperature to drop to restore stability.
The system loses heat by evaporation of residual moisture and the contaminants that are
collected by the extraction wells. Davis (1998) and Davis et al. (2005) report on several studies
where repeated cycling has resulted in increased contaminant concentrations in the extracted
vapors.

The applicability of steam injection to a particular site is determined by the permeability of the soil,
the depth at which the contaminants reside, and the type and degree of heterogeneity, as well as
the contaminant type. The permeability of the soil must be high enough to allow sufficient steam
to be injected to heat the entire source zone. Higher injection rates can be achieved by increasing
the injection pressure.  However, we will not use pressures higher than 1.65 pounds per square
inch per meter of depth.  Pressures above this could exceed the overburden pressure and
fracturing to the surface might occur. Although, shallow treatment areas are difficult to heat with
steam, and collection of the vapors generated may be challenging; an impermeable surface cover
should help.  The injection area is mostly covered by asphalt and former building slabs and much
of the area also has an additional 4 foot of fill above the building pads; therefore, this should help
make steam a viable remediation method.

If a steam injection pilot study is conducted, the observation wells plus the performance wells will
be sampled on a quarterly basis for VOCs by EPA Method 8260.  Quarterly sampling is more
applicable to steam injection since the formation takes time to heat.

3.4 Groundwater Removal and Treatment

A groundwater containment system was installed as part of the Interim Measures (IM) for the
FCP.  As part of that system, six recovery wells (CW-1 through CW-6) were installed between
December 2012 and February 2013. The recovery well locations are shown on Figure 3-1. The
soil source area treatment area is surrounded on all sides by containment wells. The containment
wells will recover the contaminants mobilized by the treatment of the soil source.  The horizontal
injections wells may also be used to recover groundwater between the ISCO injections.  No
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additional groundwater containment well(s) are proposed at this time; however, additional wells
may be added if it is deemed necessary in the future.

A general layout of the groundwater containment system is presented on Figure 3.2. The system
consists of the following:

Electric-powered, submersible, total fluid pumps in each CW well;
1.5-inch diameter, metal pipe;
Ball check valves;
1,500-gallon resin tank,
Secondary containment vessel;
Electric-powered transfer pump; and
Totalizing flow meter.

Electric submersible pumps with flow controllers were placed in hydraulic control wells CW-1
through CW-6.  Trenches were excavated from each hydraulic control well location to a central
location where a 1,500 gallon above ground resin tank was placed.  The tank was placed into a
concrete secondary containment dike that is capable of holding at least 110% of the volume of
the tank. An electric-powered transfer pump was installed to pump the water from the tank through
metal piping to the light oil system for recycling.

Initial start-up of the groundwater containment system was conducted on April 18, 2013.  Since
the system start-up, the system has been routinely running with minor downtime to make repairs
to parts or to add equipment such as the filter that is being used to prevent iron fouling.  Walter
Coke conducts a daily check of the system.  A preventive maintenance (PM) form is filled out that
contains:

Flow meter reading (gallons)
Operating normally
Visually inspect the system and tank for leaks
Replace filter bag as needed

In addition, ERP Coke has a PM that is conducted weekly that checks the pumps and equipment
at each of the hydraulic control wells to determine if the pumps are operating correctly and that
no leaks are present.  The completed forms are kept on file at the ERP Coke facility.

Based on the groundwater sampling conducted during the IM over the last 5 years, the
groundwater containment system has been effective at keeping contaminated groundwater from
leaving the property line.  Based on the effectiveness of the groundwater containment system, no
further modifications are proposed as part of the CMI.
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3.5 Corrective Action Groundwater Monitoring

The monitoring well network associated with the FCP are shown on Figure 3-1. These
monitoring wells have been grouped into categories (Upgradient, Performance, Sentinel)
which will be used to evaluate the effectiveness of the CMI. The categories include:

Upgradient Wells: MW-77, MW-80 and MW-81.

Performance Wells: MW-49S, MW-49D, MW-50, MW-51, MW-52, MW-53, MW-54, MW-55,
MW-56, MW-78, and MW-90.

Sentinel Wells : MW-70, MW-71, MW-72, and MW-89.

The groundwater monitoring will be conducted in accordance with the approved IM Groundwater
Sampling and Analysis Plan (Revision 1.0) [SAP] and associated planning documents that were
prepared to describe the proposed monitoring locations, sample collection procedures, analyte
list, laboratory analyses, quality assurance/quality control samples and procedures, investigative-
derived waste management, health and safety procedures, and data evaluation and management
procedures for the groundwater sampling and analysis conducted during the IM.  The USEPA
approved the SAP by letter dated December 4, 2012.

We are proposing the following groundwater sampling schedule for the CMI. Current Interim
Measures (IM) quarterly sampling will continue until the final treatment remedy is implemented.
Once the final remedy is implemented, then the first year we recommend quarterly sampling for
the performance wells and annual sampling for the upgradient, performance, and sentinel wells,
followed by semi-annual sampling in subsequent years for the performance wells and annual
sampling for the upgradient, performance, and sentinel wells.  During the corrective action
groundwater monitoring, we recommend that groundwater samples be analyzed for volatile
organic compounds by EPA Method 8260 and polynuclear aromatic hydrocarbons by EPA
Method 8270SIM.  The data obtained during the corrective action monitoring will be used in
conjunction with other sampling to determine the effectiveness of the corrective action that is
taking place.

3.6 Estimated Costs and Financial Assurance

The estimated costs for implementing this CMI Work Plan are included as Appendix C.  According
to the Order on Consent for ERP Compliant Coke, LLC ALD 000 828 848 dated July 2016, ERP
will obtain a financial assurance mechanism described and allowable under 40 CFR 264.413
through 264.151 Subpart H within 60 calendar days of USEPA’s approval of the CMI cost
estimate.
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3.7 Schedule of Activities

Upon USEPA’s approval of this CMI Work Plan, the following activities will be performed:

n A UIC Permit will be requested within 30 days of approval of this document.
n A financial assurance mechanism will be provided to USEPA within 60 days of approval

of this document.
n A survey of SMA 4 will be conducted.
n An environmental covenant will be placed on SMA 4 following the completion of the

survey.
n Installation of the horizontal injection wells for the pilot study and soil sampling will be

completed within 180 days of approval.
n Injection will begin once the UIC Permit is approved by ADEM.  Approval usually takes at

least 180 days.
n Pilot study will be performed followed by full scale remediation.
n Quarterly sampling, until one year after full scale remediation has been started, followed

by semi-annual groundwater sampling will continue with Annual Reports.
n A report describing the well installation and pilot test will be submitted within 90 days of

completion of the pilot test.
n An additional pilot test or full scale implementation of the chosen remedy.

A Gantt chart has been prepared that indicates the proposed timing on the schedule of activities
and is included as Appendix D.

3.8 Reports

The following reports will be prepared during the implementation of the CMI:

n Quarterly Progress Reports will continue until all of the sites corrective measures have
been completed.

n A LUCP will be submitted within 120 days from approval of the CMI Work Plan.
n A report documenting the filing of the Environmental Covenant will be submitted within

180 days from approval of the CMI Work Plan.
n A Class V Underground Injection Control Permit application will be submitted to ADEM

within 30 days of approval of the CMI Work Plan.  It will take approximately 180 days from
submittal of the application to receive the permit.

n An Annual Report of the semi-annual groundwater sampling will be submitted within 90
days of the second sampling event.

n A Pilot Study Report will be submitted within 60 days of completion of the field activities
associated with the pilot test.

n A Report will be prepared upon completion the in-situ treatment of the soil source area
treatment.
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Former Chemical Plant (FCP) - SMA 4
SWMU #26 - Main Process Building
SWMU #27 - Floor Drain System
SWMU #28 - Sulfonation Floor Drain
SWMU #29 - Product Tank Containment Area
SWMU #30 - Centrifuge Waste Water Tank
SWMU #31 - Monohydrate Floor Drain and Sump
SWMU #32 - Drum Storage Area
SWMU #33 - Plant Drum Storage Area
SWMU #34 - Wastewater Neutralization System
SWMU #35 - Mineral Wool Waste Piles
SWMU #36 - Used Oil Tank
SWMU #42 - Former Aboveground Storage tanks (ASTs)
AOC B - Drainage Ditch next to Shuttlesworth Drive and 35th Ave.
AOC D - Former Chemical Plant [FCP] Groundwater Plume

Former Pig Iron Foundry (PIF) - SMA 5
SWMU #43 - Pig Machine Slurry Pits
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Responsive Resourceful Reliable

Appendix A
Alabama Uniform Environmental Covenants Program Division 335-5
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Responsive Resourceful Reliable

Appendix B
Model Environmental Covenant
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Calendar Year
Total

Subtasks Description
1 Apply for UIC Permit $9,290
2 LUCP $24,000
3 Environmental Covenant $32,930
5 Horizontal Well Installation $343,500
5 Soil Sampling and Observation Well Installation $33,700
6 Pilot Test ISCO Injection $54,200
7 Full Scale ISCO Injection $427,600
8 Groundwater Removal and Sampling $795,650

Subtotal Closure Cost Estimate for CMI for SMA 4 $1,720,870

Engineering Expenses (10% of closure costs) $172,087.0
Subtotal Engineering Expenses and Closure Cost Estimate for SMA 4 $1,892,957.0

$378,591.40
Total Closure Cost Estimate for SMA 4 $2,271,548.40

Contingency Allowance (Contengency Allowances are typically 20% engineering and closure costs)

Budgetary Cost Estimate for CMI SMA 4

ERP Compliant Coke, LLC
3500 35th Avenue North
Birmingham, Alabama

ALD 000 828 848
Terracon Project No. E1187063

June 28, 2018

Cost form for SMA 4.xlsFinAssure
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1) Applying for UIC Permit (Section 3.3.1)

Task Units
Number
of Units Unit Cost Cost Estimate

Prepare UIC Permit Application Ea 1 $5,000 5,000$
ADEM UIC Permit Fees Ea 1 $4,290 4,290$

SUBTOTAL 9,290$

2) LUCP
(Section 3.1 of CMI Work Plan for SMA 5)

Task Units
Number
of Units Unit Cost Cost Estimate

Prepare LUCP Ea 1 $20,000 20,000$
Revise LUCP to address comments Ea 1 $4,000 4,000$

SUBTOTAL 24,000$

3) Environmental Covenant
(Section 3.2 of CMI Work Plan for SMA 5)

Task Units
Number
of Units Unit Cost Cost Estimate

Survey Ea 1 $6,800 6,800$
Prepare Environmental Covenant Ea 1 $6,000 6,000$
ADEM Processing and Review Fees Ea 1 $6,425 6,425$
ADEM Reistry and Recording Fees Ea 1 $13,705 13,705$

SUBTOTAL 32,930$

4) Horizontal Well Installation
(Section 3.3.3.1 of CMI Work Plan for SMA 4)

Task Units
Number
of Units Unit Cost Cost Estimate

Horizontal well installation foot 1250 $250 312,500$
Geologist Oversight days 20 $1,200 24,000$
Expendable Sampling Supplies days 20 $100 2,000$
Project Management/Reporting Ea 1 $5,000 5,000$

SUBTOTAL 343,500$
Assumptions:
1) Level D or lower PPE attire needed for activities.
2) This is the cost for installation of all horizontal wells not just the pilot test.
3) Assumes 10 horizontal wells

Budgetary Cost Estimate for CMI SMA 4

June 28, 2018

ERP Compliant Coke, LLC
3500 35th Avenue North
Birmingham, Alabama

ALD 000 828 848
Terracon Project No. E1187063

Cost form for SMA 4.xls2018 Detail Financial Assur 2 of 4
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Budgetary Cost Estimate for CMI SMA 4

June 28, 2018

ERP Compliant Coke, LLC
3500 35th Avenue North
Birmingham, Alabama

ALD 000 828 848
Terracon Project No. E1187063

5) Soil Sampling and Observation Well Installation
(Section 3.3.3.2 of CMI Work Plan for SMA 4)

Task Units
Number
of Units Unit Cost Cost Estimate

Mob/Demob each 2 $1,000 2,000$
Hollow-Stem Auguer Rig day 6 $2,000 12,000$
Monitoring Well Installation ft 90 $50 4,500$
Soil Sample Analytical each 40 $100 4,000$
Geologist Oversight days 6 $1,200 7,200$
Project Management/Reporting Ea 1 $4,000 4,000$

SUBTOTAL 33,700$
Assumptions:
1) Level D or lower PPE attire needed for activities.
2) It is assumed that cased wells will not be installed.
3) This assumes pre- and post-pilot test soil sampling.

6) Pilot Test ISCO Injection
(Section 3.3.3.3 of CMI Work Plan for SMA 4)

Task Units
Number
of Units Unit Cost Cost Estimate

ISCO Injection Ea 2 $21,000 42,000$
Field Oversight of Injection day 2 $1,200 2,400$
Observation of monitoring wells after injection hr 20 $90 1,800$
Project Management/Reporting Ea 1 $8,000 8,000$

SUBTOTAL 54,200$

7) Full Scale ISCO Injection
(Section 3.3.3.3. if the pilot test indicates appropraite for entire soil source area.)

Task Units
Number
of Units Unit Cost Cost Estimate

ISCO Injection Ea 4 $95,000 380,000$
Field Oversight of Injection day 30 $1,200 36,000$
Observation of monitoring wells after injection hr 40 $90 3,600$
Project Management/Reporting Ea 1 $8,000 8,000$

SUBTOTAL 427,600$

For budgeting purposes the cost for a full scale injection of ISCO is provided.  If it is determined that a
steam pilot test or full scale implementation of steam injection is recommended, then a revise cost
estimate will be prepared.  In addition, if it is determined that a pilot test for steam injection should be
tried after the results are received from the ISCO injection, then the cost estimate will be revised.  We
believe this cost is sufficient to cover the cost of full scale injection of ISCO or steam.

Cost form for SMA 4.xls2018 Detail Financial Assur 3 of 4
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Budgetary Cost Estimate for CMI SMA 4

June 28, 2018

ERP Compliant Coke, LLC
3500 35th Avenue North
Birmingham, Alabama

ALD 000 828 848
Terracon Project No. E1187063

8) Groundwater Removal and Sampling
(Section 3.4 and 3.5 of CMI Work Plan for SMA 4)

Task Units
Number
of Units Unit Cost Cost Estimate

year 30 $5,000 150,000$
year 1 $20,800 20,800$
year 1 $8,500 8,500$
year 29 $10,400 301,600$
year 29 $4,750 137,750$
year 30 $5,900 177,000$

SUBTOTAL 795,650$

Groundwater Removal (pump and filter maintenance for
30 years
Quarterly Sampling

Semi-Annual sampling

Annual Report

Analytical Costs for Quarterly sampling

Analytical Costs for Semi-Annual sampling

Cost form for SMA 4.xls2018 Detail Financial Assur 4 of 4            CX20 page 75 of 99



ENVIRONMENTAL COVENANT

The NAME (hereinafter “Grantor”) grants an Environmental Covenant
(hereinafter “Covenant”) this ___ day of ____________, 201X, to the following entities
pursuant to The Alabama Uniform Environmental Covenants Act, Ala. Code §§ 35-19-1
to 35-19-14 (2014 Cum. Supp.) (hereinafter “the Act” or “Act”), and the regulations
promulgated thereunder:  the Alabama Department of Environmental Management and
the identified holders or other applicable parties: HOLDER(S) NAME(S) IF
APPLICABLE.

WHEREAS, the Grantor was the owner of certain real property located in the City
of XXXXXXX, Alabama, identified as the former SITE NAME situated at PHYSICAL
ADDRESS, in COUNTY NAME County, Alabama, (hereinafter “the Property”).  The
property which was conveyed to Grantor by deed dated DEED DATE, and recorded in
the Office of the Judge of Probate for COUNTY NAME County, Alabama, in Deed Book
XXX at Page XX;

WHEREAS, the Property is more particularly described as the following:

COMPLETE LEGAL SURVEY DEED DESCRIPTION OF AFFECTED AREA;

WHEREAS, this instrument is an Environmental Covenant developed and
executed pursuant to the Act and the regulations promulgated thereunder;

WHEREAS, a release/disposal of hazardous substances, including, but not
limited to, IDENTIFIED CONTAMINANT(S) AND MEDIA, occurred on the Property;

WHEREAS, the selected “remedial action” for the Property, which has now been
implemented, providing in part, for the following actions:

DESCRIPTION OF REMEDIAL ACTION

WHEREAS, pursuant to the approved Remedial Action Plan, the Grantor and
assignees agreed to perform operation and maintenance activities at the Property to
address the effects of the release/disposal, which includes controlling exposure to the
hazardous wastes, hazardous constituents, hazardous substances, pollutants, or
contaminants;

WHEREAS, the Remedial Action Plan requires institutional controls to be
implemented to address the effects of the release/disposal and to protect the remedy so
that exposure to the hazardous waste, hazardous constituents, hazardous substances,
pollutants, or contaminants is controlled by restricting the use of the Property and the
activities on the Property;

WHEREAS, hazardous wastes, hazardous constituents, hazardous substances,
pollutants, or other contaminants remain on the Property, specifically contamination has
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occurred in (LIST ENVIRONMENTAL MEDIA, SUCH AS GROUNDWATER, SURFACE
SOILS, SUBSURFACE SOILS, SURFACE WATER, ETC.) and the following
contaminant(s) remain at the site: (LIST ALL CONTAMINANTS REMAINING IN
GROUNDWATER, SOIL, SEDIMENT, AND SURFACE WATERS);

WHEREAS, the purpose of this Covenant is to ensure protection of human
health and the environment by placing restrictions on the Property to reduce the risk to
human health to below the target risk levels for those hazardous wastes, hazardous
constituents, hazardous substances, pollutants, or contaminants that remain on the
Property;

WHEREAS, further information concerning the release/disposal and the activities
to correct the effects of the release/disposal may be obtained by contacting Chief, Land
Division, Alabama Department of Environmental Management (”ADEM”), or his or her
designated representative, at 1400 Coliseum Boulevard, Montgomery, Alabama, 36110;
and

WHEREAS, the Administrative Record concerning the Property is located at:

XXXXXXXXXXXXXX
XXXXXXXXXXXXXX
XXXXXXXXXXXXXX
XXXXXXXXXXXXXX

and

Alabama Department of Environmental Management
1400 Coliseum Boulevard
Montgomery, Alabama  36110

NOW, THEREFORE, Grantor hereby grants this Environmental Covenant to
ADEM and the identified Holders, and declares that the Property shall hereinafter be
bound by, held, sold, used, improved, occupied, leased, hypothecated, encumbered,
and/or conveyed subject to the following requirements set forth in paragraphs 1 through
3 below:

1. DEFINITIONS

Owner.  “Owner” means the GRANTOR, its successors and assigns in interest.

2. USE RESTRICTIONS

The following activity(ies) shall not take place on the identified Property without
first obtaining written approval from ADEM through modification of this covenant:

EXAMPLE: Property is restricted to Industrial Use Only.
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Use of groundwater for potable purposes.

3. GENERAL PROVISIONS

A. Restrictions to Run with the Land.  This Environmental Covenant runs with
the land pursuant to Ala. Code §35-19-5 (2014 Cum Supp.); is perpetual,
unless modified or terminated pursuant to the terms of this Covenant
pursuant to Ala. Code §35-19-9 (Cum Supp. 2014); is imposed upon the
entire Property unless expressly stated as applicable only to a specific portion
thereof; inures to the benefit of and passes with each and every portion of the
Property; and binds the Owner, the Holders, all persons using the land, all
persons, their heirs, successors and assigns having any right, title or interest
in the Property, or any part thereof who have subordinated those interests to
this Environmental Covenant, and all persons, their heirs, successors and
assigns who obtain any right, title or interest in the Property, or any part
thereof after the recordation of this Environmental Covenant.

B. Notices Required.  In accordance with Ala. Code §35-19-4(b) (2014 Cum
Supp.), the Owner shall send written notification, pursuant to Section J,
below, following transfer of a specified interest in, or concerning proposed
changes in use of, applications for building permits for, or proposals for any
site work affecting the contamination on, the Property.  Said notification shall
be sent within fifteen (15) days of each event listed in this Section.

C. Registry/Recordation of Environmental Covenant; Amendment; or
Termination.  Pursuant to Ala. Code §35-19-12(b) (2014 Cum Supp.), this
Environmental Covenant and any amendment or termination thereof, shall be
contained in ADEM’s registry for environmental covenants.  After an
environmental covenant, amendment, or termination is filed in the registry, a
notice of the covenant, amendment, or termination may be recorded in the
land records in lieu of recording the entire covenant in compliance with §35-
19-12(b).  Grantor shall be responsible for filing the Environmental Covenant
within thirty (30) days of the final required signature upon this Environmental
Covenant.

D. Compliance Certification.  In accordance with Ala. Code §35-19-4(b) (2014
Cum Supp.), the Owner shall submit an annual report to the Director of the
EPA Region 4 Superfund Division, and to the Chief of the ADEM Land
Division, on the anniversary of the date this Covenant was signed by the
Grantor.  Said report shall detail the Owner’s compliance, and any lack of
compliance with the terms of the Covenant.

E. Right of Access.  The Owner hereby grants ADEM; ADEM’s agents,
contractors and employees; the Owner’s agents, contractors and employees;
and any Holders the right of access to the Property for implementation or
enforcement of this Environmental Covenant.
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F. ADEM Reservations.  Notwithstanding any other provision of this
Environmental Covenant, ADEM retains all of its access authorities and
rights, as well as all of its rights to require additional land/water use
restrictions, including enforcement authorities related thereto.

G. Representations and Warranties.  Grantor hereby represents and warrants
to the other signatories hereto:

i) That the Grantor has the power and authority to enter into this
Environmental Covenant, to grant the rights and interests herein
provided and to carry out all obligations hereunder;

ii) That the Grantor is the sole owner of the Property and holds fee
simple title which is free, clear and unencumbered;

iii) That _______________________has agreed to subordinate its
interests in the Property to the Environmental Covenant, pursuant
to Ala. Code §35-19-3(d) (2014 Cum. Supp.) in accordance with the
subordination agreement [attached hereto as Exhibit ____ or
recorded at ______________________];

iv) That the Grantor has identified all other parties that hold any
interest (e.g., encumbrance) in the Property and notified such
parties of the Grantor’s intention to enter into this Environmental
Covenant;

v) That this Environmental Covenant will not materially violate,
contravene, or constitute a material default under, any other
agreement, document, or instrument to which Grantor is a party, by
which Grantor may be bound or affected;

vi) That this Environmental Covenant will not materially violate or
contravene any zoning law or other law regulating use of the
Property;

vii) That this Environmental Covenant does not authorize a use of the
Property which is otherwise prohibited by a recorded instrument
that has priority over the Environmental Covenant.

H. Compliance Enforcement.  In accordance with Ala. Code §35-19-11(b)
(2014 Cum Supp.), the terms of the Environmental Covenant may be
enforced by the parties to this Environmental Covenant; any person to whom
this Covenant expressly grants power to enforce; any person whose interest
in the real property or whose collateral or liability may be affected by the
alleged violation of the Covenant; or a municipality or other unit of local
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government in which the real property subject to the Covenant is located, in
accordance with applicable law.  The parties hereto expressly agree that
ADEM has the power to enforce this Environmental Covenant.  Failure to
timely enforce compliance with this Environmental Covenant or the use or
activity limitations contained herein by any person shall not bar subsequent
enforcement by such person and shall not be deemed a waiver of the
person’s right to take action to enforce any non-compliance.  Nothing in this
Environmental Covenant shall restrict ADEM, or the Grantor, from exercising
any authority under applicable law.

I. Modifications/Termination.  Any modifications or terminations to this
Environmental Covenant must be made in accordance with Ala. Code §§35-
19-9 and 35-19-10 (2014 Cum Supp.).

J. Notices.  Any document or communication required to be sent pursuant to
the terms of this Environmental Covenant shall be sent to the following
persons:

ADEM

Chief, Land Division
Alabama Department of Environmental Management
1400 Coliseum Boulevard
Montgomery, AL  36110

Grantor

Responsible Party Name
Position
Company
Mailing Address,
City, Alabama  ZIP

Holder(s) or Other Applicable Party(ies)

Name
Position
Company Name
Mailing Address
City, Alabama

K. No Property Interest Created in ADEM.  This Environmental Covenant does
not in any way create any interest by ADEM in the Property that is subject to
the Environmental Covenant.  Furthermore, the act of approving this
Environmental Covenant does not in any way create any interest by ADEM in
the Property in accordance with Ala. Code §35-19-3(b) (2014 Cum. Supp.).
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L. Severability.  If any provision of this Environmental Covenant is found to be
unenforceable in any respect, the validity, legality, and enforceability of the
remaining provisions shall not in any way be affected or impaired.

M. Governing Law.  This Environmental Covenant shall be governed by and
interpreted in accordance with the laws of the State of Alabama.

N. Recordation.  In accordance with Ala. Code §35-19-8(a) (2014 Cum. Supp.),
Grantor shall record this Environmental Covenant and any amendment or
termination of the Environmental Covenant in every county in which any
portion of the real property subject to this Environmental Covenant is located.
Grantor agrees to record this Environmental Covenant within fifteen (15) days
after the date of the final required signature upon this Environmental
Covenant.

O. Effective Date.  The effective date of this Environmental Covenant shall be
the date upon which the fully executed Environmental Covenant has been
recorded, in accordance with Ala. Code §35-19-8(a) (2014 Cum. Supp).

P. Distribution of Environmental Covenant.  Within fifteen (15) days of filing
this Environmental Covenant, the Grantor shall distribute a recorded and date
stamped copy of the recorded Environmental Covenant in accordance with
Ala. Code §35-19-7(a) (2014 Cum Supp.).  However, the validity of this
Environmental Covenant will not be affected by the failure to provide a copy
of the Covenant as provided herein.

Q. ADEM References.  All references to ADEM shall include successor
agencies, departments, divisions, or other successor entities.

R. Grantor References.  All references to the Grantor shall include successor
agencies, departments, divisions, or other successor entities.

S. Other Applicable Party(ies).  All references to Other Applicable Party(ies)
shall include successor agencies, departments, divisions, or other successor
entities.
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Property owner has caused this Environmental Covenant to be executed pursuant to
The Alabama Uniform Environmental Covenants Act, on this ___ day of ___________,
201X.

IN TESTIMONY WHEREOF, the parties have hereunto set their hands this the
day and year first above written.

NAME OF GRANTOR

This Environmental Covenant is hereby approved by the NAME OF GRANTOR,
Alabama this ___ day of _________________, 201X.

By: __________________________________
Name & Title

Grantor

STATE OF ___________ )
)

COUNTY OF __________ )

I, _______________, a ________________ in and for said County in said State or
Commonwealth, hereby certify that _______________________, whose name as
___________________ [title] of ___________________________ [Grantor] is signed to
the foregoing conveyance and who is known to me, acknowledged before me on this
day that, being informed of the contents of the conveyance, (s)he, as such officer and
with full authority executed the same voluntarily for and as the act of said corporation.

Given under my hand this the ____ day of ___________, 201X

Notary Public: ______________________

My Commission Expires: ______________
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OTHER APPLICABLE PARTY(IES)

This Environmental Covenant is hereby approved by any OTHER APPLICABLE
PARTY(IES)this ___ day of _________________, 201X.

By: ____________________________________
Name & Title

Holder

STATE OF ___________ )
)

COUNTY OF __________ )

I, _______________, a ________________ in and for said County in said State or
Commonwealth, hereby certify that _______________________, whose name as
___________________ [title] of ___________________________ [Party] is signed to
the foregoing conveyance and who is known to me, acknowledged before me on this
day that, being informed of the contents of the conveyance, (s)he, as such officer and
with full authority executed the same voluntarily for and as the act of said corporation.

Given under my hand this the ____ day of ___________, 201X

Notary Public: ______________________

My Commission Expires: ______________
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ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

This Environmental Covenant is hereby approved by the State of Alabama this ___ day
of __________, 201X.

By: _______________________________________

Phillip D. Davis
Chief, Land Division
Alabama Department of Environmental Management

State of Alabama}

Montgomery, County}

I, the undersigned Notary Public in and for said County and State, hereby certify
that Phillip D. Davis, whose name as Chief, Land Division, Alabama Department of
Environmental Management is signed to the foregoing conveyance, and who is known
to me, acknowledged before me on this day that, being informed of the contents of the
conveyance, he approved the same voluntarily on the day the same bears date and with
full authority to do so.

Given under my hand and official seal this ____ day of _____________, 201X

___________________________________
Notary Public

My Commission Expires: ______________
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STATE OF ALABAMA

COUNTY OF XXXXXXXXXXXX

I, _________________________________________, Clerk of the XXXX County
Court, do certify that the foregoing Environmental Covenant [and, if applicable,
attached Subordination Agreement] was lodged in my office for record, and that I have
recorded it, this ___ day of _________________, 201X in the Deed Recordation Book
### on Page ###.

_____________________________________

County Clerk

This instrument prepared by:

GRANTOR
Mailing Address
City, Alabama ZIP
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SUBORDINATION AGREEMENT

[Name of Interest Holder] (hereinafter “Subordinator of Interest”), of [address],
[county], [State], is the holder of a [type of interest, lien, mortgage, easement, etc]
granted by _________________ to __________________, dated __________ and
recorded with the __________ County Clerks Office in [Deed, Lis Pendens, etc.] Book
______, Page _______.

[Name of Interest Holder] hereby assents to the grant of this Environmental
Covenant granted by (Property Owner) to (Grantees i.e. Holders) and recorded with the
___________ County Clerk in Deed Book _______, Page_______[to be filled in upon
recordation simultaneously  with filing of Environmental Covenant] [Or to the grant of the
attached Environmental Covenant granted by (Grantor) to (Grantees, i.e. Holders)] and
agrees that the [type of interest] shall be subject to said Environmental Covenant and to
the rights, covenants, restrictions and easements created by and under said
Environmental Covenant insofar as the interests created under the [type of interest]
affect the Property or Impacted Area identified in the Environmental Covenant and as if
for all purposes said Environmental Covenant had been executed, delivered and
recorded prior to the execution, delivery and recordation and/or registration of the [type
of interest].

The execution of this subordination agreement by [Name of Interest Holder] shall
not subject such person to liability for environmental remediation pursuant to (Applicable
Alabama Legal Authorities), provided that such person shall not otherwise be liable for
environmental remediation under another provision of law.

The execution of this subordination agreement by [Name of Interest Holder] shall
not be presumed to impose any affirmative obligation on the person with respect to said
Environmental Covenant.

[Name of Interest Holder] act of subordinating his/her/its prior interest in the
Property to said Environmental Covenant shall not affect the priority of that interest in
relation to any other interests that exist in relation to the property.

[Name of Interest Holder] further assents specifically to the subsequent
recordation and/or registration of a modification to the Environmental Covenant, in
accordance with the terms as referenced in the Environmental Covenant and agrees
that [type of interest] shall be subject to the Modified Environmental Covenant and to
the rights, covenants, restrictions, and easements created thereby and there under
insofar as the interests created under the [type of interest] affect the Property or
Impacted Areas as so modified and as if for all purposes said Modified Environmental
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Covenant had been executed, delivered and recorded prior to the execution, delivery
and recordation of the [type of interest].

[Name of Interest Holder] has caused this instrument to be executed this ___ day of
____________, 201X.

______________________ ____________________
Name of Interest Holder Date

STATE OF ___________ )
)

COUNTY OF __________ )

I, _______________, a ________________ in and for said County in said State or
Commonwealth, hereby certify that _______________________, whose name as
___________________ [title] of ___________________________ [Party] is signed to
the foregoing conveyance and who is known to me, acknowledged before me on this
day that, being informed of the contents of the conveyance, (s)he, as such officer and
with full authority executed the same voluntarily for and as the act of said corporation.

Given under my hand this the ____ day of ___________, 201X

Notary Public: ______________________

My Commission Expires: ______________

[To be added if not attached to the Covenant]

STATE OF ALABAMA

COUNTY OF _____________________________

I, _________________________________________, Clerk of the
_________________ County Court, do certify that the foregoing Subordination
Agreement was lodged in my office for record, and that I have recorded it, and the
certificate thereon, this ___ day of _________________, 201X.
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____________________________________
County Clerk
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Responsive Resourceful Reliable

Appendix C
Cost Estimate
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Responsive Resourceful Reliable

Appendix D
Gantt Chart
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Revised Cost Estimate

Rippstein, Terry W. <Terry.Rippstein@terracon.com>
Mon 9/16/2019 3:38 PM
To: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Hendrix, Corey <Hendrix.Corey@epa.gov> 
Cc: Don Wiggins (dwiggins@erpcoke.com) <dwiggins@erpcoke.com> 

2 attachments (15 KB)
ATT00001.txt; Cost form for SMA 4revised 9-16-19.pdf;

As we discussed last week, I have revised the a�ached cost es�mate to include the groundwater treatment.  Please let me
know if you have any ques�ons.

Thanks,
Terry

Terrell W. Rippstein, P.G.
Principal
Regional Manager
Terracon Consultants, Inc.
2147 Riverchase Office Road I Birmingham, AL 35244
P 205 443 5244 I F 205 443 5302 I M 205 515 0040
Terry.Rippstein@terracon.com I terracon.com
Description: IIF-Safety

Terracon provides environmental, facilities, geotechnical, and materials consulting engineering services delivered with
responsiveness, resourcefulness, and reliability.

Private and confidential as detailed here (www.terracon.com/disclaimer). If you cannot access the hyperlink, please e-mail
sender.

8/8/24, 2:33 PM Mail - Hendrix, Corey (she/her/hers) - Outlook

https://outlook.office365.com/mail/id/AAMkADY3ZjRmYjE5LTMxMTAtNDFiYy04MDgyLWFmMzBjMjMxNDM0YwBGAAAAAABMJCRIYg1PSoMYm9%… 1/1
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Calendar Year

Total

Subtasks Description

1 Apply for UIC Permit $9,290

2 LUCP $24,000

3 Environmental Covenant $32,930

5 Horizontal Well Installation $343,500

5 Soil Sampling and Observation Well Installation $33,700

6 Pilot Test ISCO Injection $54,200

7 Full Scale ISCO Injection $427,600

8 Groundwater Removal and Sampling $2,106,550

9 Annual Inspection and Documentation $31,500

Subtotal Closure Cost Estimate for CMI for SMA 4 $3,063,270

Engineering Expenses (10% of closure costs) $306,327.0

Subtotal Engineering Expenses and Closure Cost Estimate for SMA 4 $3,369,597.0

$673,919.40

Total Closure Cost Estimate for SMA 4 $4,043,516.41

Contingency Allowance (Contengency Allowances are typically 20% engineering and closure costs)

Budgetary Cost Estimate for CMI SMA 4

ERP Compliant Coke, LLC

3500 35th Avenue North

Birmingham, Alabama

ALD 000 828 848

Terracon Project No. E1187063

Revised 9/16/2019

Cost form for SMA 4revised 9-16-19.xlsFinAssure
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1) Applying for UIC Permit (Section 3.3.1)

Task Units

Number

of Units Unit Cost Cost Estimate

Prepare UIC Permit Application Ea 1 $5,000 5,000$

ADEM UIC Permit Fees Ea 1 $4,290 4,290$

SUBTOTAL 9,290$

2) LUCP

(Section 3.1 of CMI Work Plan for SMA 5)

Task Units

Number

of Units Unit Cost Cost Estimate

Prepare LUCP Ea 1 $20,000 20,000$

Revise LUCP to address comments Ea 1 $4,000 4,000$

SUBTOTAL 24,000$

3) Environmental Covenant

(Section 3.2 of CMI Work Plan for SMA 5)

Task Units

Number

of Units Unit Cost Cost Estimate

Survey Ea 1 $6,800 6,800$

Prepare Environmental Covenant Ea 1 $6,000 6,000$

ADEM Processing and Review Fees Ea 1 $6,425 6,425$

ADEM Reistry and Recording Fees Ea 1 $13,705 13,705$

SUBTOTAL 32,930$

4) Horizontal Well Installation

(Section 3.3.3.1 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

Horizontal well installation foot 1250 $250 312,500$

Geologist Oversight days 20 $1,200 24,000$

Expendable Sampling Supplies days 20 $100 2,000$

Project Management/Reporting Ea 1 $5,000 5,000$

SUBTOTAL 343,500$

Assumptions:
1) Level D or lower PPE attire needed for activities.
2) This is the cost for installation of all horizontal wells not just the pilot test.
3) Assumes 10 horizontal wells

Revised 9/16/2019

ERP Compliant Coke, LLC

3500 35th Avenue North

Birmingham, Alabama

ALD 000 828 848

Terracon Project No. E1187063

Budgetary Cost Estimate for CMI SMA 4

Cost form for SMA 4revised 9-16-19.xlsDetail FA SMA 4 2 of 4 EX20 page 94 of 99



Revised 9/16/2019

ERP Compliant Coke, LLC

3500 35th Avenue North

Birmingham, Alabama

ALD 000 828 848

Terracon Project No. E1187063

Budgetary Cost Estimate for CMI SMA 4

5) Soil Sampling and Observation Well Installation

(Section 3.3.3.2 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

Mob/Demob each 2 $1,000 2,000$

Hollow-Stem Auguer Rig day 6 $2,000 12,000$

Monitoring Well Installation ft 90 $50 4,500$

Soil Sample Analytical each 40 $100 4,000$

Geologist Oversight days 6 $1,200 7,200$

Project Management/Reporting Ea 1 $4,000 4,000$

SUBTOTAL 33,700$

Assumptions:
1) Level D or lower PPE attire needed for activities.
2) It is assumed that cased wells will not be installed.
3) This assumes pre- and post-pilot test soil sampling.

6) Pilot Test ISCO Injection

(Section 3.3.3.3 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

ISCO Injection Ea 2 $21,000 42,000$

Field Oversight of Injection day 2 $1,200 2,400$

Observation of monitoring wells after injection hr 20 $90 1,800$

Project Management/Reporting Ea 1 $8,000 8,000$

SUBTOTAL 54,200$

7) Full Scale ISCO Injection

(Section 3.3.3.3. if the pilot test indicates appropraite for entire soil source area.)

Task Units

Number

of Units Unit Cost Cost Estimate

ISCO Injection Ea 4 $95,000 380,000$

Field Oversight of Injection day 30 $1,200 36,000$

Observation of monitoring wells after injection hr 40 $90 3,600$

Project Management/Reporting Ea 1 $8,000 8,000$

SUBTOTAL 427,600$

For budgeting purposes the cost for a full scale injection of ISCO is provided.  If it is determined that a
steam pilot test or full scale implementation of steam injection is recommended, then a revise cost
estimate will be prepared.  In addition, if it is determined that a pilot test for steam injection should be
tried after the results are received from the ISCO injection, then the cost estimate will be revised.  We
believe this cost is sufficient to cover the cost of full scale injection of ISCO or steam.

Cost form for SMA 4revised 9-16-19.xlsDetail FA SMA 4 3 of 4
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Revised 9/16/2019

ERP Compliant Coke, LLC

3500 35th Avenue North

Birmingham, Alabama

ALD 000 828 848

Terracon Project No. E1187063

Budgetary Cost Estimate for CMI SMA 4

8) Groundwater Removal and Sampling

(Section 3.4 and 3.5 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

year 30 $7,500 225,000$

year 30 $35,197 1,055,900$

year 30 $6,000 180,000$

year 1 $20,800 20,800$

year 1 $8,500 8,500$

year 29 $10,400 301,600$

year 29 $4,750 137,750$

year 30 $5,900 177,000$

SUBTOTAL 2,106,550$

9) Annual Inspection and Documentation

Task Units

Number

of Units Unit Cost Cost Estimate

Yearly Site Reconnaissance Ea 30 $500 15,000$

Annual Report Ea 30 $500 15,000$

Mileage, Misc. Ea 30 $50 1,500$

SUBTOTAL 31,500$

Groundwater Removal (pump and filter O&M for 30

years including personnel)

Quarterly Sampling

Semi-Annual sampling

Annual Report

Analytical Costs for Quarterly sampling

Analytical Costs for Semi-Annual sampling

Electricity for system

*Treatment of Groundwater

*For budgeting purposes: If the facility was no longer able to treat the groundwater in the light oil system
an alternative method of treatment would be employed.  We are goin gto assume treatment can be
accomplished by treatment in the Jefferson County sanitary sewer.

Cost form for SMA 4revised 9-16-19.xlsDetail FA SMA 4 4 of 4
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1) Applying for UIC Permit (Section 3.3.1)

Task Units

Number

of Units Unit Cost Cost Estimate

Prepare UIC Permit Application Ea 1 $5,000 5,000$

ADEM UIC Permit Fees Ea 1 $4,290 4,290$

SUBTOTAL 9,290$

2) LUCP

(Section 3.1 of CMI Work Plan for SMA 5)

Task Units

Number

of Units Unit Cost Cost Estimate

Prepare LUCP Ea 1 $20,000 20,000$

Revise LUCP to address comments Ea 1 $4,000 4,000$

SUBTOTAL 24,000$

3) Environmental Covenant

(Section 3.2 of CMI Work Plan for SMA 5)

Task Units

Number

of Units Unit Cost Cost Estimate

Survey Ea 1 $6,800 6,800$

Prepare Environmental Covenant Ea 1 $6,000 6,000$

ADEM Processing and Review Fees Ea 1 $6,425 6,425$

ADEM Reistry and Recording Fees Ea 1 $13,705 13,705$

SUBTOTAL 32,930$

4) Horizontal Well Installation

(Section 3.3.3.1 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

Horizontal well installation foot 1250 $250 312,500$

Geologist Oversight days 20 $1,200 24,000$

Expendable Sampling Supplies days 20 $100 2,000$

Project Management/Reporting Ea 1 $5,000 5,000$

SUBTOTAL 343,500$

Assumptions:
1) Level D or lower PPE attire needed for activities.
2) This is the cost for installation of all horizontal wells not just the pilot test.
3) Assumes 10 horizontal wells

Revised 9/16/2019

ERP Compliant Coke, LLC

3500 35th Avenue North

Birmingham, Alabama

ALD 000 828 848

Terracon Project No. E1187063

Budgetary Cost Estimate for CMI SMA 4
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Revised 9/16/2019

ERP Compliant Coke, LLC

3500 35th Avenue North

Birmingham, Alabama

ALD 000 828 848

Terracon Project No. E1187063

Budgetary Cost Estimate for CMI SMA 4

5) Soil Sampling and Observation Well Installation

(Section 3.3.3.2 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

Mob/Demob each 2 $1,000 2,000$

Hollow-Stem Auguer Rig day 6 $2,000 12,000$

Monitoring Well Installation ft 90 $50 4,500$

Soil Sample Analytical each 40 $100 4,000$

Geologist Oversight days 6 $1,200 7,200$

Project Management/Reporting Ea 1 $4,000 4,000$

SUBTOTAL 33,700$

Assumptions:
1) Level D or lower PPE attire needed for activities.
2) It is assumed that cased wells will not be installed.
3) This assumes pre- and post-pilot test soil sampling.

6) Pilot Test ISCO Injection

(Section 3.3.3.3 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

ISCO Injection Ea 2 $21,000 42,000$

Field Oversight of Injection day 2 $1,200 2,400$

Observation of monitoring wells after injection hr 20 $90 1,800$

Project Management/Reporting Ea 1 $8,000 8,000$

SUBTOTAL 54,200$

7) Full Scale ISCO Injection

(Section 3.3.3.3. if the pilot test indicates appropraite for entire soil source area.)

Task Units

Number

of Units Unit Cost Cost Estimate

ISCO Injection Ea 4 $95,000 380,000$

Field Oversight of Injection day 30 $1,200 36,000$

Observation of monitoring wells after injection hr 40 $90 3,600$

Project Management/Reporting Ea 1 $8,000 8,000$

SUBTOTAL 427,600$

For budgeting purposes the cost for a full scale injection of ISCO is provided.  If it is determined that a
steam pilot test or full scale implementation of steam injection is recommended, then a revise cost
estimate will be prepared.  In addition, if it is determined that a pilot test for steam injection should be
tried after the results are received from the ISCO injection, then the cost estimate will be revised.  We
believe this cost is sufficient to cover the cost of full scale injection of ISCO or steam.
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Revised 9/16/2019

ERP Compliant Coke, LLC

3500 35th Avenue North

Birmingham, Alabama

ALD 000 828 848

Terracon Project No. E1187063

Budgetary Cost Estimate for CMI SMA 4

8) Groundwater Removal and Sampling

(Section 3.4 and 3.5 of CMI Work Plan for SMA 4)

Task Units

Number

of Units Unit Cost Cost Estimate

year 30 $7,500 225,000$

year 30 $35,197 1,055,900$

year 30 $6,000 180,000$

year 1 $20,800 20,800$

year 1 $8,500 8,500$

year 29 $10,400 301,600$

year 29 $4,750 137,750$

year 30 $5,900 177,000$

SUBTOTAL 2,106,550$

9) Annual Inspection and Documentation

Task Units

Number

of Units Unit Cost Cost Estimate

Yearly Site Reconnaissance Ea 30 $500 15,000$

Annual Report Ea 30 $500 15,000$

Mileage, Misc. Ea 30 $50 1,500$

SUBTOTAL 31,500$

Groundwater Removal (pump and filter O&M for 30

years including personnel)

Quarterly Sampling

Semi-Annual sampling

Annual Report

Analytical Costs for Quarterly sampling

Analytical Costs for Semi-Annual sampling

Electricity for system

*Treatment of Groundwater

*For budgeting purposes: If the facility was no longer able to treat the groundwater in the light oil system
an alternative method of treatment would be employed.  We are goin gto assume treatment can be
accomplished by treatment in the Jefferson County sanitary sewer.
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RE: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance
Mechanism (and upcoming SMA 4 submission)

Hunter Naff <hunter.naff@bluestone-coal.com>
Wed 5/6/2020 8:43 AM
To: Hendrix, Corey <Hendrix.Corey@epa.gov> 
Cc: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins
<dwiggins@bluestonecoke.com> 

Mr. Hendrix:

A�er consulta�on with our insurance broker, he indicated that James River Insurance Company, Ltd. (“JRI”) is
licensed in Bermuda, which was the mechanism we intended to use for correc�ve ac�on coverage of SMA 5. He
noted in his experience that Fortune 500 companies would be unable to complete their insurance programs if
Bermuda-licensed insurers were excluded, and that’s why we felt that JRI would provide an acceptable coverage
policy for SMA-5’s Correc�ve Ac�on Assurance Plan.

Since then, we have worked diligently to provide an alternate Financial Assurance Mechanism, but the COVID-19
pandemic has had a severe financial impact on our already cash-strapped plant.

While we s�ll believe insurance would be the most direct route to achieve financial assurance for SMA-5, most
insurance policies would require full collateraliza�on, and we are simply not in a posi�on to meet that demand
today.

I will con�nue to keep you apprised of all developments on our end, and hope to submit an acceptable financial
assurance mechanism for correc�ve ac�on as soon as possible.

Sincerely,

Hunter

From: Hendrix, Corey <Hendrix.Corey@epa.gov>
Sent: Thursday, April 30, 2020 10:16 AM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins
<DWiggins@bluestonecoke.com>
Subject: RE: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism (and upcoming
SMA 4 submission)

Hello Mr. Naff,

To date, EPA has s�ll not received a sa�sfactory financial assurance instrument for correc�ve ac�on coverage of
SMA 5.  Our records show that coverage was required per the Administra�ve Order on Consent by February 16,
2020.  Please provide evidence of acceptable financial assurance coverage as soon as possible.  

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protec�on Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
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404-562-8738

From: Hendrix, Corey
Sent: Friday, April 3, 2020 10:44 AM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins
<DWiggins@bluestonecoke.com>
Subject: RE: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism (and upcoming
SMA 4 submission)

Dear Mr. Naff,

To date EPA has no record of receipt of a sa�sfactory financial assurance instrument for financial assurance
coverage of SMA 5.  As you are aware, the cost es�mate for SMA 5 was approved by EPA on December 18, 2019. 
Per RCRA 3008(h) Administra�ve Order on Consent Docket No. RCRA-04-2016-4250, A�achment C: Financial
Assurance, paragraph 1(e) and (f) , sa�sfactory financial assurance is required within 60 days of EPA’s wri�en
approval of the Es�mated Cost of the Correc�ve Measures Work for each remedy.  Please provide EPA with the
requested informa�on and updated policy as soon as possible.  

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protec�on Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Hendrix, Corey
Sent: Wednesday, February 12, 2020 5:06 PM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins
<DWiggins@bluestonecoke.com>
Subject: RE: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism (and upcoming
SMA 4 submission)

Hi Hunter- 

I appreciate your response and explana�on.  At a minimum, James River Insurance Company Ltd. needs to show
me that they are licensed to transact the business of insurance or eligible as an excess or surplus lines insurer in at
least one or more States.  I need verifica�on of that in order to make a determina�on.   

Per the RCRA 3008(h) Administra�ve Order on Consent Docket No., RCRA-04-2016-4250, you must use a
mechanism for financial assurance that is described and allowable in 40 C.F .R. §§ 264.140 through 264. 151
Subpart H.  I do not have a template policy to share with you and would suggest sharing the requirements set
forth in 40 CFR 264.143(e) with your insurer.

I am available to discuss further with you and/or your insurer. 

Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protec�on Agency- Region 4
61 Forsyth Street, SW
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Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Hunter Naff <hunter.naff@bluestone-coal.com>
Sent: Wednesday, February 12, 2020 3:06 PM
To: Hendrix, Corey <Hendrix.Corey@epa.gov>
Cc: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins
<DWiggins@bluestonecoke.com>
Subject: RE: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism (and upcoming
SMA 4 submission)

Good afternoon Corey:

Thank you for your patience as I worked to review your responses and in turn provide answers.

Regarding the insurer itself, James River Insurance Company. Ltd (“JRI”) is regulated by the Bermuda
Regulatory Authority.  Bermuda is one of the world’s largest sources of USA casualty capacity. Like
Lloyds, and others, JRI trades as a non-admitted insurer, which we believe is permissible in AL.

A point of confusion I raise is that following our initial submission, the EPA requested the policy be
written for “corrective action” purposes, not for “closure” purposes. While we changed both the
certificate and policy to reflect “corrective action,” we were unable to provide our insurer with exact
language to include in a “corrective action” plan.

As a way to fulfill your requests, do you have a template policy with the provisions you would like to see
covered by the corrective action policy? Or, would you suggest providing the insurer with the exact
requirements set forth in 40 CFR 264.143(e) (1)- (10) and ensure the policy fully covers all aspects?

On a related note, and as you are likely aware, we’ll soon need to provide the EPA with our Financial
Assurance Mechanism for SMA-4 (Former Chemical Plant). We are working with our insurer to
determine the viability for such extensive coverage. However, in the event you find there are issues with
JRI covering closure/corrective action costs for either SMA, I’m nearly certain we would need additional
time to pursue other routes for adequate financial assurance. Given this fact, please let us know your
determination on JRI ability to issues such policies.

Thank you for your guidance and attention to this matter. I look forward to your response.

Best regards,

Hunter

From: Hendrix, Corey <Hendrix.Corey@epa.gov>
Sent: Tuesday, February 4, 2020 9:32 AM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins
<DWiggins@bluestonecoke.com>
Subject: FW: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism

Good morning Mr. Naff,
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I have reviewed the submi�ed policy (# 1891128) issued by James River Insurance Company, Ltd. to Bluestone
Coke, LLC. for correc�ve ac�on financial assurance coverage of SMA 5- Former Pig Iron Foundry at the ERP
COMPLIANT COKE, LLC BIRMINGHAM facility (ALD000828848). My review showed that the policy does not
conform to the regula�ons outlined in 40 CFR 264.143(e) and 40 CFR 264.145(e). For example, it is missing just
about all of the requirements from 40 CFR 264.143(e)(4) to 264.143(e)(10).  I also need addi�onal informa�on on
which US States, if any, regulate or examine James River Insurance Company, Ltd. and proof of James River
Insurance Company Ltd.’s authority to issue insurance policies in Alabama. I am available to discuss further with
you and/or your insurance provider in order to bring the policy into compliance.  Please just let me know who is
best to work with and available �mes to discuss. 

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protec�on Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Hardegree, Wesley <Hardegree.Wes@epa.gov>
Sent: Friday, January 17, 2020 10:18 AM
To: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: FW: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism

From: Hunter Naff <hunter.naff@bluestone-coal.com>
Sent: Monday, January 13, 2020 9:19 PM
To: Hardegree, Wesley <Hardegree.Wes@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins <DWiggins@bluestonecoke.com>
Subject: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism

Mr. Hardegree:

Per Don’s request, please find an unexecuted copy of the insurance policy to serve as Bluestone Coke’s financial
assurance mechanism. We were unable to get the required documents circulated �mely for signature. Our broker
assures us that the policy has been agreed to by James River Insurance Company, and we an�cipate having a fully
executed version to you by tomorrow. I will forward same upon receipt.

In addi�on, I will provide you with an updated and signed insurance cer�ficate reflec�ng the requested changes.

Thank you for your a�en�on to this ma�er. Please do not hesitate to contact me with any ques�ons.

Best regards,

Hunter Naff
Associate General Counsel, Bluestone Coke, LLC.
(540) 988-3068

Hunter Naff

*****************CONFIDENTIALITY NOTICE AND WARNINGS*******************
This e-mail message and any attachments are confidential and are only for the review and use of the intended recipient(s) and may contain
proprietary material and/or other material protected by attorney-client, work product or other legal privileges making it exempt from use or
disclosure.  WARNING:  Any unauthorized review, use, retention, disclosure, copying, distribution
or other dissemination of either this e-mail or any attachment(s) is STRICTLY PROHIBITED.
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If you are not an intended recipient please do not read, review, retain, copy or distribute this e-mail or any attachments (or any part of them)
and immediately (1) permanently delete and destroy the e-mail message and any and all associated attachments/files (without forwarding or
retaining a copy of any kind) and (2) notify the sender so we can correct our address records.  Neither the transmission of this e-mail or any
attachment(s), nor any error in transmission or mis-delivery, shall constitute a waiver of any applicable legal privilege.  Thank you for your
cooperation. 
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Policy 
Issued by James River Insurance Company, Ltd. 

A Stock Company 
Herein Called 
the Company 

Policy No. 

PKG1891127-01 

Producer’s 
Name and 
Address 

James River Insurance Company, Ltd. 
Butterfield Bank Building (6th Floor) 
65 Front Street 
Hamilton HM 12 
Bermuda 

Producer’s Code 

0001 

Renewal 

N/A 

DECLARATIONS PAGE 

IMPORTANT NOTICE:  Please read the policy carefully, especially “Your Duties In The Event of a “Claim” 
and “Extended Reporting Period” sections. 

IMPORTANT NOTICE:  THE INSURANCE POLICY THAT YOU HAVE APPLIED FOR HAS BEEN PLACED 
WITH OR IS BEING OBTAINED FROM AN INSURER NOT APPROVED BY THE STATE CORPORATION 
COMMISSION FOR ISSUANCE OF SURPLUS LINES INSURANCE IN THE STATE IN WHICH YOU ARE 
DOMICILED, JAMES RIVER IS NEITHER LICENSED NOR REGULATED BY THE STATE CORPORATION 
COMMISSION AND IS UNAFFILIATED WITH JAMES A. SCOTT AND SON.  THEREFORE YOU, THE 
POLICYHOLDER, AND PERSONS FILING A CLAIM AGAINST YOU ARE NOT PROTECTED UNDER 
VARIOUS GUARANTY ASSOCIATION ACTS AGAINST DEFAULT OF THE COMPANY DUE TO 
INSOLVENCY.  IN THE EVENT OF INSURANCE COMPANY INSOLVENCY YOU MAY BE UNABLE TO 
COLLECT ANY AMOUNT OWED TO YOU BY THE COMPANY REGARDLESS OF THE TERMS OF THIS 
INSURANCE POLICY, AND YOU MAY HAVE TO PAY FOR ANY CLAIMS MADE AGAINST YOU.  
EMPLOYEES OF SCOTT MAY HOLD A MINORITY INTEREST IN JRI.    

BY SIGNING BELOW, WE, THE NAMED INSURED, ACKNOWLEDGE THAT WE UNDERSTAND THE RISKS 
ASSOCIATED WITH PURCHASING COVERAGE WITH A NON-ADMITTED CARRIER. 

SYMPHONY MANAGEMENT, LTD., BUTTERFIELD BANK BUILDING, 6TH FLOOR, 65 FRONT STREET, 
HAMILTON, HM 12, BERMUDA IS DESIGNATED AS THE AGENT FOR SERVICE OF PROCESS IN ANY 
ACTION ARISING OUT OF, OR IN CONNECTION WITH TRANSACTIONS OCCURRING AS A RESULT OF 
THIS POLICY.  THE COURTS THAT WILL HAVE JURISDICTION IN THE EVENT OF A DISPUTE BETWEEN 
THE INSURED AND THE INSURER AND THE LAWS THAT WILL APPLY ARE THOSE OF BERMUDA. 

1. Insured and

Insured

Location

Bluestone Coke, LLC 

3500 35th Avenue N. 

Birmingham, AL 35207 

Business Description: 

Coking 

2. Policy

Period

Effective from January 1, 2020 to January 1, 2021 at 12:01 A.M. Standard Time at your address 
shown above.  

3. Retroactive

Date

Retroactive Date:  N/A 

4. Coverage PartsOnly those “Coverage Parts” for which a premium is indicated are included in this Policy. The 
premium may be subject to adjustment. 

I. Corrective Action   $ 3,750 

Deposit Premium 
JRI Administrative Fee 
FET 

* Additional Premium may be due as set forth in
the Policy or any Policy Endorsements

 
 

   
 

$   3,750
$ Included
$ Included
$   3,750 
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5. Limits of

Liability

Policy Limits of Liability: 

I. Corrective Action      $ 125,000 per occurrence 

Policy Aggregate      $ 125,000 

6. Forms/

Endorsements

Form(s) and Endorsement(s) attached to this policy at inception: 

A. COMMON CONDITIONS
B. CORRECTIVE ACTION – SOLID WASTE MANAGEMENT FACILITY

COUNTERSIGNED 
_________________________________ 

Date 
BY BY ________________________________ 

Keep this document in a 
safe place.  It is evidence 
of your insurance 
coverage. 

(Authorized Representative) 

THESE DECLARATIONS, TOGETHER WITH THE COMMON POLICY CONDITIONS, COVERAGE FORM(S) AND FORMS AND 

ENDORSEMENTS, IF ANY, ISSUED TO FORM A PART THEREOF, COMPLETE THE ABOVE NUMBERED POLICY. 

ACKNOWLEDGED _________________________________ BY BY ________________________________ 
Date      (Bluestone Coke, LLC) 

CX22 page 2 of 10



Page 1 of 5 

James River Insurance Company, Ltd. 

COMMON CONDITIONS 

Throughout this policy the words You and Your refer to the Named Insured shown in the Declarations, and 
any other person or organization qualifying as a Named Insured under this policy. The words "we", "us" and 
"our" refer to the Company providing this insurance. 

The word "insured" means any person or organization qualifying as such under the coverage section. 

Other words and phrases that appear in quotation marks have special meaning. Refer to Section XXIV - 
Definitions. 

Beginning 
on Page 

Terms and Conditions 2 

Your Duties As The First Named Insured On The 
Declarations 

2 

Limits of Insurance 2 

Assistance and Cooperation 2 

Separation of Insureds 2 

Inspections and Surveys 2 

Examination of Your Books and Records 2 

Changes 3 

Transfer of Interest 3 

Other Insurance or Risk Transfer Arrangements 3 

Insurance Under More Than One Coverage 3 

Transfer Of Rights Of Recovery 3 

Legal Action Limitation 3 

Bankruptcy 3 

Premium 3 

Entire Contract 4 

Headings 4 

Subrogation 4 

Subsidiaries & Newly Acquired Subsidiaries 4 

Changes to your business, Acquisitions and Mergers 4 

Legal Representative 4 

Waiver of Immunity 4 

Extended Reporting Period 5 

Definitions 5 

I. Terms and Conditions The terms and conditions of each “Coverage Form” 
apply only to that “Coverage Form” and shall not 
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apply to any other “Coverage Form”. If any 
provision in these Common Conditions is 
inconsistent or in conflict with the terms and 
conditions of any “Coverage Form”, the terms and 
conditions of such “Coverage Form” shall control 
for purposes of that “Coverage Form”. 

II. Your Duties As The First Named Insured On the
Declarations

When there is more than one of you named in the 
Declarations, the first of you named, on behalf of all 
others, will be: 

A. authorized to make changes in the terms of
this policy with our consent;

B. the payee of any premiums we refund;

C. responsible for:

1. the payment of all premiums due;

2. keeping records of the information we
need for premium computation, and
sending us copies at such times as we
may request;

3. notifying us that you want to cancel this
policy.

III. Limits of Insurance

A. Claim expenses are part of the limits of
insurance.  We shall pay “claim expenses” in
connection with covered “claims”.

B. The Limits of Insurance are subject to the
rules set forth under each “coverage form”
under the sections entitled “limits of
insurance”.

C. The Limits of Insurance for each “coverage

form” are subject to the Policy Aggregate Limit

of Insurance if, and as, specified in Item 5 of

the Declarations. As such, each such

“coverage form” limit of insurance is a sublimit

which further limits and does not increase our

maximum liability for all such “coverage

forms”. If no Policy Aggregate Limit of

Insurance is set forth in the Declarations, the

limits of insurance set forth in each “coverage

part” are not subject to a Policy Aggregate

Limit of Insurance;

IV. Assistance and Cooperation

If there is a “claim”, the Insured must:

A. forward to us or to our designee all notices,
summonses or other or any other documents
regarding legal proceedings;

B. fully cooperate with us or our designee in the
making of settlements, the conduct of “suits” or
other proceedings, enforcing any right of
contribution or indemnity against another who

may be liable to the Insured because of the 
“claim”.  The Insured shall attend hearings and 
trials, assist in securing and giving evidence, 
and obtaining the attendance of witnesses; 

C. refuse, except at the Insured's own cost, to
voluntarily make any payment, assume any
obligation or incur any expense other than
reasonable medical expenses incurred at the
time of the event.

V. Separation of Insureds

This policy applies separately to each of you
against whom a “claim” is brought except with
respect to:

A. the limits of insurance; and

B. any of your duties as the first named insured
on the Declarations.

VI. Inspections and Surveys

We have the right but are not obligated to:

A. make inspections and surveys at any time;

B. give you reports on the conditions we find;

C. recommend changes; or

D. conduct loss control and prevention activity.

Any inspections, surveys, reports, or 
recommendations relate only to insurability and the 
premiums to be charged.  We do not: 
A. make safety inspections;

B. undertake to perform the duty of any entity to
provide for the health or safety of workers or
the public; nor

C. warrant that conditions:

1. are safe or healthful; or
2. comply with laws, regulations, codes or

standards.
This provision applies not only to us, but also to 
any rating, advisory, rate service, or similar 
organization which makes insurance inspections, 
surveys, recommendations, reports, or gives loss 
control or prevention advice, on our behalf. 

VII. Examination of Your Books and Records

We may examine and audit your books and
records as they relate to this policy at any time
during the “Policy period” and up to 3 years
afterward.

VIII. Changes

Notice to any of our agents or knowledge
possessed by any such agent or any other person
shall not act as a waiver or change in any part of
this policy.  It also will not prevent us from asserting
any rights under the provisions of this policy.  None
of the provisions of this policy will be waived,
changed or modified except by written
endorsement issued to form a part of this policy.
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At some time, we may make changes in our 
insurance policy forms.  Where appropriate, these 
changes must conform to and be filed with state 
insurance supervisory authorities for approval.  If, 
during your “Policy period”, we make a policy 
change that extends or broadens your coverage, 
without increasing your premium, your coverage 
will automatically include such extension or 
broadening, on the effective date the change is 
approved in your state, except that this provision 
will not apply to “claims” that were reported to us 
prior to the effective date of such revision. 

IX. Transfer of Interest

Assignment of interest under this policy shall not
bind us unless our consent is endorsed hereon.

X. Other Insurance or Risk Transfer Arrangements

Any “claim” insured under any other insurance
policy or risk transfer instrument, including, but not
limited to, self-insured retentions, deductibles or
other alternative arrangements, which applies to
this “claim”, shall be paid first by those instruments,
policies or other arrangements.  It is the intent of
this policy to apply only to loss that is more than
the total limit of all deductibles, retentions, limits of
insurance, self-insured amounts or other valid and
collectible insurance or risk transfer arrangements,
whether primary, contributory, excess, contingent,
or otherwise.  In no event will we pay more than
our limit of insurance.

If this policy and any other policy issued by us, our
predecessor, or any of our affiliated companies or
their predecessors apply to the same “claim”, the
limits of insurance which apply to such “claim” will
be the highest of the limits of insurance available
under this policy, or any other single policy.

These provisions do not apply to other insurance
policies or risk transfer arrangements written as
specific excess insurance over the limits of
insurance of the policy.

XI. Insurance Under More Than One Coverage

If more than one of this policy’s coverage forms
applies to the same “claim”, only the coverage form
most applicable to that type of “claim” or suit shall
apply to it.  We will not pay more than the limit of
insurance of the one individual coverage form, or
the actual amount of “damages” for which the
Insured is liable, whichever is less.

XII. Transfer of Rights of Recovery

If any Insured for whom we make payment under
this policy has rights to recover amounts from
another, those rights are transferred to us to the
extent of our payment.  The Insured must do
everything necessary to secure our rights and must
do nothing after a “claim” to impair them.

XIII. Legal Action Limitation

No Insured may bring any legal action against us 
concerning this policy until: 

A. the terms and conditions of this Policy have
been fully complied with; and

B. the amount of the Insured’s obligation to pay
has been decided.  Such amount can be set
by judgment against the Insured after actual
trial or by written agreement between the
Insured, the claimant and us.

Any entity, or its legal representative, is entitled to 
recover under this policy after it has secured a 
judgment or written agreement.  Recovery is limited 
to the extent of the insurance afforded by this 
policy.  No entity has any right under this policy to 
include us in any action against any Insured to 
determine their liability, nor will any Insured or their 
representative bring us into such an action.   

XIV. Bankruptcy

If you or your estate becomes bankrupt or 
insolvent, it does not change any of our obligations 
under this policy, provided premiums are current. 

XV. Premium

All premium charges under this policy will be
computed according to our rules and rating plans
which apply at the inception of the current “Policy
period”.  The deposit premium is due on the
inception date of the policy.

We compute the premium you pay for this policy
using information available prior to the effective
date of the policy.  On some policies we charge a
fixed amount with no adjustment later.  On other
policies, all or part of your premium may be based
on estimates.

If estimates are used, we compute your actual
premium when complete information is available
after the end of the “Policy period”.  If it is more
than you have already paid, you owe us the
difference.  If it is less, we shall pay you back the
difference.  But you will not pay less than any
minimum annual premium agreed upon.

Your must keep accurate records of the information
we will need to compute your premium.  You agree
to send us these records at the end of each “Policy
period”, or any other time we request them.

XVI. Entire Contract

By acceptance of this Policy, the Insureds agree that: 

A. this Policy, consisting of the “Application”, the
“Declarations”, these Common Conditions, the
“Coverage Forms”, and all endorsements listed in
the Declarations, constitute the entire contract
existing between them and us relating to this
insurance, and
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B. this Policy is issued in reliance upon the Insured’s
representations;

C. the misrepresentation of any material matter by the
Insured or the Insured’s agent will render this
Policy null and void and relieve us from all liability
herein.

XVII. Headings

The description in the headings and subheadings of this 
policy is solely for convenience, and forms no part of 
the terms and conditions of coverage. 

XVIII. Subrogation

In the event of any payment under this Policy, we shall 
be subrogated to all the Insured's rights of recovery 
thereof against any person or organization, including 
any rights such Insured may have against any other 
Insured involved in dishonest, fraudulent, criminal, 
malicious or intentional conduct.  The Insured shall 
execute and deliver instruments and papers and do 
whatever else is necessary to secure and collect upon 
such rights.  The Insured shall do nothing to prejudice 
such rights. 

XVIV “Subsidiaries” and “newly acquired 
subsidiary” 

1. With respect to any “subsidiary” on the date
during the “Policy period”, that your direct or
indirect ownership interest in a “subsidiary”
becomes less than 50%, of the issued and
outstanding voting stock, such corporation
shall cease to be a “subsidiary” under the
terms of this Policy. In such event, coverage
will be provided under the Policy but only with
respect to occurrences  committed prior to
such date in accordance with all other terms
and conditions of this Policy.  No coverage will
be afforded under the Policy with respect to
“claims” made against an Insured based on
any occurrences  committed or allegedly
committed on or subsequent to such date.

2. No “newly acquired subsidiary” is an insured
unless we have specifically agreed in writing to
add such “newly acquired subsidiary” to the
policy as an insured by endorsement
specifying the terms and conditions of its
coverage.

XX. Changes to your business, Acquisitions and
Mergers

1. The first of you named on the Declarations
must provide prior notice to us of the following
events:
a. material or significant changes to the

type or volume of the “professional
services” reported to us in your
application.

b. your merger with another entity; or
c. the acquisition of all or substantially all of

your assets by another entity;

2. Upon receipt of such notice, we may:
a. adjust the premium to reflect the added

exposure; or
b. solely with respect to items b and c, deem

this Policy to have ceased with respect to
“claims” made against the Insured based
on any “occurrence” or “personal and
advertising injury” committed or allegedly
committed on or subsequent to the time
and date of said event.  In such case, the
“Policy period” shall remain unaltered and
coverage will continue but only with
respect to “occurrence” or “personal and
advertising injury” committed prior to the
time and date of any such events in
accordance with all other terms and
conditions of this Policy.

XXI. Legal Representatives

An Insured’s estate, heirs, executors, administrators, 
assigns and legal representatives shall be considered 
insured under this Policy in the event of such Insured’s 
death, incapacity, insolvency or bankruptcy, but only to 
the extent that such Insured would have been provided 
coverage under this Policy. 

XXII. Waiver of Immunity

We will waive, both in the adjustment of claims and in 
the defense of “suits” against the insured, any 
charitable immunity of the insured, unless the insured 
requests in writing that we do not do so. 
Waiver of immunity as a defense will not subject us to 
liability for any portion of a claim or judgment in excess 
of the applicable limit of insurance. 

XXIII. Extended Reporting Period

1. Automatic Extended Reporting Period

If this policy is terminated for any reason other than 
non payment of premium, we will provide you with 
an automatic, noncancelable “extended reporting 
period” starting at the termination of the “Policy 
period” if you have not obtained another policy of 
professional liability insurance within sixty (60) 
days of the termination of this Policy.  This 
automatic “extended reporting period” will terminate 
after sixty (60) days. 
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2. Optional Extended Reported Period

If you write to us within 60 days of the termination 
date telling us that you want to purchase an 
optional “extended reporting period”, and you pay 
the premium to us promptly when due together with 
any earned but unpaid premium which may be due 
under the terminated policy, an optional “extended 
reporting period” will be provided to you in 
accordance with our rules, rates and rating plans.  
Once paid, the premium for this option is non-
refundable and considered fully earned. 

3. ““Extended reporting periods” limits of insurance

Our limit of insurance for all “claims” reported 
during the automatic and optional “extended 
reporting periods" shall be part of and not in 
addition to the limits of insurance for the “Policy 
period” as set forth in the Declarations. 

4. Such “extended reporting periods" as set forth in 1.
or 2. shall not apply to “claims” that are covered
under any subsequent insurance you purchase, or
that would be covered but for exhaustion of the
limit of insurance applicable to such “claims”.

5. It is understood and agreed that the “extended
reporting period” shall not be construed to be a
new policy and any “claim” submitted during such
period shall otherwise be governed by this Policy.

6. The optional “extended reporting period” will cover,
collectively, the initial 60-day automatic “extended
reporting period” and the optional “extended
reporting period”, if purchased. “Extended reporting
period” coverage may not be cancelled.

XXIV. Definitions

For purposes of this Policy, words in bold have the 
meaning set forth below.  However, any bolded word 
referenced in these Common Conditions but defined in 
a “Coverage Form” shall, for purposes of coverage 
under that “Coverage Form”, have the meaning set forth 
in that “Coverage Form”. :  Claim should be separately 
defined in each coverage form.   

“Application” means all signed applications for this 
Policy and for any policy in an uninterrupted series of 
policies issued by us or any affiliate of ours of which this 
Policy is a renewal or replacement. “Application” 
includes any materials submitted or required to be 
submitted therewith.  An "affiliate" means an insurer 
controlling, controlled by or under common control with 
us. 

“Coverage Form” means only those coverage forms 

designated as included in Item 6 of the Declarations. 

“Extended reporting period” means the period of time 
after the termination of the “Policy period” for reporting 
“claims” to us that are made against the Insured during 

the applicable “extended reporting period” by reason of 
an occurrence that happened after the retroactive date 
and prior to the termination of the “Policy period” and is 
otherwise covered by this Policy.  

Insured has the meaning set forth in each “Coverage 
Form”. 

“Newly acquired subsidiary” means any entity, newly 
formed or acquired by you during the “Policy period”. 

“Occurrence” means an accident, including continuous 
or repeated exposure to substantially the same general 
harmful conditions. 

“Personal and advertising injury” means injury, including 
consequential “bodily injury” arising out of one or more 
of the following offenses committed in the conduct of 
your business, excluding advertising, publishing, 
broadcasting or telecasting done by or for you: 

a. false arrest, detention or imprisonment;

b. malicious prosecution;

c. the wrongful eviction from, wrongful entry into,
or invasion of the right of private occupancy of
a room, dwelling or premises that a person
occupies by or on behalf of its owner, landlord
or lessor;

d. oral or written publication of material that
slanders or libels a person or organization or
disparages a person’s or organization’s goods,
products or services; or

e. oral or written publication of material that
violates a person’s right of privacy.

f. the use of another’s advertising ideas in your
“advertisement”; or

g. infringing upon another’s copyright, trade
dress, or slogan in your “advertisement”.

“Prejudgment interest and postjudgment interest” 
means interest that accrues prior to or after entry of a 
judgment, verdict or award.  However, any interest 
which is awarded as a penalty against an Insured does 
not constitute “prejudgment interest and postjudgment 
interest”.  

“Policy period” means the time from 12:01 A.M. on the 
effective date of this Policy as set forth in Item 2 of the 
Declarations to the earlier of 12:01 A.M. of the 
expiration, termination or cancellation date of this 
Policy. 

“Subsidiary” means those of you, other than the first of 
you, listed on the Declarations at the inception of this 
Policy. 
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Effective date of this Coverage: 1/1/2020 
This Endorsement is attached to and forms a part of Policy Number: PKG1891127-01 

CORRECTIVE ACTION – SOLID WASTE MANAGEMENT FACILITY 

James River Insurance Company, Ltd. 

In consideration of the premium charged for the Policy, it is hereby understood and agreed that: 

1. Item 5. of the Declarations is amended by the addition of the following:

Dedicated Annual Sublimit of Liability:

$125,000 Corrective Action Aggregate Limit of Liability 

2. Solely with respect to the Covered Locations scheduled in paragraph 9. of this Endorsement, I.
it is understood and agreed that the following coverage applies:

E. Corrective Action

To pay on behalf of the Insured:

Corrective Action Costs up to the aggregate limit shown in paragraph 1. of this
Endorsement because of a Claim made by the Insured and reported in writing to the
Underwriters during the Policy Period  provided  that:

1. the Insured is legally obligated to pay such Corrective Action Costs by reason of the
Final Closure of the Covered Location identified below; and

2. The Insured has received written instructions for Corrective Action Costs from a
government agency acting under the Code of Federal Regulations, 40 CFR Parts 260
– 299 (revised as of July, 2011), including any amendments, or by similar state laws
and regulations, which requires final corrective action of a unit, cell, facility or location.

3. Solely with respect to the coverage offered under this Endorsement, Clause XXIV.,
DEFINITIONS, is amended by the addition of the  following:

D. “Claim” means a written request by the Insured for payment of a statement or bill of
expenditures made for Correction Action Costs by reason of the Final Closure of a Solid
Waste Management Unit(s) in accordance with its Corrective Action Plan.

4. Solely with respect to the coverage offered under this Endorsement Clause XXIV. DEFINITIONS ,
is amended by the addition of the  following:

“Final Closure” means the permanent closure of all Solid Waste Management Unit(s) at the
Covered Location identified in paragraph 9. of this Endorsement in accordance with the
Corrective Action Plan.
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“Corrective Action Costs” mean all expenses specifically  identified  in the Corrective Action Plan 
and approved in writing by the government agency acting under the  Code  of Federal Regulations, 
40 CFR Parts 260  – 299 (revised as of July,  2011), including any amendments, or by similar state 
laws and regulations. 

“Corrective Action Plan” means the written documents required  by the Code of Federal 
Regulations, 40 CFR Parts 260 – 299 (revised as of July 2011), including any amendments, or by 
similar state laws and regulations, that addresses the partial or final closure or post-closure of a 
unit, cell, facility or location. 

“Solid Waste Management Unit(s)” means a waste management unit as identified and  described 
within the Corrective Action Plan. 

5. Solely with respect to the coverage offered under this Endorsement, the COMMON CONDITIONS
are amended by the addition of the  following:

6. 

VI. EXCLUSIONS

The coverage under this Insurance does not apply  to  Corrective Action Costs:

A. Fines and Penalties

arising out of criminal fines, taxes or loss of tax benefits, sanctions or criminal
penalties assessed against the Insured or civil fines and penalties assessed against

the Insured, punitive damages, exemplary damages or any damages which are a
multiple of compensatory damages.

B. Intentional Acts

arising out of a Responsible Insured’s intentional disregard of, or willful, deliberate, or
dishonest non compliance with, any statute, regulation, ordinance, administrative
complaint, notice of violation, notice letter, order or instruction by or on behalf of any
governmental agency or representative.

C. Material Change in Use

arising out of a material change in the use of, or operations at, a Covered Location
from the use or operations identified by the Insured in the statements  and  information
contained in the Application and other supplemental materials submitted  to the
Underwriters prior to the Inception Date of this Policy Period or prior to adding such
location as a Covered Location as specified in Item 9. of the   Declarations.

7. Solely with respect to the coverage offered under this Endorsement, Item 5. of the
Declarations is amended by the addition of the following:

A. The Dedicated Annual Sublimit of Liability set forth in Item 5. of the Declarations can
only be reduced by Corrective Action Costs required to satisfy the Insured’s
Corrective Action obligations for the Covered Location listed in paragraph 9 of this
Endorsement.
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B. Except as outlined in paragraph D. above, the Dedicated Annual Sublimit of Liability
set forth above is not available to satisfy any coverage otherwise afforded by this
Policy.

C. Notwithstanding the terms and conditions in paragraphs D. and E. above,  the maximum
Limit of Liability applicable under this Policy will not exceed the Aggregate Liability
shown in Item 5. of the Declarations.

8. Solely with respect to the coverage offered under this Endorsement, Clause XXIII.
EXTENDED REPORTING PERIOD is deleted in its entirety.

9. Covered Locations:

SMA 5- Former Pig Iron Foundry
EPA ID Number: ALD 000 828 848
RCRA Docket Number: RCRA-04-2016-4250

All other terms and conditions of this Policy remain unchanged. 
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RE: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism

Hardegree, Wesley <Hardegree.Wes@epa.gov>
Tue 2/4/2020 11:56 AM
To: Hendrix, Corey <Hendrix.Corey@epa.gov> 

1 attachments (384 KB)
2020-1-21 - Insurance Policy Certificate and Policy - Signed.pdf;

Corey,

You should already have a hard copy of this (I dropped it off last week I think), but here is an electronic copy of the signed policy. 

Wes

From: Hendrix, Corey <Hendrix.Corey@epa.gov>
Sent: Tuesday, February 4, 2020 9:32 AM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: Hardegree, Wesley <Hardegree.Wes@epa.gov>; Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins <DWiggins@bluestonecoke.com>
Subject: FW: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism

Good morning Mr. Naff,

I have reviewed the submi�ed policy (# 1891128) issued by James River Insurance Company, Ltd. to Bluestone Coke, LLC. for correc�ve ac�on financial assurance
coverage of SMA 5- Former Pig Iron Foundry at the ERP COMPLIANT COKE, LLC BIRMINGHAM facility (ALD000828848). My review showed that the policy does not
conform to the regula�ons outlined in 40 CFR 264.143(e) and 40 CFR 264.145(e). For example, it is missing just about all of the requirements from 40 CFR
264.143(e)(4) to 264.143(e)(10).  I also need addi�onal informa�on on which US States, if any, regulate or examine James River Insurance Company, Ltd. and proof
of James River Insurance Company Ltd.’s authority to issue insurance policies in Alabama. I am available to discuss further with you and/or your insurance provider
in order to bring the policy into compliance.  Please just let me know who is best to work with and available �mes to discuss. 

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protec�on Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

8/19/24, 8:45 AM Mail - Hendrix, Corey (she/her/hers) - Outlook

https://outlook.office365.com/mail/id/AAMkADY3ZjRmYjE5LTMxMTAtNDFiYy04MDgyLWFmMzBjMjMxNDM0YwBGAAAAAABMJCRIYg1PSoMYm9%2FW%2B%2FbFBwDUqOZdQuLCRY7tkH88cW5y… 1/2
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From: Hardegree, Wesley <Hardegree.Wes@epa.gov>
Sent: Friday, January 17, 2020 10:18 AM
To: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: FW: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism

From: Hunter Naff <hunter.naff@bluestone-coal.com>
Sent: Monday, January 13, 2020 9:19 PM
To: Hardegree, Wesley <Hardegree.Wes@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>; Don Wiggins <DWiggins@bluestonecoke.com>
Subject: Bluestone Coke LLC- SMA 5 Former Pig Iron Foundry - Financial Assurance Mechanism

Mr. Hardegree:

Per Don’s request, please find an unexecuted copy of the insurance policy to serve as Bluestone Coke’s financial assurance mechanism. We were unable to get the
required documents circulated �mely for signature. Our broker assures us that the policy has been agreed to by James River Insurance Company, and we
an�cipate having a fully executed version to you by tomorrow. I will forward same upon receipt.

In addi�on, I will provide you with an updated and signed insurance cer�ficate reflec�ng the requested changes.

Thank you for your a�en�on to this ma�er. Please do not hesitate to contact me with any ques�ons.

Best regards,

Hunter Naff
Associate General Counsel, Bluestone Coke, LLC.
(540) 988-3068

Hunter Naff

*****************CONFIDENTIALITY NOTICE AND WARNINGS*******************
This e-mail message and any attachments are confidential and are only for the review and use of the intended recipient(s) and may contain proprietary material and/or other material protected by
attorney-client, work product or other legal privileges making it exempt from use or disclosure.  WARNING:  Any unauthorized review, use, retention, disclosure, copying, distribution
or other dissemination of either this e-mail or any attachment(s) is STRICTLY PROHIBITED.

If you are not an intended recipient please do not read, review, retain, copy or distribute this e-mail or any attachments (or any part of them) and immediately (1) permanently delete and destroy the e-
mail message and any and all associated attachments/files (without forwarding or retaining a copy of any kind) and (2) notify the sender so we can correct our address records.  Neither the transmission
of this e-mail or any attachment(s), nor any error in transmission or mis-delivery, shall constitute a waiver of any applicable legal privilege.  Thank you for your cooperation. 

8/19/24, 8:45 AM Mail - Hendrix, Corey (she/her/hers) - Outlook

https://outlook.office365.com/mail/id/AAMkADY3ZjRmYjE5LTMxMTAtNDFiYy04MDgyLWFmMzBjMjMxNDM0YwBGAAAAAABMJCRIYg1PSoMYm9%2FW%2B%2FbFBwDUqOZdQuLCRY7tkH88cW5y… 2/2
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

ATLANTA FEDERAL CENTER
61 FORSYTH STREET

ATLANTA, GEORGIA 30303-8960

Internet Address (URL)  http://www.epa.gov

ELECTRONIC MAIL
CONFIRMATION OF RECEIPT EMAIL REQUESTED

Bluestone Coke, LLC
Attn: Hunter Naff, Associate General Counsel
3500 35th Avenue North 
Birmingham, Alabama 35207
hunter.naff@bluestone-coal.com

SUBJ:  Resource Conservation Recovery Act (RCRA) Opportunity to Show Cause
RCRA Section 3008(h) Administrative Order on Consent Docket No. RCRA-04-2016-4250
Bluestone Coke, LLC, Birmingham, EPA ID ALD000828848

Dear Mr. Naff:

On May 6, 2020, the U.S. Environmental Protection Agency, conducted a financial record review of 
Bluestone Coke, LLC (Bluestone) located at 3500 35th Avenue, Birmingham, Alabama 35207 (the 
facility) to determine its compliance with the financial assurance requirements set forth in the Resource 
Conservation and Recovery Act (RCRA) Section 3008(h) Administrative Order on Consent, Docket No. 
RCRA-04-2016-4250 (the Order). On June 3, 2020, the EPA requested additional information from 
Bluestone pursuant to Section 3007 of RCRA, 42 U.S.C. § 6927 regarding the facility’s compliance with 
the financial assurance requirements of the Order.  

The first two solid waste management unit (SWMU) management areas (SMA) that require financial 
assurance under the Order are SMA 5 (Former Pig Iron Foundry) and SMA 4 (Former Chemical Plant). 
The EPA has determined that the facility may not be in compliance with several financial assurance
requirements of the Order based on apparent deficiencies observed during the financial record review 
and a review of additional information obtained from the June 3, 2020, information request. For each 
SMA, the observations made during these reviews are summarized below.  

SMA 5 (Former Pig Iron Foundry)

On July 11, 2019, the EPA issued a Final Approval of Corrective Measures Implementation Work Plan 
for SMA 5, which included the Estimated Cost of the Corrective Measures Work dated October 29, 
2018 for $121,294.80. Pursuant to Section XII of the Order which references Attachment C, Paragraph 
1.e., Bluestone shall provide financial assurance coverage within 60 calendar days of the EPA’s written
approval of the Estimated Cost of the Corrective Measures Work (or by September 9, 2019). On
September 5, 2019, Bluestone requested a forty-five (45) day extension to submit the financial assurance
for SMA 5 (or by October 31, 2019). On September 6, 2019, the EPA approved this extension request.
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ALD000828848 Opportunity to Show Cause 

On October 31, 2019, Bluestone submitted a certificate of insurance from James River Insurance 
Company, Ltd., policy number PKG1891128 effective October 31, 2019 (the Policy), as evidence of 
financial assurance for corrective action at SMA 5. The EPA requested a complete copy of the Policy on 
December 11, 2019. A review of the Policy found that it did not conform to the requirements of Section 
XII of the Order which references Attachment C and 40 CFR §§ 264.143(e) or 264.145(e). The apparent 
deficiencies identifed during the review of the Policy include but are not limited to:  

1. Pursuant to Section XII of the Order which references Attachment C Paragraph 10 and 40 C.F.R.
§§ 264.143(e)(1) or 264.145(e)(1), at a minumum, the insurer must be licensed to transact the
business of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in
one or more States.

2. Pursuant toSection XII of the Order which references Attachment C Paragraph 1.e , Respondent
shall establish and maintain financial assurance for the benefit of EPA for the amount stated in
the approved Estimated Cost of the Corrective Measures Work.

3. Pursuant to 40 C.F.R. §§ 264.143(e)(7) or 264.145(e)(7), each policy must contain a provision
allowing assignment of the policy to a successor owner or operator. Such assignment may be
conditional upon consent of the insurer, provided such consent is not unreasonably refused.

4. Pursuant to 40 C.F.R. §§ 40 CFR 264.143(e)(8) or 264.145(e)(8), the policy must provide that
the insurer may not cancel, terminate, or fail to renew the policy except for failure to pay the
premium. The automatic renewal of the policy must, at a minimum, provide the insured with the
option of renewal at the face amount of the expiring policy. If there is a failure to pay the
premium, the insurer may elect to cancel, terminate, or fail to renew the policy by sending notice
by certified mail to the owner or operator and the Regional Administrator. Cancellation,
termination, or failure to renew may not occur, however, during the 120 days beginning with the
date of receipt of the notice by both the Regional Administrator and the owner or operator, as
evidenced by the return receipts. Cancellation, termination, or failure to renew may not occur
and the policy will remain in full force and effect in the event that on or before the date of
expiration:

(i) The Regional Administrator deems the facility abandoned; or

(ii) The permit is terminated or revoked, or a new permit is denied; or

(iii) Closure is ordered by the Regional Administrator or a U.S. district court or other
court of competent jurisdiction; or

(iv) The owner or operator is named as debtor in a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code; or

(v) The premium due is paid.

On February 4, 2020, the EPA requested that Bluestone submit a policy that meets the requirements. 
Additionally,  the EPA requested  information pertaining to which state(s) within the U.S. regulate or 
examine James River Insurance Company, Ltd. and proof of James River Insurance Company Ltd.’s 
authority to issue insurance policies in Alabama as required by 40 C.F.R. § 264.143 and 40 C.F.R. 
§ 264.145. The EPA reaffirmed this request via email on February 12, 2020, April 3, 2020 and April 30,
2020. On May 6, 2020, the EPA received an email from Bluestone stating that they “have worked
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diligently to provide an alternative Financial Assurance Mechanism, but the COVID 19 pandemic has 
had severe financial impact on our already cash-strapped plant.”  

On June 3, 2020, the EPA requested additional information pursuant to Section 3007 of RCRA, 42 
U.S.C. § 6927 regarding Bluestone’s compliance with the financial assurance requirements of the Order. 
The information received on June 18, 2020, in response to the formal information request appears to 
indicate that adequate financial assurance has not been obtained by Bluestone.  

SMA 4 (Former Chemical Plant) 
On December 18, 2019, the EPA issued Final Approval of Corrective Measures Implementation Work 
Plan for SMA 4, which included the Estimated Cost of the Corrective Measures Work dated September 
16, 2019 for $4,043,516.41. Pursuant to Section XII of the Order which references Attachment C, 
Paragraph 1.e., Bluestone shall provide financial assurance coverage within 60 calendar days of the 
EPA’s written approval of the Estimated Cost of the Corrective Measures Work (or by February 16, 
2020). To date, the EPA has received no financial assurance coverage for this unit.   

In summary, Bluestone appears to have failed to provide the EPA satisfactory financial assurance as 
required by the Order for SMA 4 or SMA 5 at its Birmingham, Alabama facility. 

Please provide a detailed written response within fourteen (14) days following receipt of this letter 
describing any actions that Bluestone has taken and/or intends to take related to the observations 
documented in this letter . Your response should be emailed to: 

Brooke York 
Land, Asbestos and Lead Section 
Chemical Safety and Land Enforcement Branch 
Enforcement and Compliance Assurance Division 
U.S. EPA Region 4 
York.Brooke@epa.gov 

Bluestone is also being offered the opportunity to meet with the EPA by teleconference, to show cause 
why the EPA should not take formal enforcement action against Bluestone. Bluestone may elect to be 
represented by legal counsel at this meeting and should be prepared to present relevant information and 
documentation pertaining to the EPA’s alleged deficiencies. 

The EPA may determine that a formal enforcement action is appropriate and may assess civil penalties 
pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a). Therefore, Bluestone has the opportunity to 
present factors and documentation that could mitigate any penalties that may be assessed against the 
facility, including information on Bluestone’s ability to pay a penalty. Prior to the meeting, Bluestone 
may review the RCRA Civil Penalty Policy found at 
http://www2.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf, and the revised penalty 
matrices found at https://www.epa.gov/sites/production/files/2018-
01/documents/amendmentstotheepascivilpenaltypoliciestoaccountforinflation011518.pdf. 

Please be advised that any information provided by Bluestone at the meeting may be used by the EPA in 
any civil or criminal proceedings related to this or other matters. Any false, fictitious, or fraudulent 
material omissions, statements, or representations may subject Bluestone to criminal penalties under 
Section 3008(d)(3) of RCRA, 42 U.S.C. § 6928(d)(3).  
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If Bluestone chooses to accept this offer to meet with the EPA, the facility should contact Brooke York 
at (404) 562-8025 or by email at york.brooke@epa.gov within fourteen (14) days following receipt of 
this letter to schedule a conference call.  If you decide not to accept this offer to meet to discuss the 
observed deficiencies, the EPA may proceed with enforcement action against Bluestone as authorized 
under Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), including the assessment of appropriate civil 
penalties and injunctive relief. 

If Bluestone is a Small Business or a Small Community, you can find compliance and enforcement 
resources specifically designed to meet your needs at: http://www2.epa.gov/enforcement/small-
businesses-and-enforcement. In that webpage you can find information about the Small Business 
Regulatory Enforcement Fairness Act (SBREFA) that accords some rights to small businesses and is 
aimed at providing assistance to small businesses and other small entities, making tools available for 
better understanding of the regulatory and enforcement processes, and seeing that there is no unfair 
treatment relating to the regulatory enforcement process. 

Please feel free to contact Brooke York if you have any technical questions or Joan Redleaf Durbin for 
any legal questions at redleaf-durbin.joan@epa.gov or by phone at (404) 562-9544 regarding the review 
performed on Bluestone’s facility.  

Sincerely, 

Kimberly L. Bingham  
Chief 
Chemical Safety and Land Enforcement Branch 

Kimberly 
Bingham

Digitally signed by 
Kimberly Bingham 
Date: 2020.08.28 
09:36:43 -04'00'
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From: Francis Robinson, Simone
To: hunter.naff@bluestone-coal.com
Cc: York, Brooke; Annicella, Alan (he/him/his)
Subject: ERP Coke Show Cause Letter
Date: Friday, August 28, 2020 10:47:52 AM
Attachments: ERP Coke RCRA SC Letter.pdf
Importance: High

Dear Mr. Naff:
On May 6, 2020, the U.S. Environmental Protection Agency, conducted a financial record review of
Bluestone Coke, LLC (Bluestone) located at 3500 35th Avenue, Birmingham, Alabama 35207 (the
facility) to determine its compliance with the financial assurance requirements set forth in the
Resource Conservation and Recovery Act (RCRA) Section 3008(h) Administrative Order on Consent,
Docket No. RCRA-04-2016-4250 (the Order). We ask that you acknowledge receipt of this email and
respond accordingly to Ms. Brooke York as outlined in the attached letter.
Sincerely,
Simone Francis Robinson │Staff Assistant │Chemical Safety and Land Enforcement Branch
Enforcement and Compliance Assurance Division │ U.S. Environmental Protection Agency Region 4
61 Forsyth Street, SW Atlanta, GA 30303 │Voice: 404-562-8499 │ Email: francisrobinson.simone@epa.gov
CONFIDENTIALITY NOTICE: This message is intended exclusively for the individual(s) or entity(s) to whom
or to which it is addressed. This communication may contain information that is proprietary, privileged, pre-
decisional, confidential or otherwise legally exempt from disclosure. If you are not the named addressee, you
are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately by e-mail and delete all copies of the
message.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


REGION 4 


ATLANTA FEDERAL CENTER 


61 FORSYTH STREET 


ATLANTA, GEORGIA 30303-8960 


Internet Address (URL)  http://www.epa.gov 


 


 


 


 


ELECTRONIC MAIL 


CONFIRMATION OF RECEIPT EMAIL REQUESTED 


 


Bluestone Coke, LLC 


Attn: Hunter Naff, Associate General Counsel 


3500 35th Avenue North  


Birmingham, Alabama  35207 


hunter.naff@bluestone-coal.com  


 


SUBJ:  Resource Conservation Recovery Act (RCRA) Opportunity to Show Cause  


RCRA Section 3008(h) Administrative Order on Consent Docket No. RCRA-04-2016-4250 


Bluestone Coke, LLC, Birmingham, EPA ID ALD000828848 


 


Dear Mr. Naff: 


 


On May 6, 2020, the U.S. Environmental Protection Agency, conducted a financial record review of 


Bluestone Coke, LLC (Bluestone) located at 3500 35th Avenue, Birmingham, Alabama 35207 (the 


facility) to determine its compliance with the financial assurance requirements set forth in the Resource 


Conservation and Recovery Act (RCRA) Section 3008(h) Administrative Order on Consent, Docket No. 


RCRA-04-2016-4250 (the Order). On June 3, 2020, the EPA requested additional information from 


Bluestone pursuant to Section 3007 of RCRA, 42 U.S.C. § 6927 regarding the facility’s compliance with 


the financial assurance requirements of the Order.   


 


The first two solid waste management unit (SWMU) management areas (SMA) that require financial 


assurance under the Order are SMA 5 (Former Pig Iron Foundry) and SMA 4 (Former Chemical Plant). 


The EPA has determined that the facility may not be in compliance with several financial assurance 


requirements of the Order based on apparent deficiencies observed during the financial record review 


and a review of additional information obtained from the June 3, 2020, information request. For each 


SMA, the observations made during these reviews are summarized below.   


 


SMA 5 (Former Pig Iron Foundry) 


 


On July 11, 2019, the EPA issued a Final Approval of Corrective Measures Implementation Work Plan 


for SMA 5, which included the Estimated Cost of the Corrective Measures Work dated October 29, 


2018 for $121,294.80. Pursuant to Section XII of the Order which references Attachment C, Paragraph 


1.e., Bluestone shall provide financial assurance coverage within 60 calendar days of the EPA’s written 


approval of the Estimated Cost of the Corrective Measures Work (or by September 9, 2019). On 


September 5, 2019, Bluestone requested a forty-five (45) day extension to submit the financial assurance 


for SMA 5 (or by October 31, 2019). On September 6, 2019, the EPA approved this extension request.  
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ALD000828848  Opportunity to Show Cause 


On October 31, 2019, Bluestone submitted a certificate of insurance from James River Insurance 


Company, Ltd., policy number PKG1891128 effective October 31, 2019 (the Policy), as evidence of 


financial assurance for corrective action at SMA 5. The EPA requested a complete copy of the Policy on 


December 11, 2019. A review of the Policy found that it did not conform to the requirements of Section 


XII of the Order which references Attachment C and 40 CFR §§ 264.143(e) or 264.145(e). The apparent 


deficiencies identifed during the review of the Policy include but are not limited to:  


 


1. Pursuant to Section XII of the Order which references Attachment C Paragraph 10 and 40 C.F.R. 


§§ 264.143(e)(1) or 264.145(e)(1), at a minumum, the insurer must be licensed to transact the 


business of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in 


one or more States.  


 


2. Pursuant toSection XII of the Order which references Attachment C Paragraph 1.e , Respondent 


shall establish and maintain financial assurance for the benefit of EPA for the amount stated in 


the approved Estimated Cost of the Corrective Measures Work.  
 


3. Pursuant to 40 C.F.R. §§ 264.143(e)(7) or 264.145(e)(7), each policy must contain a provision 


allowing assignment of the policy to a successor owner or operator. Such assignment may be 


conditional upon consent of the insurer, provided such consent is not unreasonably refused. 


 


4. Pursuant to 40 C.F.R. §§ 40 CFR 264.143(e)(8) or 264.145(e)(8), the policy must provide that 


the insurer may not cancel, terminate, or fail to renew the policy except for failure to pay the 


premium. The automatic renewal of the policy must, at a minimum, provide the insured with the 


option of renewal at the face amount of the expiring policy. If there is a failure to pay the 


premium, the insurer may elect to cancel, terminate, or fail to renew the policy by sending notice 


by certified mail to the owner or operator and the Regional Administrator. Cancellation, 


termination, or failure to renew may not occur, however, during the 120 days beginning with the 


date of receipt of the notice by both the Regional Administrator and the owner or operator, as 


evidenced by the return receipts. Cancellation, termination, or failure to renew may not occur 


and the policy will remain in full force and effect in the event that on or before the date of 


expiration: 


(i) The Regional Administrator deems the facility abandoned; or 


 


(ii) The permit is terminated or revoked, or a new permit is denied; or 


 


(iii) Closure is ordered by the Regional Administrator or a U.S. district court or other 


court of competent jurisdiction; or 


 


(iv) The owner or operator is named as debtor in a voluntary or involuntary proceeding 


under Title 11 (Bankruptcy), U.S. Code; or 


 


(v) The premium due is paid. 


 


On February 4, 2020, the EPA requested that Bluestone submit a policy that meets the requirements. 


Additionally,  the EPA requested  information pertaining to which state(s) within the U.S. regulate or 


examine James River Insurance Company, Ltd. and proof of James River Insurance Company Ltd.’s 


authority to issue insurance policies in Alabama as required by 40 C.F.R. § 264.143 and 40 C.F.R. 


§ 264.145. The EPA reaffirmed this request via email on February 12, 2020, April 3, 2020 and April 30, 


2020. On May 6, 2020, the EPA received an email from Bluestone stating that they “have worked 
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diligently to provide an alternative Financial Assurance Mechanism, but the COVID 19 pandemic has 


had severe financial impact on our already cash-strapped plant.”  


 


On June 3, 2020, the EPA requested additional information pursuant to Section 3007 of RCRA, 42 


U.S.C. § 6927 regarding Bluestone’s compliance with the financial assurance requirements of the Order. 


The information received on June 18, 2020, in response to the formal information request appears to 


indicate that adequate financial assurance has not been obtained by Bluestone.  


 


SMA 4 (Former Chemical Plant) 


On December 18, 2019, the EPA issued Final Approval of Corrective Measures Implementation Work 


Plan for SMA 4, which included the Estimated Cost of the Corrective Measures Work dated September 


16, 2019 for $4,043,516.41. Pursuant to Section XII of the Order which references Attachment C, 


Paragraph 1.e., Bluestone shall provide financial assurance coverage within 60 calendar days of the 


EPA’s written approval of the Estimated Cost of the Corrective Measures Work (or by February 16, 


2020). To date, the EPA has received no financial assurance coverage for this unit.   


 


In summary, Bluestone appears to have failed to provide the EPA satisfactory financial assurance as 


required by the Order for SMA 4 or SMA 5 at its Birmingham, Alabama facility. 


 


Please provide a detailed written response within fourteen (14) days following receipt of this letter 


describing any actions that Bluestone has taken and/or intends to take related to the observations 


documented in this letter . Your response should be emailed to: 


 


     Brooke York 


     Land, Asbestos and Lead Section 


     Chemical Safety and Land Enforcement Branch 


     Enforcement and Compliance Assurance Division 


     U.S. EPA Region 4 


     York.Brooke@epa.gov 


 


Bluestone is also being offered the opportunity to meet with the EPA by teleconference, to show cause 


why the EPA should not take formal enforcement action against Bluestone. Bluestone may elect to be 


represented by legal counsel at this meeting and should be prepared to present relevant information and 


documentation pertaining to the EPA’s alleged deficiencies. 


 


The EPA may determine that a formal enforcement action is appropriate and may assess civil penalties 


pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a). Therefore, Bluestone has the opportunity to 


present factors and documentation that could mitigate any penalties that may be assessed against the 


facility, including information on Bluestone’s ability to pay a penalty. Prior to the meeting, Bluestone 


may review the RCRA Civil Penalty Policy found at 


http://www2.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf, and the revised penalty 


matrices found at https://www.epa.gov/sites/production/files/2018-


01/documents/amendmentstotheepascivilpenaltypoliciestoaccountforinflation011518.pdf. 


 


Please be advised that any information provided by Bluestone at the meeting may be used by the EPA in 


any civil or criminal proceedings related to this or other matters. Any false, fictitious, or fraudulent 


material omissions, statements, or representations may subject Bluestone to criminal penalties under 


Section 3008(d)(3) of RCRA, 42 U.S.C. § 6928(d)(3).  
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If Bluestone chooses to accept this offer to meet with the EPA, the facility should contact Brooke York 


at (404) 562-8025 or by email at york.brooke@epa.gov within fourteen (14) days following receipt of 


this letter to schedule a conference call.  If you decide not to accept this offer to meet to discuss the 


observed deficiencies, the EPA may proceed with enforcement action against Bluestone as authorized 


under Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), including the assessment of appropriate civil 


penalties and injunctive relief. 


 


If Bluestone is a Small Business or a Small Community, you can find compliance and enforcement 


resources specifically designed to meet your needs at: http://www2.epa.gov/enforcement/small-


businesses-and-enforcement. In that webpage you can find information about the Small Business 


Regulatory Enforcement Fairness Act (SBREFA) that accords some rights to small businesses and is 


aimed at providing assistance to small businesses and other small entities, making tools available for 


better understanding of the regulatory and enforcement processes, and seeing that there is no unfair 


treatment relating to the regulatory enforcement process. 


 


Please feel free to contact Brooke York if you have any technical questions or Joan Redleaf Durbin for 


any legal questions at redleaf-durbin.joan@epa.gov or by phone at (404) 562-9544 regarding the review 


performed on Bluestone’s facility.  


 


      Sincerely, 


 


 


 


      Kimberly L. Bingham  


      Chief 


Chemical Safety and Land Enforcement Branch 
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		Kimberly Bingham
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Exhibit CX27 



From: Hunter Naff
To: York, Brooke
Subject: Bluestone Coke - Revised Financial Assurance Docs (CBI Privilege Asserted)
Date: Wednesday, February 24, 2021 4:24:46 PM

Ms. York:

In response to the Deficiency Letter received January 28th, 2021, please find attached for your
review and to ensure the deficiencies are adequately addressed. By separate e-mail, I will provide
the password.
Should you have any questions, please let me know.
Best regards,
Hunter
Hunter Naff
Bluestone Resources, Inc.
(o) 540-613-5795
(c) 540-988-3068

******** CONFIDENTIALITY NOTICE AND WARNINGS *********
This e-mail message and any attachments are confidential and are only for the review
and use of the intended recipient(s) and may contain proprietary material and/or other
material protected by attorney-client, work product or other legal privileges making it
exempt from use or disclosure. WARNING: Any unauthorized review, use, retention,
disclosure, copying, distribution or other dissemination of either this e-mail or any
attachment(s) is STRICTLY PROHIBITED.
If you are not an intended recipient please do not read, review, retain, copy or
distribute this e-mail or any attachments (or any part of them) and immediately (1)
permanently delete and destroy the e-mail message and any and all associated
attachments/files (without forwarding or retaining a copy of any kind) and (2) notify the
sender so we can correct our address records. Neither the transmission of this e-mail
or any attachment(s), nor any error in transmission or mis-delivery, shall constitute a
waiver of any applicable legal privilege. Thank you for your cooperation.
*****************************************************************
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From: Hendrix, Corey
To: Hunter Naff
Cc: York, Brooke; Redleaf-Durbin, Joan; McKeePerez, Nancy
Subject: Bluestone Coke - Financial Assurance Documents 2021, based on 2020 financials
Date: Wednesday, May 12, 2021 1:39:00 PM

Hello Mr. Naff,

Are you available for a short call to discuss the status of this required submittal?  To the best of my
knowledge, EPA has not yet received the updated CFO letter based on 2020 financial information for
corrective action financial assurance coverage. Please let me know when would be a good time to
discuss. 

Sincerely,
Corey Hendrix

From: Hendrix, Corey 
Sent: Monday, April 26, 2021 11:00 AM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: York, Brooke <York.Brooke@epa.gov>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: RE: Bluestone Coke - Financial Assurance Documents 2021, based on 2020 financials (CBI
Privilege Asserted)

Hello Mr. Naff,

I hope this email finds you well.  To date, EPA has still not received a new Financial Test and
Corporate Guarantee based on FY 2020 data for financial assurance coverage in 2021.  The new
financial assurance was due 90 days after the company’s close of fiscal year.  Please let me know the
status of this required submittal. 

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Hendrix, Corey 
Sent: Thursday, April 1, 2021 9:52 AM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: York, Brooke <York.Brooke@epa.gov>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: Bluestone Coke - Financial Assurance Documents 2021, based on 2020 financials (CBI
Privilege Asserted)

Hello Mr. Naff,
        CX28  page 1 of 3

mailto:Hendrix.Corey@epa.gov
mailto:hunter.naff@bluestone-coal.com
mailto:York.Brooke@epa.gov
mailto:Redleaf-Durbin.Joan@epa.gov
mailto:McKeePerez.Nancy@epa.gov
mailto:Hendrix.corey@epa.gov
mailto:hunter.naff@bluestone-coal.com
mailto:York.Brooke@epa.gov
mailto:Redleaf-Durbin.Joan@epa.gov


EPA has received the original, signed and witnessed CFO Letter and Corporate Guarantee dated
March 22, 2021 with information based off of the FY 2019 company financials. 

To date, EPA has not received a new Financial Test and Corporate Guarantee based on FY 2020 data
for financial assurance coverage in 2021.  The new financial assurance was due 90 days after the
company’s close of fiscal year.  Original, signed and witnessed CFO Letter and Corporate Guarantee
are still required to be sent to the office. An electronic copy emailed to Hendrix.corey@epa.gov is
also appreciated. Please also send an electronic copy to Hendrix.corey@epa.gov. Remember that
any records that you intend to assert a CBI claim on, can be electronically submitted to myself at
Hendrix.corey@epa.gov in a preferably single document/file pdf format, and labeled as such. Send
the password to me separately.  

Please let me know if you have any questions.

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Hendrix, Corey 
Sent: Tuesday, March 2, 2021 5:46 PM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: York, Brooke <York.Brooke@epa.gov>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: RE: Bluestone Coke - Revised Financial Assurance Docs (CBI Privilege Asserted)

Dear Mr. Naff,

EPA has reviewed the financial assurance information submitted February 24, 2021. Please
submit an original, signed and witnessed CFO Letter and Corporate Guarantee, as required, to
EPA at: 

U.S. EPA Region 4

Attn: Corey Hendrix, RCRA Financial Assurance

61 Forsyth Street SW

Atlanta, GA 30338

At this time, EPA does not need mailed hard copies of Bluestone Resources, Inc.'s 2019
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financial statements, because these documents have already been provided and reviewed
electronically. 

Per the Administrative Order on Consent (AOC) Attachment C: Financial Assurance, Paragraph 6 and
40 CFR § 264.143(f)(5), a new Financial Test and Corporate Guarantee based on FY 2020 data will be
due March 30, 2021 or 90 days after the company’s close of each succeeding fiscal year. Due to the
pandemic, please send an electronic version of your next submittal to Hendrix.corey@epa.gov in
addition to an original, signed and witnessed CFO Letter and Corporate Guarantee to the address
above. Any financial assurance documents that may be considered CBI, can be sent directly to me in
a password protected pdf format, preferably in a single document/file. Send the password to me
separately. As a reminder, Bluestone Resources, Inc. may continue to assert a business
confidentiality claim covering part or all the information required, in the manner described in 40
C.F.R. § 2.203(b), by attaching to such information, at the time it is submitted, a suitable notice
employing language such as trade secret or proprietary or company confidential.

In EPA's recent review of the CFO letter we noticed an opportunity for improvement in future
submittals. Line 1 of Alternative I of the CFO letter does not correctly add up all
environmental costs as outlined in the AOC Attachment C: Financial Assurance, Paragraph 7.
Bluestone did provide a narrative in recent correspondence to account for UIC costs and also
included these costs in Paragraph 1 of the CFO letter, but these UIC costs were not added to
Line 1 of Alternative I of the CFO letter. In future submittals it is suggest that the language of
Line 1 of Alternative I of the CFO letter be changed from "Sum of current closure and post-
closure cost estimate" to "the sum of all environmental remediation obligations" to better align
with the AOC. In future submittals, Line 1 of Alternative I should include all obligations
under CERCLA, RCRA, UIC, TSCA and any other state or tribal environmental obligation
guaranteed by Bluestone Resources, Inc.

If you have any questions, please let me know. 

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

         CX28  page 3 of 3

mailto:Hendrix.corey@epa.gov
mailto:Hendrix.corey@epa.gov


Exhibit CX29 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

ATLANTA FEDERAL CENTER
61 FORSYTH STREET

ATLANTA, GEORGIA 30303-8960

ELECTRONIC MAIL
CONFIRMATION OF RECIEPT EMAIL REQUESTED

Mr. Hunter Naff 
Associate General Counsel 
Bluestone Coke, LLC 
3500 35th Avenue North  
Birmingham, Alabama 35207
hunter.naff@bluestone-coal.com 

SUBJ: Notice of Violation, Bluestone Coke, LLC 
3500 35th Avenue, Birmingham, EPA ID ALD000828848 
RCRA Section 3008(h) Administrative Order on Consent Docket No. RCRA-04-2016-4250 

Dear Mr. Naff: 

This Notice of Violation (NOV) is to inform Bluestone Coke, LLC of its violations of the Resource 
Conservation and Recovery Act (42 U.S.C. § 6901 et seq) (RCRA), RCRA’s implementing regulations 
(inter alia, 40 C.F.R. Part 265), and the RCRA Section 3008(h) Administrative Order on Consent, 
Docket No. RCRA-04-2016-4250 (the Order). Pursuant to the regulations and the Order, Bluestone 
Coke, LLC (Bluestone) is required to provide RCRA financial assurance for corrective action. On April 
1, 2021, the U.S. Environmental Protection Agency conducted a review of Bluestone Coke, LLC located 
at 3500 35th Avenue, Birmingham, Alabama 35207 (the facility) to determine its compliance with the 
financial assurance requirements set forth in the regulations and the Order. The first two solid waste 
management unit (SWMU) management areas (SMA) that require financial assurance under the Order 
are SMA 5 (Former Pig Iron Foundry) and SMA 4 (Former Chemical Plant).  

Based on this review, the EPA has determined that the facility is not in compliance with certain financial 
assurance requirements set forth in 40 C.F.R. Part 265 and the Order for SMA 5 and SMA 4. The 
specific requirements that were identified as areas of non-compliance are found below. 

Violation 1
Since April 1, 2021, Bluestone has failed to comply with the Order and with 40 C.F.R. § 265.143(e) by 
failing to maintain financial assurance for the benefit of the EPA in the amount stated in the approved 
Estimated Costs of Corrective Measures Work for SMA 5 and SMA 4. 

Pursuant to Section XII of the Order, which references Attachment C Paragraph 1.e, Respondent shall, 
within 60 calendar days of the EPA's written approval of the Estimated Cost of the Corrective Measures 
Work for each remedy, establish and maintain financial assurance for the benefit of the EPA for the 
amount stated in the approved Estimated Cost of the Corrective Measures Work in order to secure the 
full and final completion of work in accordance with this Order.  
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Pursuant to Section XII of the Order, which references Attachment C Paragraph 8, if at any time the 
EPA determines that a financial assurance instrument provided pursuant to this Section is inadequate, or 
no longer satisfies the requirements set forth or incorporated by reference in the Section, whether due to 
an increase in the estimated cost of completing the Work or for any other reason, the EPA shall so notify 
the Respondent in writing. Within thirty (30) days of receipt of notice of the EPA's determination, or 
within thirty (30) days of the Respondent becoming aware of such information, as the case may be, 
Respondent shall obtain and present to the EPA for approval, a proposal for a revised or alternative form 
of financial assurance listed in 40 C.F.R. § 264.151 that satisfies all requirements set forth or 
incorporated by reference in this Section.

On March 2, 2021, Bluestone provided a financial test and corporate guarantee from its parent company, 
Bluestone Resources, Inc., to demonstrate corrective action financial assurance for Bluestone at SMA 5 
and SMA 4. The financial test was based on Bluestone Resources, Inc.’s 2019 financial statements. This 
submittal provided adequate coverage for Bluestone from March 2, 2021 to March 31, 2021. Bluestone 
Resources, Inc.’s fiscal year ended on December 31, 2020. Therefore, Bluestone’s financial assurance 
submittal for coverage from April 1, 2021 to March 31, 2022 was due to the EPA on or before March 
31, 2021. The EPA notified Bluestone of the need for a new financial assurance mechanism in writing 
via email on April 1, 2021, April 26, 2021 and May 12, 2021. To date, Bluestone has not responded to 
the EPA’s requests for an adequate financial assurance mechanism as required by the Order and by 40 
C.F.R. § 265.143(e). Bluestone is at least 85 days late with its required annual financial test and
corporate guarantee submittal.

Violation 2
Since April 1, 2021, Bluestone has failed to comply with the Order and with 40 C.F.R. § 265.143(e) by 
failing to submit annual financial reports and statements to the Regional Administrator, as required with 
use of the financial test and corporate guarantee for financial assurance coverage.  

Pursuant to Section XII of the Order, which references Attachment C Paragraph 6, if at any time during 
the effective period of this Order, the Respondent provides financial assurance by means of a corporate 
guarantee or financial test pursuant to 40 C.F.R. § 264.151. Respondent shall also comply with the other 
relevant requirements of 40 C.F.R. § 265.143(e), 40 C.F.R. § 264.151(f), and 40 C.F.R. § 264.151(h)(l) 
relating to these methods, unless otherwise provided in this Order, including but not limited to, (1) initial 
submission of required financial reports and statements from the guarantors' chief financial officer and 
independent certified public accountant; (2) annual re-submission of such reports and statements within 
ninety (90) days after the close of each of the guarantors' fiscal years; and (3) notification to the EPA 
within ninety (90) days after the close of any of the guarantors' fiscal years in which any such guarantor 
no longer satisfies the financial test requirements set forth at 40 C.F.R. § 265.143(e)(l). Respondent 
further agrees that if the Respondent provides financial assurance by means of a corporate guarantee or 
financial test, the EPA may request additional information (including financial statements and 
accountant's reports) from the Respondent or corporate guarantor at any time.

Pursuant to 40 C.F.R. § 265.143(e)(5), after the initial submission of items specified in Paragraph (f)(3) 
of this Section, the owner or operator must send updated information to the Regional Administrator 
within 90 days after the close of each succeeding fiscal year. This information must consist of all three 
items specified in paragraph (f)(3) of this section.

Pursuant to 40 C.F.R. § 265.143(e)(3), to demonstrate that he meets this test, the owner or operator must 
submit the following items to the Regional Administrator: 
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(i) A letter signed by the owner's or operator's chief financial officer and worded as specified in
§ 264.151(f);
(ii) A copy of the independent certified public accountant's report on examination of the owner's or
operator's financial statements for the latest completed fiscal year; and
(iii) A special report from the owner's or operator's independent certified public accountant to the owner
or operator stating that:

(A) He has compared the data which the letter from the chief financial officer specifies as having
been derived from the independently audited, year-end financial statements for the latest fiscal year with 
the amounts in such financial statements; and

(B) In connection with that procedure, no matters came to his attention which caused him to
believe that the specified data should be adjusted.

Bluestone has failed to submit Bluestone Resource, Inc.’s updated financial statements and reports for 
2021. This information must consist of all three items specified in 40 C.F.R. § 265.143(e)(3) including 
the chief financial officer’s (CFO’s) letter, the independent certified public accountant's report on 
financial statements of the latest completed fiscal year, and the independent certified public accountant's 
report that CFO data will not be adjusted. 

In summary, Bluestone has failed to provide the EPA satisfactory financial assurance and the requisite 
financial statements and reports as required by the Order and by 40 C.F.R. § 265.143(e) for SMA 4 or 
SMA 5 at its Birmingham, Alabama facility.

Please provide financial assurance as required by the Order within fourteen (14) days following receipt 
of this letter. Required documents should be mailed to:

Corey Hendrix, Financial Specialist 
U.S. Environmental Protection Agency, Region 4 
Land, Chemicals and Redevelopment Division  
61 Forsyth Street SW 
Atlanta, Georgia 30303

An electronic version of the documents shall also be emailed to hendrix.corey@epa.gov.

If an acceptable financial assurance mechanism is not received within 14 days, the EPA may determine 
that a formal enforcement action is appropriate and may assess civil penalties pursuant to Section 
3008(a) of RCRA, 42 U.S.C. § 6928(a). 

Please feel free to contact Corey Hendrix at hendrix.corey@epa.gov or by phone at (404) 562-8738 with 
any technical questions and Joan Redleaf Durbin, Senior Attorney, at redleaf-durbin.joan@epa.gov or 
by phone at (404) 562-9544 with any legal questions. 

Sincerely,

Kimberly L. Bingham
Chief
Chemical Safety and Land Enforcement Branch

KIMBERLY 
BINGHAM

Digitally signed by 
KIMBERLY 
BINGHAM 
Date: 2021.06.28 
14:09:37 -04'00'
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Bluestone Coke, LLC Notice of Violation

Francis Robinson, Simone <FrancisRobinson.Simone@epa.gov>
Mon 6/28/2021 3:40 PM
To: hunter.naff@bluestone-coal.com <hunter.naff@bluestone-coal.com> 
Cc: Hendrix, Corey <Hendrix.Corey@epa.gov>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>; York, Brooke
<York.Brooke@epa.gov>; Chavez, Araceli <Chavez.Araceli@epa.gov> 

1 attachments (235 KB)
2021 NOV Bluestone Coke LLC FA.pdf;

Dear Mr. Naff:

This No�ce of Viola�on (NOV) is to inform Bluestone Coke, LLC of its viola�ons of the Resource Conserva�on and
Recovery Act (42 U.S.C. § 6901 et seq) (RCRA), RCRA’s implemen�ng regula�ons
(inter alia, 40 C.F.R. Part 265), and the RCRA Sec�on 3008(h) Administra�ve Order on Consent, Docket No. RCRA-04-2016-
4250 (the Order). Please feel free to contact Corey Hendrix at hendrix.corey@epa.gov or by phone at (404) 562-8738 with
any technical ques�ons and Joan Redleaf Durbin, Senior A�orney, at redleaf-durbin.joan@epa.gov or
by phone at (404) 562-9544 with any legal ques�ons.

Sincerely,

Simone Francis Robinson │Staff Assistant │Chemical Safety and Land Enforcement Branch
Enforcement and Compliance Assurance Division │ U.S. Environmental Protection Agency Region 4
61 Forsyth Street, SW Atlanta, GA  30303 │Voice:  404-562-8499  │ Email:  francisrobinson.simone@epa.gov

CONFIDENTIALITY	NOTICE: This message is intended exclusively for the individual(s) or entity(s) to whom or to which it is
addressed. This communication may contain information that is proprietary, privileged, pre-decisional, con�idential or otherwise
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy, or
disseminate this message or any part of it. If you have received this message in error, please notify the sender immediately by e-
mail and delete all copies of the message.

8/8/24, 4:40 PM Mail - Hendrix, Corey (she/her/hers) - Outlook

https://outlook.office365.com/mail/id/AAQkAGNhN2Y5NWJhLTEwNDMtNDliMi1hZGZkLTRjNWM0NTYyZjQ5ZgAQAOt8P7kbnk3Cp2R1sr1YEDU%3D 1/1
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From: Polly Hansen
To: Redleaf-Durbin, Joan; Hendrix, Corey
Cc: Steve Ball
Subject: EPA Response from Bluestone
Date: Monday, August 9, 2021 5:43:18 PM

On behalf of Mr. Ball, please find attached our response to Bluestone Coke, LLC EPA IS
ALD000828848.

Should you have any questions or concerns, please contact our office at any time.

Thank you.

Polly Hansen
Paralegal
Bluestone Resources, Inc.
Office:  540-613-1460

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error, please advise by return email and
delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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From: Hendrix, Corey
To: Steve Ball
Cc: Polly Hansen; Redleaf-Durbin, Joan; York, Brooke
Subject: RE: EPA Response from Bluestone
Date: Tuesday, August 24, 2021 10:24:00 AM

Hello Mr. Ball,

EPA has not yet received an updated financial assurance submittal addressing the comments below. 
Please provide a complete financial assurance instrument to EPA by Friday, August 27. 

Thank you!
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Hendrix, Corey 
Sent: Wednesday, August 11, 2021 1:05 PM
To: Steve Ball <steve.ball@bluestone-coal.com>
Cc: Polly Hansen <polly.hansen@bluestone-coal.com>; Redleaf-Durbin, Joan <Redleaf-
Durbin.Joan@epa.gov>
Subject: RE: EPA Response from Bluestone

Dear Mr. Ball,

EPA has reviewed the information dated August 9, 2021 submitted by Bluestone Resources,
Inc. in support of use of the Financial Test and Corporate Guarantee for financial assurance
coverage related to the Bluestone Coke, LLC facility in Birmingham, AL.  In order to use the
Financial Test and Corporate Guarantee to meet the obligation for financial assurance related
to Resource Conservation and Recovery Act (RCRA) 3008(h) Administrative Order on
Consent (AOC) Docket No., RCRA-04-2016-4250, the following deficiencies and comments
need to be addressed.    

· Per AOC Attachment C: Financial Assurance, Paragraph 6 and 40 CFR § 265.143(e)(10),
a written guarantee must be provided with wording as specified in 264.151(h).

· Per AOC Attachment C: Financial Assurance, Paragraph 6 and 40 CFR § 265.143(e)(3)
(ii), a copy of the independent certified public accountant's report on examination of
the owner's or operator's financial statements for the latest completed fiscal year
must be provided.

· Per AOC Attachment C: Financial Assurance, Paragraph 6 and 40 CFR § 265.143(e)(3)
(iii), a special report from the owner's or operator's independent certified public
accountant to the owner or operator must be provided.

· Per AOC Attachment C: Financial Assurance, Paragraph 6,  provide a copy of Bluestone
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Resources, Inc. fiscal year 2020 audited financial statements.
· As communicated to Mr. Naff on March 2, 2021, Line 1 of Alternative I of the CFO

letter does not correctly add up all environmental costs as outlined in the AOC
Attachment C: Financial Assurance, Paragraph 7. Bluestone did include these costs in
Paragraph 1 of the CFO letter, but UIC costs were not added to Line 1 of Alternative I
of the CFO letter. In future submittals it is suggest that the language of Line 1 of
Alternative I of the CFO letter be changed from "Sum of current closure and post-
closure cost estimate" to "the sum of all environmental remediation obligations" to
better align with the AOC. In future submittals, Line 1 of Alternative I should include
all obligations under CERCLA, RCRA, UIC, TSCA and any other state or tribal
environmental obligation guaranteed by Bluestone Resources, Inc.

Original, signed and witnessed CFO Letter and a Corporate Guarantee are required to be sent
to the EPA office. An electronic copy should also be emailed to Hendrix.corey@epa.gov. Any
records that you intend to assert a CBI claim on, can be electronically submitted directly to
Hendrix.corey@epa.gov in a preferably single document/file pdf format, labeled as such. The
password should be sent in a separate email. The submittal received August 9, 2021 will be
handled as CBI as requested.   

Please let us know if you have any questions.

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Polly Hansen <polly.hansen@bluestone-coal.com> 
Sent: Monday, August 9, 2021 5:40 PM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>; Hendrix, Corey
<Hendrix.Corey@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>
Subject: EPA Response from Bluestone

On behalf of Mr. Ball, please find attached our response to Bluestone Coke, LLC EPA IS
ALD000828848.

Should you have any questions or concerns, please contact our office at any time.

Thank you.
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Polly Hansen
Paralegal
Bluestone Resources, Inc.
Office:  540-613-1460

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,
please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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     September 29, 2021 

ELECTRONIC MAIL 

Bluestone Resources, Inc. 
Attn: Steven Ball, Vice President and General Counsel 
3500 35th Avenue North  
Birmingham, Alabama  35207 
steve.ball@bluestone-coal.com  

Re:     Financial Assurance for Corrective Action, Bluestone Coke, LLC facility 
3500 35th Avenue, Birmingham, Alabama, EPA ID ALD000828848 
RCRA Section 3008(h) Administrative Order on Consent Docket No. 
RCRA-04-2016-4250 

Dear Mr. Ball: 

Pursuant to the Resource Conservation and Recovery Act (42 U.S.C. § 6901 et seq) (RCRA), RCRA’s 
implementing regulations (inter alia, 40 C.F.R. Part 265), and the RCRA Section 3008(h) 
Administrative Order on Consent, Docket No. RCRA-04-2016-4250 (the Order), Bluestone Coke, LLC 
(Bluestone Coke) is required to provide RCRA financial assurance for corrective action at its 3500 35th 
Avenue, Birmingham, Alabama facility (the Facility). As of March 22, 2021, Bluestone Resources, Inc. 
(Bluestone Resources) guarantees financial assurance obligations at the Facility utilizing a corporate 
guarentee. The United States Environmental Protection Agency finds that Bluestone Resources has 
failed to meet the requirements of the financial test found in 40 C.F.R. § 265.143(e) and therefore is 
unable to provide a corporate guarantee, as outlined in 40 C.F.R. § 265.143(e)(10) for the Facility. This 
finding is based on Bluestone Resources’ failure to provide the following:  

 A copy of the independent certified public accountant's report on examination of the 
owner's or operator's financial statements for the latest completed fiscal year pursuant to 
Attachment C: Financial Assurance, Paragraph 6 of the Order and 40 C.F.R. 
§ 265.143(e)(3)(ii).

 A special report from the owner's or operator's independent certified public accountant to 
the owner or operator pursuant to Attachment C: Financial Assurance, Paragraph 6 of the 
Order and 40 C.F.R. § 265.143(e)(3)(iii). 

 Fiscal year 2020 audited financial statements as requested by the EPA on August 11, 2021, 
pursuant to Attachment C: Financial Assurance, Paragraph 6, of the Order and 40 C.F.R. 
§ 265.143(e)(7).
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Based upon the EPA’s determination that Bluestone Resources has failed to meet the requirements of 
the financial test, Bluestone Resources shall immediately upon receipt of this letter, but not later than 30 
days after receipt of this letter, obtain alternative financial assurance through one or more of the 
approved financial assurance mechanisms identified in Subpart H of 40 C.F.R. Parts 264 and 265 unless 
Bluestone Coke has already done so. The financial value of the new third party mechanisms shall reflect 
current corrective action costs for solid waste management areas (SMA) 5 (Former Pig Iron Foundry) 
and SMA 4 (Former Chemical Plant) at the Facility.  

All financial assurance documents shall be mailed to: 

U.S. Environmental Protection Agency- Region 4 
RCRA Financial Assurance Specialist 

Attn: Corey Hendrix 
61 Forsyth Street SW 

Atlanta, Georgia 30303 

An electronic version of all hard copy financial assurance documents shall also be emailed to 
hendrix.corey@epa.gov. 

If you have any questions regarding this matter or need assistance, please contact Corey Hendrix, RCRA 
Financial Assurance Specialist, at 404-562-8738 or hendrix.corey@epa.gov, or Joan Redleaf Durbin, 
Associate Regional Counsel, at 404-562-9544. 

Sincerely, 

Cesar Zapata  
Director 
Land, Chemicals and Redevelopment Division 

cc: Brent Watson, ADEM 

CESAR 
ZAPATA

Digitally signed by 
CESAR ZAPATA 
Date: 2021.09.29 
11:28:49 -04'00'
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EPA ID ALD000828848

Hendrix, Corey <Hendrix.Corey@epa.gov>
Wed 9/29/2021 11:50 AM
To: Steve Ball <steve.ball@bluestone-coal.com> 
Cc: Polly Hansen <polly.hansen@bluestone-coal.com>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>; York, Brooke
<York.Brooke@epa.gov>; Hardegree, Wesley <Hardegree.Wes@epa.gov>; Zapata, Cesar <Zapata.Cesar@epa.gov>; Anderson, Meredith
<Anderson.Meredith@epa.gov>; McKeePerez, Nancy <McKeePerez.Nancy@epa.gov> 

1 attachments (278 KB)
2021 Bluestone Coke LLC Alternative Financial Assurance Request Letter.pdf;

Hello Mr. Ball,

Please see the a�ached le�er reques�ng alterna�ve financial assurance for correc�ve ac�on at the Bluestone Coke, LLC
facility in Birmingham, Alabama.  If you have any ques�ons regarding this ma�er, please feel free to reach out to Joan
Redleaf Durbin, Associate Regional Counsel, or myself. 

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protec�on Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Polly Hansen <polly.hansen@bluestone-coal.com>
Sent: Friday, August 27, 2021 4:59 PM
To: Hendrix, Corey <Hendrix.Corey@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>
Subject: EPA ID ALD000828848

On behalf of Mr. Ball, please find a�ached documents related to the above EPA ID number.  These documents have also
been sent via UPS.

Should you have any ques�ons or concerns, please do not hesitate to contact our office at any �me.

Thank you.

Polly Hansen
Paralegal
Bluestone Resources, Inc.
Office:  540-613-1460

8/8/24, 4:50 PM Mail - Hendrix, Corey (she/her/hers) - Outlook

https://outlook.office365.com/mail/id/AAQkAGNhN2Y5NWJhLTEwNDMtNDliMi1hZGZkLTRjNWM0NTYyZjQ5ZgAQAKKNonxcWkSRtVhAC8AcrC8%3D 1/2
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********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error, please advise by
return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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From: Redleaf-Durbin, Joan
To: Steve Ball
Cc: Polly Hansen; Hendrix, Corey; York, Brooke
Subject: RE: EPA ID ALD000828848
Date: Thursday, October 28, 2021 1:10:44 PM

Steve – thank you for getting back to me.

EPA’s September letter noted that Bluestone Resources has failed to meet the requirements of
the financial test found in 40 C.F.R. § 265.143(e) and therefore is unable to provide a
corporate guarantee, as outlined in 40 C.F.R. § 265.143(e)(10) for the Facility.

As a result of this determination, EPA required Bluestone Resources to immediately, but no
later than tomorrow, obtain alternative financial assurance through one or more of the
approved financial assurance mechanisms identified in Subpart H of 40 C.F.R. Parts 264 and
265.

Please get back to me today and let me know how Bluestone Resources plans to meet the
requirement to provide alternative financial assurance by tomorrow. I would be happy to
schedule a call if that would be easier.  Please provide me with your phone number.

Thanks
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or entities
outside of EPA or the U.S. Department of Justice without the knowledge of the sender.

From: Steve Ball <steve.ball@bluestone-coal.com> 
Sent: Thursday, October 28, 2021 12:28 PM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Cc: Polly Hansen <polly.hansen@bluestone-coal.com>
Subject: Re: EPA ID ALD000828848

Joan, 

The 2020 audit has not yet been completed.  I am requesting an update from our external auditors
as to an estimated completion date.  I will provide you an update as soon as I have it from the
auditors.  

Thanks and best regards, 
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Steve

On Thu, Oct 28, 2021 at 11:06 AM Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov> wrote:

Hi – could one of you please call me today and let me know the status of the Financial assurance
for Bluestone Coke

404-562-9544

Thx
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or
entities outside of EPA or the U.S. Department of Justice without the knowledge of the
sender.

From: Redleaf-Durbin, Joan 
Sent: Tuesday, October 26, 2021 11:33 AM
To: Steve Ball <steve.ball@bluestone-coal.com>
Cc: Polly Hansen <polly.hansen@bluestone-coal.com>
Subject: RE: EPA ID ALD000828848

Hi Steve – I am following up on this letter we sent you last month.  I left a message with Polly
today trying to reach you.  Please let me know whether Bluestone Resources plans on complying
with the EPA request for updated or alternative financial assurance for Bluestone Coke.

Thank you,
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or
entities outside of EPA or the U.S. Department of Justice without the knowledge of the
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sender.

From: Hendrix, Corey <Hendrix.Corey@epa.gov> 
Sent: Wednesday, September 29, 2021 11:50 AM
To: Steve Ball <steve.ball@bluestone-coal.com>
Cc: Polly Hansen <polly.hansen@bluestone-coal.com>; Redleaf-Durbin, Joan <Redleaf-
Durbin.Joan@epa.gov>; York, Brooke <York.Brooke@epa.gov>; Hardegree, Wesley
<Hardegree.Wes@epa.gov>; Zapata, Cesar <Zapata.Cesar@epa.gov>; Anderson, Meredith
<Anderson.Meredith@epa.gov>; McKeePerez, Nancy <McKeePerez.Nancy@epa.gov>
Subject: EPA ID ALD000828848

Hello Mr. Ball,

Please see the attached letter requesting alternative financial assurance for corrective action at
the Bluestone Coke, LLC facility in Birmingham, Alabama.  If you have any questions regarding this
matter, please feel free to reach out to Joan Redleaf Durbin, Associate Regional Counsel, or
myself. 

Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

From: Polly Hansen <polly.hansen@bluestone-coal.com> 
Sent: Friday, August 27, 2021 4:59 PM
To: Hendrix, Corey <Hendrix.Corey@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>
Subject: EPA ID ALD000828848

On behalf of Mr. Ball, please find attached documents related to the above EPA ID number.  These
documents have also been sent via UPS.

Should you have any questions or concerns, please do not hesitate to contact our office at any
time.

Thank you.

Polly Hansen
Paralegal
Bluestone Resources, Inc.
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Office:  540-613-1460

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,
please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,
please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

ATLANTA FEDERAL CENTER
61 FORSYTH STREET

ATLANTA, GEORGIA 30303-8960

ELECTRONIC MAIL
CONFIRMATION OF RECEIPT EMAIL REQUESTED

Mr. Ronald H. Hatfield, Jr. 
General Counsel-Litigation
Bluestone Coke, LLC
302 S. Jefferson Street
Roanoke, Virginia 24011
Ron.Hatfield@bluestone-coal.com

Re:     Notification of Accrual of Stipulated Penalties Related to Financial Assurance 
Bluestone Coke, LLC 
3500 35th Avenue, Birmingham, Alabama, EPA ID: ALD000828848
RCRA Section 3008(h) Administrative Order on Consent
Docket No.: RCRA-04-2016-4250

Dear Mr. Hatfield:

Pursuant to the Resource Conservation and Recovery Act (RCRA) Section 3008(h) Administrative 
Order on Consent, Docket No. RCRA-04-2016-4250 (Order), Bluestone Coke, LLC (Bluestone Coke or 
Respondent) is currently required to provide RCRA financial assurance for corrective action at its 3500 
35th Avenue, Birmingham, Alabama facility (the Facility) for solid waste management areas (SMA) 5 
(Former Pig Iron Foundry) and SMA 4 (Former Chemical Plant). On March 2, 2021, Bluestone 
Resources, Inc. (Bluestone Resources) guaranteed financial assurance obligations at the Facility utilizing 
a financial test and corporate guarantee. The financial test was based on Bluestone Resources’ 2019 
financial statements. This submittal provided adequate coverage for Bluestone Coke from March 2, 
2021 to March 31, 2021.

Pursuant to Attachment C: Financial Assurance, Condition 6. of the Order, using the financial test to 
secure a corporate guarantee requires annual re-submission of company financials each year within 90 
days of the end of its previous fiscal year, using the prior year’s financial statements. Bluestone 
Resources’ fiscal year ended December 31, 2020. Therefore, Bluestone Resources was required to 
provide the U.S. Environmental Protection Agency with an updated financial test based on its 2020 
financial statements before April 1, 2021, to provide the financial assurance for the period April 1, 2021 
to March 31, 2022. On June 28, 2021, the EPA notified Bluestone Coke that it has not been in 
compliance since April 1, 2021, with certain financial assurance requirements set forth in the Order. On 
September 29, 2021, the EPA notified Bluestone Resources that the financial test and corporate 
guarantee requirements had not been met and therefore, alternative financial assurance was required 
pursuant to Attachment C: Financial Assurance, Condition 8 on or before October 29, 2021. To date, the 
EPA has not received alternative financial assurance as required.  
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History of Financial Assurance 

SMA 5 
 On July 11, 2019 – The EPA issued a Final Approval of Corrective Measures Implementation 

Work Plans (including previously approved cost estimate) for SMA 5. Per the terms of the Order 
(Attachment C: Financial Assurance, Term 1.e.), Respondent shall provide the EPA with 
financial assurance coverage within 60 calendar days after the EPA’s written approval of the cost 
estimate for SMA 5 (on or before September 9, 2019).  

 September 5, 2019 - Bluestone Coke requested a 45-day extension to submit the Financial 
Assurance for SMA 5. The EPA granted an extension until October 31, 2019. 

 September 31, 2019 - Bluestone Mineral, Inc. submitted a certificate of insurance in relation to 
financial assurance coverage at SMA 5.   

 February 4, 2020 – The EPA informed Bluestone Coke that the submitted insurance policy is 
insufficient. The EPA's review showed that the policy does not conform to the regulations 
outlined in 40 C.F.R. § 264.143(e) and 40 C.F.R. § 264.145(e).  

SMA 4 

 December 18, 2019 – The EPA issued a Final Approval of Corrective Measures Implementation 
Work Plans (including cost estimate) for SMA 4 (Former Chemical Plant). Per the terms of the 
Order (Attachment C: Financial Assurance, Term 1.e.), Respondent shall provide the EPA with 
financial assurance coverage within 60 calendar days after the EPA’s written approval of the cost 
estimate for SMA 4 (on or before February 16, 2020). 

SMA 5 and SMA 4 

 February 12, 2020, April 3, 2020, and April 30, 2020 – The EPA reaffirmed the requests to 
Bluestone Coke for adequate financial assurance. 

 May 6, 2020 - Bluestone Coke informed the EPA that it has been working to provide financial 
assurance to the EPA, but the COVID-19 pandemic had a severe financial impact on the plant 
and therefore it is unable to afford acceptable financial assurance.  

 June 3, 2020 – The EPA sent Bluestone Coke a request for information pursuant to Section 3007 
of RCRA (Information Request Letter) to inquire further about Bluestone Coke’s attempts to 
obtain financial assurance and its financial status. A response was requested within 14-days (on 
or before June 17, 2020).  

 June 18, 2020 - Bluestone Coke partially replied to the Information Request Letter. The EPA 
granted Bluestone Coke a two-week extension to provide the remainder of the information 
requested (on or before July 3, 2020). Despite multiple communications between the EPA and 
Bluestone Coke on the need for a complete response to the Information Request Letter, no 
additional information was ever received by the EPA.    

 August 28, 2020 – The EPA sent Bluestone Coke an Opportunity to Show Cause why the EPA 
should not take formal enforcement action against Bluestone Coke.   

 October 29, 2020 - Bluestone Coke and Bluestone Resources participated in a Show Cause 
Meeting with the EPA to discuss issues related to financial assurance. 
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 March 2, 2021 - Bluestone Resources, on behalf of Bluestone Coke, submitted a Financial Test 
and Corporate Guarantee providing financial assurance coverage based on information from 
Bluestone Resources’ fiscal year 2019 company financials. This submittal provided sufficient 
financial assurance coverage for SMA 5 and SMA 4 until March 30, 2021.  

 March 2, 2021, April 1, 2021, April 26, 2021, and May 12, 2021 – The EPA informed Bluestone 
Resources that a new financial test and corporate guarantee submittal based on fiscal year 2020 
was due on or before March 30, 2021.   

 June 28, 2021 – The EPA sent a Notice of Violation documenting that since April 1, 2021, 
Bluestone Coke has failed to comply with the Order and with 40 C.F.R. § 264.143(f) by failing 
to submit annual financial reports and statements to the Regional Administrator, as required with 
use of the financial test and corporate guarentee for financial assurance coverage at SMA 5 and 
SMA 4.   

 August 9, 2021 - Bluestone Resources submitted a partial financial assurance submittal. 

 August 11, 2021 and August 24, 2021 – The EPA requested information from Bluestone 
Resources that was missing from the August 9, 2021 financial assurance submittal.   

 August 27, 2021 - Bluestone Resources responded to the EPA stating that it did not have the 
documents necessary to complete the financial assurance submission.   

 September 29, 2021 – The EPA sent Bluestone Resource a letter documenting the finding that 
Bluestone Resources has failed to meet the requirements of the financial test found in 40 C.F.R. 
§ 265.143(e) and therefore is unable to provide a corporate guarantee, as outlined in 40 C.F.R.
§ 265.143(e)(10) for the Facility. Bluestone Resources was given 30 days to provide alternative
financial assurance (on or before October 29, 2021).

 October 28, 2021 – The EPA again notified Bluestone Resources that it has failed to meet the 
requirements of the financial test found in 40 C.F.R. § 265.143(e) and therefore is unable to 
provide a corporate guarantee as outlined in 40 C.F.R. § 265.143(e)(10). As a result of this 
determination, the EPA required Bluestone Resources to immediately, but no later than October 
29, 2021, obtain alternative financial assurance through one or more of the approved financial 
assurance mechanisms identified in Subpart H of 40 C.F.R. Parts 264 and 265. 

Since October 28, 2021, no additional information or alternate financial assurance has been provided to 
the EPA by either Bluestone Coke or Bluestone Resources. Pursuant to Section XXVIII (Delay In 
Performance/Stipulated Penalties) of the Order, the EPA may seek stipulated penalties from Respondent 
for Respondent’s failure to comply with any term or condition of the Order. Stipulated penalties begin to 
accrue on the date Respondent fails to comply with any term or condition of the Order. Due to 
Respondent’s violation of Paragraph 34 of the Order, daily stipulated penalties began to accrue on April 
1, 2021, which is the day Respondent’s violation of the Order began. Stipulated penalties continue to 
accrue through the day of correction of the violation. As of March 1, 2022, stipulated penalties for 
Respondent’s failure to provide financial assurance have accrued to $1,306,000, and will continue to 
increase by $2000 each business day until Respondent comes into compliance with the financial 
assurance provisions of the Order.     
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Please contact Joan Redleaf Durbin, Senior Attorney, at (404) 562-9544 or redleaf-durbin.joan@epa.gov 
within 10 business days of the reciept of this letter to discuss how Bluestone Coke will come into 
compliance with the financial assurance requirements of the Order and RCRA regulations.   

Sincerely,  

Keriema S. Newman  
Deputy Director 
Enforcement and Compliance Assurance Division 

cc:  Mr. Steven Ball; Bluestone Resources, Inc. (steve.ball@bluestone-coal.com) 
       Mr. Don Wiggins; Bluestone Coke, LLC. (dwiggins@bluestonecoke.com)  
       Ms. Sonja Favors; ADEM (SMB@adem.alabama.gov) 

KERIEMA 
NEWMAN

Digitally signed by KERIEMA 
NEWMAN 
Date: 2022.03.24 11:54:16 -04'00'
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Bluestone Coke, LLC Notification of Accrual of Stipulated Penalties Related to Financial
Assurance

Francis Robinson, Simone <FrancisRobinson.Simone@epa.gov>
Thu 3/24/2022 12:02 PM
To: Ron.Hatfield@bluestone-coal.com <Ron.Hatfield@bluestone-coal.com> 
Cc: steve.ball@bluestone-coal.com <steve.ball@bluestone-coal.com>; dwiggins@bluestonecoke.com <dwiggins@bluestonecoke.com>; 
smb@adem.alabama.gov <smb@adem.alabama.gov>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>; Hendrix, Corey
<Hendrix.Corey@epa.gov>; Himes, Daryl <Himes.Daryl@epa.gov>; Chavez, Araceli <Chavez.Araceli@epa.gov> 

1 attachments (229 KB)
2022 March Bluestone Coke LLC SIP Notification Letter.pdf;

Dear Mr. Ha�ield:

Pursuant to the Resource Conserva�on and Recovery Act (RCRA) Sec�on 3008(h) Administra�ve Order on Consent,
Docket No. RCRA-04-2016-4250 (Order), Bluestone Coke, LLC (Bluestone Coke or Respondent) is currently required to
provide RCRA financial assurance for correc�ve ac�on at its 3500 35th Avenue, Birmingham, Alabama facility. Please
contact Joan Redleaf Durbin, Senior A�orney, at (404) 562-9544 or redleaf-durbin.joan@epa.gov within 10 business days
of the receipt of this le�er to discuss how Bluestone Coke will come into compliance with the financial assurance
requirements of the Order and RCRA regula�ons.

Sincerely,

Simone Francis Robinson │Staff Assistant │Chemical Safety and Land Enforcement Branch
Enforcement and Compliance Assurance Division │ U.S. Environmental Protection Agency Region 4
61 Forsyth Street, SW Atlanta, GA  30303 │Voice:  404-562-8499  │ Email:  francisrobinson.simone@epa.gov

CONFIDENTIALITY	NOTICE: This message is intended exclusively for the individual(s) or entity(s) to whom or to which it is
addressed. This communication may contain information that is proprietary, privileged, pre-decisional, con�idential or otherwise
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy, or
disseminate this message or any part of it. If you have received this message in error, please notify the sender immediately by e-
mail and delete all copies of the message.

8/8/24, 4:43 PM Mail - Hendrix, Corey (she/her/hers) - Outlook

https://outlook.office365.com/mail/id/AAQkAGNhN2Y5NWJhLTEwNDMtNDliMi1hZGZkLTRjNWM0NTYyZjQ5ZgAQAEQJbfeJAkROrwvGNTVtdDA%3D 1/1
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From: Redleaf-Durbin, Joan
To: Hendrix, Corey
Subject: FW: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative Consent Order
Date: Thursday, October 20, 2022 1:47:02 PM
Attachments: 2302_001.pdf

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or entities
outside of EPA or the U.S. Department of Justice without the knowledge of the sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Wednesday, October 19, 2022 11:04 AM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: Re: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative Consent Order

I will keep trying to get an answer for you. 

On Oct 19, 2022, at 9:42 AM, Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
wrote:


Thanks.  This is the last correspondence we received from Steve Ball.  We have received
nothing since this letter. 

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and
attorney-client communications and should not be released under FOIA or
discovery to individuals or entities outside of EPA or the U.S. Department of
Justice without the knowledge of the sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Wednesday, October 19, 2022 10:32 AM
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To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: Re: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative Consent Order

It looks like Steve Ball is the person that knows the financing.  They are still in the
middle of working out financing with Credit Suisse.  I am not sure where that stands. I
will push again today.  

On Oct 19, 2022, at 9:17 AM, Redleaf-Durbin, Joan <Redleaf-
Durbin.Joan@epa.gov> wrote:


Hi Rob – any updates?

Thanks
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged
information and attorney-client communications and should not be
released under FOIA or discovery to individuals or entities outside of
EPA or the U.S. Department of Justice without the knowledge of the
sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Wednesday, October 12, 2022 10:38 AM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative
Consent Order

Joan,
I am just touching base to let you know that I am still pushing for the
name of our financial person who has the necessary financial information
of the parent company.  I will keep pushing this and keep you informed. 
Rob

From: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov> 
Sent: Thursday, October 6, 2022 12:46 PM
To: Rob Fowler <rfowler@bluestone-coal.com>
Cc: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative
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Consent Order

Thanks
joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged
information and attorney-client communications and should not be
released under FOIA or discovery to individuals or entities outside of
EPA or the U.S. Department of Justice without the knowledge of the
sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Thursday, October 6, 2022 1:39 PM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Cc: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative
Consent Order

I am checking with them now and  will let you know. 

From: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov> 
Sent: Thursday, October 6, 2022 10:25 AM
To: Rob Fowler <rfowler@bluestone-coal.com>
Cc: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative
Consent Order

Thanks Rob.

I think it would be helpful for EPA to speak with your financial folks who
make these determinations.  By our logic, if Bluestone Resources will be
able to demonstrate in December that it has sufficient resources to
support the Corporate Guarantee, then it must have the resources
currently available to provide an alternate form of financial assurance as
required by the Order.

Please let me know some dates/times we could set up a call.

Thanks         CX39  page 3 of 13
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Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged
information and attorney-client communications and should not be
released under FOIA or discovery to individuals or entities outside of
EPA or the U.S. Department of Justice without the knowledge of the
sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Tuesday, October 4, 2022 1:49 PM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Cc: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative
Consent Order

Joan,
Unfortunately, I still do not have an answer for you.  I have forwarded
your concerns and request to our finance department and am waiting to
hear back.  I will continue to press them for an answer.  Thus far, the
answer is we cannot get a bond or insurance on this.  I will push for a
more rapid response to the audit.  I will keep you posted.  Rob

From: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov> 
Sent: Monday, October 3, 2022 1:32 PM
To: Rob Fowler <rfowler@bluestone-coal.com>
Cc: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative
Consent Order

Hi Rob – I realize I didn’t put a definitive date in my initial email. 

However, as it has been almost two weeks, please let me know where
Bluestone Resources is in its efforts to obtain alternate financial
assurance.

If Bluestone Resources has not already obtained alternate financial
assurance, please let me know what the timing is for that to happen.

Thank you
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Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged
information and attorney-client communications and should not be
released under FOIA or discovery to individuals or entities outside of
EPA or the U.S. Department of Justice without the knowledge of the
sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Tuesday, September 20, 2022 4:04 PM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Cc: Hendrix, Corey <Hendrix.Corey@epa.gov>
Subject: Re: Bluestone Coke, LLC/RCRA Section 3008(h) Administrative
Consent Order

Joan, Thank you for your email.   I am forwarding to our financial folks and
letting them know EPA’s position.  I will let you know anything as soon as I
do.  Rob

On Sep 20, 2022, at 2:38 PM, Redleaf-Durbin, Joan <Redleaf-
Durbin.Joan@epa.gov> wrote:


Hi Rob – EPA has discussed the continued violation of the
financial assurance provisions of Bluestone Coke’s 3008h
Order.

Bluestone Resources’ inability to provide updated audited
financials does not demonstrate that Bluestone Resources
has no money and cannot comply with the requirement to
obtain alternative financial assurance now.  Bluestone
Resources isn’t complying with Term 7 of the Corporate
Guarantee which requires Bluestone Resources to establish
alternative financial assurance within 30 days after being
notified by EPA.  This notification occurred on September 29,
2021.

EPA does not have any tangible information from Bluestone
Resources to justify flexibility on the Financial Assurance
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terms of the Order.  Bluestone Resources has not
demonstrated in any way that it cannot obtain a bond or
Letter of Credit.  Rather, if Bluestone Resources is planning
to continue to use the Corporate Guarantee, it should have
sufficient tangible net worth and net working capital to
secure another instrument, or to open a trust fund for $4+
million to cover the Corrective Action costs - that is the point
of the Corporate Guarantee. 

Bluestone Resources’ 2018 and 2019 financials demonstrate
that it has ample cash on hand to pay for financial assurance.
Granted a lot has happen since 2019, but EPA has no new
financials to evaluate Bluestone Resources’ ability to pay or
otherwise justify leniency. The language of the Corporate
Guarantee states that the Guarantor will establish
alternative financial assurance 30 days after being notified
by EPA of an determination that the Guarantor no longer
meets the financial test criteria.

The idea that Bluestone Resources’ financials will
demonstrate in December that it has at least $10 million in
tangible net worth, does not support the argument that it
cannot obtain another form of FA now as required by the
Order and the Corporate Guarantee.

Please have Bluestone Resources provide an alternative
form of financial assurance immediately to comply with its
obligations under the Order.

Thanks
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain
privileged information and attorney-client
communications and should not be released under FOIA
or discovery to individuals or entities outside of EPA or
the U.S. Department of Justice without the knowledge of
the sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
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Sent: Wednesday, August 24, 2022 12:53 PM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h)
Administrative Consent Order

Joan,
I apologize for just getting back to you.  I have been working
out of state.  I am available Friday late afternoon and
Monday and Tuesday of next week. 

From: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Sent: Monday, August 22, 2022 3:04 PM
To: Rob Fowler <rfowler@bluestone-coal.com>
Subject: RE: Bluestone Coke, LLC/RCRA Section 3008(h)
Administrative Consent Order

Hi Rob – I would like to discuss the status of the financial
assurance with you and the requirements for the parent
guarantee that haven’t been met.  I will ask our financial
assurance specialist, Corey Hendrix, to join us.

Can you please provide me with some dates/times that work
for you this week?

Thanks much
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain
privileged information and attorney-client
communications and should not be released under FOIA
or discovery to individuals or entities outside of EPA or
the U.S. Department of Justice without the knowledge of
the sender.

From: Redleaf-Durbin, Joan 
Sent: Wednesday, August 17, 2022 1:26 PM
To: Rob Fowler <rfowler@bluestone-coal.com>
Subject: Re: Bluestone Coke, LLC/RCRA Section 3008(h)
Administrative Consent Order
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Hi. There are requirements that have to be met when
providing a parent guarantee. I am also out this week so
speaking next week is fine. Thanks
Joan

Sent from my iPhone

On Aug 17, 2022, at 12:30 PM, Rob Fowler
<rfowler@bluestone-coal.com> wrote:


Joan,
I apologize for this taking over a week. 
However, our General Counsel that you
previously spoke with has been (and still is) out
with COVID.  He indicated that you had
requested an audit for 2021 for Bluestone
Coke.  Unfortunately, he indicated that due to
the Greensill bankruptcy, it has not possible to
complete that audit.  He indicated that he
provided financial assurance through a parent
guarantee.  Is that correct?  If so, why is that
not sufficient?  Just so you know, I will be out
of the office until next Monday, sending my
daughter away on a 10-month mission trip
around the world.  Let’s plan to talk early next
week if that works for you.  Rob

From: Redleaf-Durbin, Joan <Redleaf-
Durbin.Joan@epa.gov> 
Sent: Monday, August 8, 2022 10:17 AM
To: Rob Fowler <rfowler@bluestone-
coal.com>; Redleaf-Durbin, Joan <Redleaf-
Durbin.Joan@epa.gov>
Subject: RE: Bluestone Coke, LLC/RCRA Section
3008(h) Administrative Consent Order

Hi Rob – thank you for this update. 
Unfortunately I didn’t receive a voice mail – so I
am sorry I didn’t respond / contact you back.

I will share this and be back in touch shortly.

Are you the appropriate person / counsel for
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me to communicate with?  I have had a
number of names/contacts recently.

Thanks
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may
contain privileged information and attorney-
client communications and should not be
released under FOIA or discovery to
individuals or entities outside of EPA or the
U.S. Department of Justice without the
knowledge of the sender.

From: Rob Fowler <rfowler@bluestone-
coal.com> 
Sent: Monday, August 8, 2022 11:11 AM
To: Redleaf-Durbin, Joan <Redleaf-
Durbin.Joan@epa.gov>
Subject: Bluestone Coke, LLC/RCRA Section
3008(h) Administrative Consent Order

Dear Ms. Redleaf Durbin,
I contacted you via voice message last week
regarding the above referenced consent order. 
Bluestone has paid for the second phase of the
CMI underground injection pilot study.  Due to
manpower shortages and scheduling with the
contractor that will conduct the study, it will
likely be September/October timeframe to
complete the study.  We are waiting on
Regenisis to complete the study.  I don’t know
if you are aware; however, Bluestone Coke shut
down its ovens in October 2021.  I am available
to discuss this whenever you are available. 
Thanks. Rob

Robert P. Fowler
Executive Vice President &
General Counsel for Environmental Affairs
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302 S. Jefferson Street
Roanoke, VA 24011
Telephone (205)613-6756

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,
please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************

********  CONFIDENTIALITY NOTICE
AND WARNINGS  *********

This email may contain information that is private
and confidential.  If you receive this email in error,
please advise by return email and delete
immediately without reading, copying or
forwarding to others. 

**********************************************
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********  CONFIDENTIALITY NOTICE
AND WARNINGS  *********

This email may contain information that is private
and confidential.  If you receive this email in error,
please advise by return email and delete
immediately without reading, copying or
forwarding to others. 

**********************************************
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********  CONFIDENTIALITY NOTICE AND
WARNINGS  *********

This email may contain information that is private and
confidential.  If you receive this email in error, please advise by
return email and delete immediately without reading, copying or
forwarding to others. 

***********************************************************
******
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*********

This email may contain information that is private and confidential.  If you
receive this email in error, please advise by return email and delete
immediately without reading, copying or forwarding to others. 
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********  CONFIDENTIALITY NOTICE AND WARNINGS 
*********

This email may contain information that is private and confidential.  If you
receive this email in error, please advise by return email and delete
immediately without reading, copying or forwarding to others. 

*****************************************************************

********  CONFIDENTIALITY NOTICE AND WARNINGS 
*********

This email may contain information that is private and confidential.  If you
receive this email in error, please advise by return email and delete
immediately without reading, copying or forwarding to others. 
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*********

This email may contain information that is private and confidential.  If you
receive this email in error, please advise by return email and delete
immediately without reading, copying or forwarding to others. 

*****************************************************************

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email
in error, please advise by return email and delete immediately without reading, copying or
forwarding to others. 

*****************************************************************
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From: Chavez, Araceli
To: steve.ball@bluestone-coal.com
Cc: Ron.Hatfield@bluestone-coal.com; rfowler@bluestone-coal.com; dwiggins@bluestonecoke.com;

smb@adem.alabama.gov; Redleaf-Durbin, Joan (she/her/hers); Himes, Daryl; Hendrix, Corey
Subject: Final Request for Alternative Financial Assurance Bluestone Coke, LLC, 3500 35th Avenue, Birmingham, Alabama
Date: Tuesday, February 7, 2023 2:12:15 PM
Attachments: 2023 January Bluestone Coke LLC Financial Assurance Demand Letter.pdf

2022 March Bluestone Coke LLC SIP Notification Letter.pdf

Dear Stephen W. Ball:

Pursuant to the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§ 6901 et seq., RCRA’s
implementing regulations (inter alia, 40 C.F.R. Part 265), and the RCRA Section 3008(h)
Administrative Order on Consent, Docket No. RCRA-04-2016-4250 (the Order), Bluestone Coke, LLC
(Bluestone Coke) is required to provide RCRA financial assurance for corrective action at its facility
located at 3500 35th Avenue, Birmingham, Alabama (the Facility). Please contact Joan Redleaf
Durbin, Senior Attorney, at 404-562-9544 or via email at redleaf-durbin.joan@epa.gov within seven
(7) business days of the receipt of this letter to discuss how Bluestone Coke and Bluestone Resources
will come into compliance with the financial assurance requirements of the Order and RCRA
regulations.

Thank you,

Araceli B. Chavez, Chief
RCRA Enforcement Section
Chemical Safety and Land Enforcement Branch
Enforcement and Compliance Assurance Division
USEPA-Region 4
61 Forsyth Street
Atlanta, GA 30303
404-562-9790
chavez.araceli@epa.gov

'CONFIDENTIALITY NOTICE'

This message is intended exclusively for the individual(s) or entity(s) to which it is addressed.  This
communication may contain information that is proprietary, privileged, or confidential or otherwise
legally exempt from disclosure.  If you are not the named addressee, you are not authorized to read,
print, retain, copy, or disseminate this message or any part of it.  If you have received this message
in error, please notify the sender immediately by email or delete all copies of this message.
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ELECTRONIC MAIL 
CONFIRMATION OF EMAIL RECEIPT REQUESTED 
 
Stephen W. Ball  
Executive Vice President and General Counsel 
Bluestone Coke, LLC 
Bluestone Resources, Inc.  
302 S. Jefferson Street 
Roanoke, Virginia  24011 
steve.ball@bluestone-coal.com 
 
 Re:     Final Request for Alternative Financial Assurance  
  Bluestone Coke, LLC, 3500 35th Avenue, Birmingham, Alabama 
  EPA ID#: ALD000828848 
              RCRA Section 3008(h) Administrative Order on Consent  
  Docket No. RCRA-04-2016-4250 


 
Dear Stephen W. Ball: 
 
Pursuant to the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§ 6901 et seq., RCRA’s 
implementing regulations (inter alia, 40 C.F.R. Part 265), and the RCRA Section 3008(h) 
Administrative Order on Consent, Docket No. RCRA-04-2016-4250 (the Order), Bluestone Coke, LLC 
(Bluestone Coke) is required to provide RCRA financial assurance for corrective action at its facility 
located at 3500 35th Avenue, Birmingham, Alabama (the Facility). As of March 22, 2021, Bluestone 
Resources, Inc. (Bluestone Resources) provided financial assurance for the Facility through a corporate 
guarantee, which was valid through March 31, 2021. On September 29, 2021, the U.S. Environmental 
Protection Agency notified Bluestone Resources that the financial test and corporate guarantee 
requirements had not been met and therefore, alternative financial assurance was required pursuant to 
the terms of the Order (see Attachment C: Financial Assurance, Condition 8) on or before October 29, 
2021. Bluestone Resources has been unable to meet the requirements of the financial test found in 40 
C.F.R. § 265.143(e) since March 31, 2021, and therefore has been unable to provide a corporate 
guarantee, as outlined in 40 C.F.R. § 265.143(e)(10) for the Facility. Pursuant to Attachment C: 
Financial Assurance, Condition 8 of the Order, alternative financial assurance is still required by either 
Bluestone Coke or Bluestone Resources.   
 
As outlined in the EPA’s March 24, 2022, letter (attached), the EPA has notified Bluestone Resources 
and Bluestone Coke of their noncompliance multiple times. On April 7, 2022, Bluestone Resources 
informed the EPA that due to the Greensill Capital (UK) Ltd. bankruptcy, Bluestone Resources had not 
been able to complete its annual audit and had no access to the working capital necessary to obtain 







alternative financial assurance given that Greensill Capital (UK) Ltd. was Bluestone Resource’s primary 
lender and source of credit. To date, however, Bluestone Resources and Bluestone Coke have provided 
no documentation to support this claim. On January 6, 2023, Bluestone Resources anticipated 
completion of its annual audit by March 31, 2023, covering both Bluestone Coke and Bluestone 
Resources. However, even if this audit is completed by March 31, 2023, this will be over two years 
since Bluestone Coke’s financial assurance was found to be insufficient and completion of the audit, 
even if the numbers indicate that Bluestone Resources will pass the financial test, will still not fulfill the 
financial assurance requirement of the Order. Until a sufficient financial assurance mechanism is put in 
place, Bluestone Coke remains out of compliance with its financial assurance requirement.  
 
Please contact Joan Redleaf Durbin, Senior Attorney, at 404-562-9544 or via email at redleaf-
durbin.joan@epa.gov within seven (7) business days of the receipt of this letter to discuss how 
Bluestone Coke and Bluestone Resources will come into compliance with the financial assurance 
requirements of the Order and RCRA regulations.   
 
If Bluestone Coke and Bluestone Resources have not come into compliance within fourteen (14) days of 
contacting Joan Redleaf-Durbin, the EPA may determine that a formal enforcement action is appropriate and 
may seek civil penalties pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a). 
 
        


Sincerely,  
  
 
 


Keriema S. Newman  
Deputy Director 
Enforcement and Compliance Assurance Division 
 


 
Attachment 
 
cc:  Ronald H. Hatfield, Jr., General Counsel-Litigation 


Bluestone Resources, Inc., Ron.Hatfield@bluestone-coal.com   
 


Robert P. Fowler, Executive Vice President & General Counsel for Environmental Affairs 
Bluestone Resources, Inc., rfowler@bluestone-coal.com 
 
Don Wiggins, Manager of Technical Services 
Bluestone Coke, LLC., dwiggins@bluestonecoke.com  
 
Sonja Favors, Land Division 
Alabama Department of Environmental Management, SMB@adem.alabama.gov  


 
 
 





				2023-02-07T08:29:52-0500

		KERIEMA NEWMAN












 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


REGION 4 


ATLANTA FEDERAL CENTER 


61 FORSYTH STREET 


ATLANTA, GEORGIA 30303-8960  


 


 


ELECTRONIC MAIL 


CONFIRMATION OF RECEIPT EMAIL REQUESTED 


 


Mr. Ronald H. Hatfield, Jr.  


General Counsel-Litigation 


Bluestone Coke, LLC 


302 S. Jefferson Street 


Roanoke, Virginia  24011 


Ron.Hatfield@bluestone-coal.com  


 


 Re:     Notification of Accrual of Stipulated Penalties Related to Financial Assurance  


  Bluestone Coke, LLC  


  3500 35th Avenue, Birmingham, Alabama, EPA ID: ALD000828848 


              RCRA Section 3008(h) Administrative Order on Consent 


  Docket No.: RCRA-04-2016-4250 


 


Dear Mr. Hatfield: 


 


Pursuant to the Resource Conservation and Recovery Act (RCRA) Section 3008(h) Administrative 


Order on Consent, Docket No. RCRA-04-2016-4250 (Order), Bluestone Coke, LLC (Bluestone Coke or 


Respondent) is currently required to provide RCRA financial assurance for corrective action at its 3500 


35th Avenue, Birmingham, Alabama facility (the Facility) for solid waste management areas (SMA) 5 


(Former Pig Iron Foundry) and SMA 4 (Former Chemical Plant). On March 2, 2021, Bluestone 


Resources, Inc. (Bluestone Resources) guaranteed financial assurance obligations at the Facility utilizing 


a financial test and corporate guarantee. The financial test was based on Bluestone Resources’ 2019 


financial statements. This submittal provided adequate coverage for Bluestone Coke from March 2, 


2021 to March 31, 2021.  


 


Pursuant to Attachment C: Financial Assurance, Condition 6. of the Order, using the financial test to 


secure a corporate guarantee requires annual re-submission of company financials each year within 90 


days of the end of its previous fiscal year, using the prior year’s financial statements. Bluestone 


Resources’ fiscal year ended December 31, 2020. Therefore, Bluestone Resources was required to 


provide the U.S. Environmental Protection Agency with an updated financial test based on its 2020 


financial statements before April 1, 2021, to provide the financial assurance for the period April 1, 2021 


to March 31, 2022. On June 28, 2021, the EPA notified Bluestone Coke that it has not been in 


compliance since April 1, 2021, with certain financial assurance requirements set forth in the Order. On 


September 29, 2021, the EPA notified Bluestone Resources that the financial test and corporate 


guarantee requirements had not been met and therefore, alternative financial assurance was required 


pursuant to Attachment C: Financial Assurance, Condition 8 on or before October 29, 2021. To date, the 


EPA has not received alternative financial assurance as required.   


 


 







 


History of Financial Assurance  


 


SMA 5 


• On July 11, 2019 – The EPA issued a Final Approval of Corrective Measures Implementation 


Work Plans (including previously approved cost estimate) for SMA 5. Per the terms of the Order 


(Attachment C: Financial Assurance, Term 1.e.), Respondent shall provide the EPA with 


financial assurance coverage within 60 calendar days after the EPA’s written approval of the cost 


estimate for SMA 5 (on or before September 9, 2019).  


• September 5, 2019 - Bluestone Coke requested a 45-day extension to submit the Financial 


Assurance for SMA 5. The EPA granted an extension until October 31, 2019. 


• September 31, 2019 - Bluestone Mineral, Inc. submitted a certificate of insurance in relation to 


financial assurance coverage at SMA 5.    


• February 4, 2020 – The EPA informed Bluestone Coke that the submitted insurance policy is 


insufficient. The EPA's review showed that the policy does not conform to the regulations 


outlined in 40 C.F.R. § 264.143(e) and 40 C.F.R. § 264.145(e).  


SMA 4 


 


• December 18, 2019 – The EPA issued a Final Approval of Corrective Measures Implementation 


Work Plans (including cost estimate) for SMA 4 (Former Chemical Plant). Per the terms of the 


Order (Attachment C: Financial Assurance, Term 1.e.), Respondent shall provide the EPA with 


financial assurance coverage within 60 calendar days after the EPA’s written approval of the cost 


estimate for SMA 4 (on or before February 16, 2020). 


SMA 5 and SMA 4 


 


• February 12, 2020, April 3, 2020, and April 30, 2020 – The EPA reaffirmed the requests to 


Bluestone Coke for adequate financial assurance.   


• May 6, 2020 - Bluestone Coke informed the EPA that it has been working to provide financial 


assurance to the EPA, but the COVID-19 pandemic had a severe financial impact on the plant 


and therefore it is unable to afford acceptable financial assurance.  


• June 3, 2020 – The EPA sent Bluestone Coke a request for information pursuant to Section 3007 


of RCRA (Information Request Letter) to inquire further about Bluestone Coke’s attempts to 


obtain financial assurance and its financial status. A response was requested within 14-days (on 


or before June 17, 2020).  


• June 18, 2020 - Bluestone Coke partially replied to the Information Request Letter. The EPA 


granted Bluestone Coke a two-week extension to provide the remainder of the information 


requested (on or before July 3, 2020). Despite multiple communications between the EPA and 


Bluestone Coke on the need for a complete response to the Information Request Letter, no 


additional information was ever received by the EPA.    


• August 28, 2020 – The EPA sent Bluestone Coke an Opportunity to Show Cause why the EPA 


should not take formal enforcement action against Bluestone Coke.   


• October 29, 2020 - Bluestone Coke and Bluestone Resources participated in a Show Cause 


Meeting with the EPA to discuss issues related to financial assurance. 
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• March 2, 2021 - Bluestone Resources, on behalf of Bluestone Coke, submitted a Financial Test 


and Corporate Guarantee providing financial assurance coverage based on information from 


Bluestone Resources’ fiscal year 2019 company financials. This submittal provided sufficient 


financial assurance coverage for SMA 5 and SMA 4 until March 30, 2021.  


• March 2, 2021, April 1, 2021, April 26, 2021, and May 12, 2021 – The EPA informed Bluestone 


Resources that a new financial test and corporate guarantee submittal based on fiscal year 2020 


was due on or before March 30, 2021.   


• June 28, 2021 – The EPA sent a Notice of Violation documenting that since April 1, 2021, 


Bluestone Coke has failed to comply with the Order and with 40 C.F.R. § 264.143(f) by failing 


to submit annual financial reports and statements to the Regional Administrator, as required with 


use of the financial test and corporate guarentee for financial assurance coverage at SMA 5 and 


SMA 4.   


• August 9, 2021 - Bluestone Resources submitted a partial financial assurance submittal. 


• August 11, 2021 and August 24, 2021 – The EPA requested information from Bluestone 


Resources that was missing from the August 9, 2021 financial assurance submittal.   


• August 27, 2021 - Bluestone Resources responded to the EPA stating that it did not have the 


documents necessary to complete the financial assurance submission.   


• September 29, 2021 – The EPA sent Bluestone Resource a letter documenting the finding that 


Bluestone Resources has failed to meet the requirements of the financial test found in 40 C.F.R. 


§ 265.143(e) and therefore is unable to provide a corporate guarantee, as outlined in 40 C.F.R.    


§ 265.143(e)(10) for the Facility. Bluestone Resources was given 30 days to provide alternative 


financial assurance (on or before October 29, 2021).  


• October 28, 2021 – The EPA again notified Bluestone Resources that it has failed to meet the 


requirements of the financial test found in 40 C.F.R. § 265.143(e) and therefore is unable to 


provide a corporate guarantee as outlined in 40 C.F.R. § 265.143(e)(10). As a result of this 


determination, the EPA required Bluestone Resources to immediately, but no later than October 


29, 2021, obtain alternative financial assurance through one or more of the approved financial 


assurance mechanisms identified in Subpart H of 40 C.F.R. Parts 264 and 265. 


 


Since October 28, 2021, no additional information or alternate financial assurance has been provided to 


the EPA by either Bluestone Coke or Bluestone Resources. Pursuant to Section XXVIII (Delay In 


Performance/Stipulated Penalties) of the Order, the EPA may seek stipulated penalties from Respondent 


for Respondent’s failure to comply with any term or condition of the Order. Stipulated penalties begin to 


accrue on the date Respondent fails to comply with any term or condition of the Order. Due to 


Respondent’s violation of Paragraph 34 of the Order, daily stipulated penalties began to accrue on April 


1, 2021, which is the day Respondent’s violation of the Order began. Stipulated penalties continue to 


accrue through the day of correction of the violation. As of March 1, 2022, stipulated penalties for 


Respondent’s failure to provide financial assurance have accrued to $1,306,000, and will continue to 


increase by $2000 each business day until Respondent comes into compliance with the financial 


assurance provisions of the Order.     
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Please contact Joan Redleaf Durbin, Senior Attorney, at (404) 562-9544 or redleaf-durbin.joan@epa.gov 


within 10 business days of the reciept of this letter to discuss how Bluestone Coke will come into 


compliance with the financial assurance requirements of the Order and RCRA regulations.   


        


Sincerely,  


  


 


 


Keriema S. Newman  


Deputy Director 


Enforcement and Compliance Assurance Division 


 


cc:  Mr. Steven Ball; Bluestone Resources, Inc. (steve.ball@bluestone-coal.com)  


       Mr. Don Wiggins; Bluestone Coke, LLC. (dwiggins@bluestonecoke.com)  


       Ms. Sonja Favors; ADEM (SMB@adem.alabama.gov) 


 


 


 


 





				2022-03-24T11:54:16-0400

		KERIEMA NEWMAN











Exhibit CX41 



ELECTRONIC MAIL 
CONFIRMATION OF EMAIL RECEIPT REQUESTED 

Stephen W. Ball  
Executive Vice President and General Counsel 
Bluestone Coke, LLC 
Bluestone Resources, Inc.  
302 S. Jefferson Street 
Roanoke, Virginia  24011 
steve.ball@bluestone-coal.com 

Re:     Final Request for Alternative Financial Assurance 
Bluestone Coke, LLC, 3500 35th Avenue, Birmingham, Alabama 
EPA ID#: ALD000828848 
RCRA Section 3008(h) Administrative Order on Consent  
Docket No. RCRA-04-2016-4250 

Dear Stephen W. Ball: 

Pursuant to the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§ 6901 et seq., RCRA’s 
implementing regulations (inter alia, 40 C.F.R. Part 265), and the RCRA Section 3008(h) 
Administrative Order on Consent, Docket No. RCRA-04-2016-4250 (the Order), Bluestone Coke, LLC 
(Bluestone Coke) is required to provide RCRA financial assurance for corrective action at its facility 
located at 3500 35th Avenue, Birmingham, Alabama (the Facility). As of March 22, 2021, Bluestone 
Resources, Inc. (Bluestone Resources) provided financial assurance for the Facility through a corporate 
guarantee, which was valid through March 31, 2021. On September 29, 2021, the U.S. Environmental 
Protection Agency notified Bluestone Resources that the financial test and corporate guarantee 
requirements had not been met and therefore, alternative financial assurance was required pursuant to 
the terms of the Order (see Attachment C: Financial Assurance, Condition 8) on or before October 29, 
2021. Bluestone Resources has been unable to meet the requirements of the financial test found in 40 
C.F.R. § 265.143(e) since March 31, 2021, and therefore has been unable to provide a corporate
guarantee, as outlined in 40 C.F.R. § 265.143(e)(10) for the Facility. Pursuant to Attachment C:
Financial Assurance, Condition 8 of the Order, alternative financial assurance is still required by either
Bluestone Coke or Bluestone Resources.

As outlined in the EPA’s March 24, 2022, letter (attached), the EPA has notified Bluestone Resources 
and Bluestone Coke of their noncompliance multiple times. On April 7, 2022, Bluestone Resources 
informed the EPA that due to the Greensill Capital (UK) Ltd. bankruptcy, Bluestone Resources had not 
been able to complete its annual audit and had no access to the working capital necessary to obtain 
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alternative financial assurance given that Greensill Capital (UK) Ltd. was Bluestone Resource’s primary 
lender and source of credit. To date, however, Bluestone Resources and Bluestone Coke have provided 
no documentation to support this claim. On January 6, 2023, Bluestone Resources anticipated 
completion of its annual audit by March 31, 2023, covering both Bluestone Coke and Bluestone 
Resources. However, even if this audit is completed by March 31, 2023, this will be over two years 
since Bluestone Coke’s financial assurance was found to be insufficient and completion of the audit, 
even if the numbers indicate that Bluestone Resources will pass the financial test, will still not fulfill the 
financial assurance requirement of the Order. Until a sufficient financial assurance mechanism is put in 
place, Bluestone Coke remains out of compliance with its financial assurance requirement.  

Please contact Joan Redleaf Durbin, Senior Attorney, at 404-562-9544 or via email at redleaf-
durbin.joan@epa.gov within seven (7) business days of the receipt of this letter to discuss how 
Bluestone Coke and Bluestone Resources will come into compliance with the financial assurance 
requirements of the Order and RCRA regulations.   

If Bluestone Coke and Bluestone Resources have not come into compliance within fourteen (14) days of 
contacting Joan Redleaf-Durbin, the EPA may determine that a formal enforcement action is appropriate and 
may seek civil penalties pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a). 

Sincerely,  

Keriema S. Newman  
Deputy Director 
Enforcement and Compliance Assurance Division 

Attachment 

cc:  Ronald H. Hatfield, Jr., General Counsel-Litigation 
Bluestone Resources, Inc., Ron.Hatfield@bluestone-coal.com   

Robert P. Fowler, Executive Vice President & General Counsel for Environmental Affairs 
Bluestone Resources, Inc., rfowler@bluestone-coal.com 

Don Wiggins, Manager of Technical Services 
Bluestone Coke, LLC., dwiggins@bluestonecoke.com  

Sonja Favors, Land Division 
Alabama Department of Environmental Management, SMB@adem.alabama.gov  

KERIEMA NEWMAN
Digitally signed by KERIEMA 
NEWMAN 
Date: 2023.02.07 08:29:52 -05'00'
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Exhibit CX42 



From: Redleaf-Durbin, Joan (she/her/hers)
To: Hendrix, Corey (she/her/hers)
Subject: FW: Final Request for Alternative Financial Assurance Bluestone Coke, LLC, 3500 35th Avenue, Birmingham,

Alabama
Date: Monday, August 19, 2024 7:53:08 AM

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or entities
outside of EPA or the U.S. Department of Justice without the knowledge of the sender.

From: Steve Ball <steve.ball@bluestone-coal.com> 
Sent: Monday, February 20, 2023 10:48 AM
To: Redleaf-Durbin, Joan (she/her/hers) <Redleaf-Durbin.Joan@epa.gov>
Cc: Rob Fowler <rfowler@bluestone-coal.com>
Subject: Re: Final Request for Alternative Financial Assurance Bluestone Coke, LLC, 3500 35th
Avenue, Birmingham, Alabama

Joan, 

Yes, I am in receipt of the February 7th letter.  As  previously communicated we are continuing to
work on the financial audit for Bluestone Resources, Inc. and will provide it as soon as it is complete. 
In the January 6th, 2023 letter from Hess Stewart and Campbell, CPAs, they indicate the anticipated
completion date is March 31, 2023 which we expect will be met. 

Regards, 

Steve

Stephen W. Ball
Executive Vice President & General Counsel
302 S. Jefferson Street
Roanoke, VA 24011

On Fri, Feb 17, 2023 at 2:18 PM Redleaf-Durbin, Joan (she/her/hers) <Redleaf-
Durbin.Joan@epa.gov> wrote:

Hi Steve – please confirm receipt of EPA’s letter on February 7.

Thx
Joan
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Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or
entities outside of EPA or the U.S. Department of Justice without the knowledge of the
sender.

From: Redleaf-Durbin, Joan (she/her/hers) 
Sent: Thursday, February 16, 2023 9:04 AM
To: Steve Ball <steve.ball@bluestone-coal.com>
Subject: FW: Final Request for Alternative Financial Assurance Bluestone Coke, LLC, 3500 35th
Avenue, Birmingham, Alabama

Hi Steve – I want to confirm you received this – please let me know

Thanks
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or
entities outside of EPA or the U.S. Department of Justice without the knowledge of the
sender.

From: Chavez, Araceli <Chavez.Araceli@epa.gov> 
Sent: Tuesday, February 7, 2023 2:12 PM
To: steve.ball@bluestone-coal.com
Cc: Ron.Hatfield@bluestone-coal.com; rfowler@bluestone-coal.com;
dwiggins@bluestonecoke.com; smb@adem.alabama.gov; Redleaf-Durbin, Joan (she/her/hers)
<Redleaf-Durbin.Joan@epa.gov>; Himes, Daryl <Himes.Daryl@epa.gov>; Hendrix, Corey
<Hendrix.Corey@epa.gov>
Subject: Final Request for Alternative Financial Assurance Bluestone Coke, LLC, 3500 35th Avenue,
Birmingham, Alabama

Dear Stephen W. Ball:
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Pursuant to the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§ 6901 et seq.,
RCRA’s implementing regulations (inter alia, 40 C.F.R. Part 265), and the RCRA Section 3008(h)
Administrative Order on Consent, Docket No. RCRA-04-2016-4250 (the Order), Bluestone Coke,
LLC (Bluestone Coke) is required to provide RCRA financial assurance for corrective action at its
facility located at 3500 35th Avenue, Birmingham, Alabama (the Facility). Please contact Joan
Redleaf Durbin, Senior Attorney, at 404-562-9544 or via email at redleaf-durbin.joan@epa.gov
within seven (7) business days of the receipt of this letter to discuss how Bluestone Coke and
Bluestone Resources will come into compliance with the financial assurance requirements of the
Order and RCRA regulations. 

Thank you,

Araceli B. Chavez, Chief
RCRA Enforcement Section
Chemical Safety and Land Enforcement Branch
Enforcement and Compliance Assurance Division
USEPA-Region 4
61 Forsyth Street
Atlanta, GA 30303
404-562-9790
chavez.araceli@epa.gov

'CONFIDENTIALITY NOTICE'

This message is intended exclusively for the individual(s) or entity(s) to which it is addressed.  This
communication may contain information that is proprietary, privileged, or confidential or
otherwise legally exempt from disclosure.  If you are not the named addressee, you are not
authorized to read, print, retain, copy, or disseminate this message or any part of it.  If you have
received this message in error, please notify the sender immediately by email or delete all copies
of this message.

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,

       CX 42  page 3 of 4

mailto:redleaf-durbin.joan@epa.gov
mailto:chavez.araceli@epa.gov


please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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Exhibit CX43 



May 26, 2023 

VIA ELECTRONIC MAIL 
Redleaf-Durbin.Joan@epa.gov 

Joan Redleaf-Durbin, Senior Attorney 
RCRA/FIFRA/TSCA Law Office 
US EPA, Region 4 
61 Forsyth St., SW 
10th Floor 
Atlanta, GA  30303 

SUBJ: Bluestone Coke, LLC, Birmingham, EPA ID ALD000828848 
SMA-4 and SMA-5 Financial Assurance Mechanism 
Confidential Business Information provided to evaluate viability of corporate 
guarantee under C.F.R. § 264.143(f) (10) and 40 C.F.R. § 265.143(e) (10) 

*CONFIDENTIAL BUSINESS INFORMATION UNDER 40 C.F.R. § 2.201 ET. SEQ.*

Dear Ms. Redleaf-Durbin: 

Bluestone Resources, Inc. (“BRI’) provides under this cover letter the 2022 Independent 
Auditor’s Report to establish its financial ability to act as a Corporate Guarantor for the financial 
assurance required of Bluestone Coke, LLC, for SMA-4 and SMA-5.  

 Pursuant to Section 3007(b) of RCRA, 42 U.S.C. Section 6927(b), Sections 104(e)(7)(E) 
and (F) of CERCLA, 42 U.S.C. Sections 9604(e)(7)(E) and (F), and 40 C.F.R. Section 2.203(b), 
BRI hereby asserts a confidentiality claim to cover every document submitted herein marked 
“Company Confidential”. Bluestone considers this information to contain either proprietary or 
business confidential information which collectively shall remain confidential and limited to the 
purpose of EPA's request to evaluate Bluestone's ability to secure financial assurance as required 
by the subject Administrative Order.  

Thank you in advance for your attention to this matter. Should you have any questions, please do 
not hesitate to contact me. 

Very truly yours, 

Stephen W. Ball 
Executive Vice President & 
General Counsel 
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BLUESTONE RESOURCES, INC. AND SUBSIDIARIES 

CONSOLIDATED FINANCIAL STATEMENTS 
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Exhibit CX44 



From: Redleaf-Durbin, Joan (she/her/hers)
To: Hendrix, Corey
Subject: FW: Audit Proposal-year end 2022/Company Confidential Information
Date: Tuesday, May 30, 2023 1:14:45 PM
Attachments: 2022_BRI_Audit_w_Cover_Letter.pdf

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or entities
outside of EPA or the U.S. Department of Justice without the knowledge of the sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Friday, May 26, 2023 7:02 PM
To: Redleaf-Durbin, Joan (she/her/hers) <Redleaf-Durbin.Joan@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>
Subject: RE: Audit Proposal-year end 2022/Company Confidential Information

Joan,
I sincerely appreciate you patience on this matter.  Attached is a transmittal letter and Bluestone
Resources, Inc’s Independent Auditor’s Report for year ending December 31, 2022.       

Pursuant to Section 3007(b) of RCRA, 42 U.S.C. Section 6927(b), Sections 104(e)(7)(E) and (F) of
CERCLA, 42 U.S.C. Sections 9604(e)(7)(E) and (F), and 40 C.F.R. Section 2.203(b), BRI hereby asserts
a confidentiality claim to cover every document submitted herein marked “Company
Confidential”. Bluestone considers this information to contain either proprietary or business
confidential information which collectively shall remain confidential and limited to the purpose
of EPA's request to evaluate Bluestone's ability to secure financial assurance as required by the
subject Administrative Order.

Please let me know if you need anything further.  Rob

From: Redleaf-Durbin, Joan (she/her/hers) <Redleaf-Durbin.Joan@epa.gov> 
Sent: Friday, May 26, 2023 10:50 AM
To: Rob Fowler <rfowler@bluestone-coal.com>
Subject: RE: Audit Proposal-year end 2022

HI Rob.  Any updates you want to share given that it is the end of May?

Thx CX44  page 1 of 2
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May 26, 2023 


VIA ELECTRONIC MAIL 
Redleaf-Durbin.Joan@epa.gov 


Joan Redleaf-Durbin, Senior Attorney 
RCRA/FIFRA/TSCA Law Office 
US EPA, Region 4 
61 Forsyth St., SW 
10th Floor 
Atlanta, GA  30303 


SUBJ: Bluestone Coke, LLC, Birmingham, EPA ID ALD000828848 
SMA-4 and SMA-5 Financial Assurance Mechanism 
Confidential Business Information provided to evaluate viability of corporate 
guarantee under C.F.R. § 264.143(f) (10) and 40 C.F.R. § 265.143(e) (10) 


*CONFIDENTIAL BUSINESS INFORMATION UNDER 40 C.F.R. § 2.201 ET. SEQ.*


Dear Ms. Redleaf-Durbin: 


Bluestone Resources, Inc. (“BRI’) provides under this cover letter the 2022 Independent 
Auditor’s Report to establish its financial ability to act as a Corporate Guarantor for the financial 
assurance required of Bluestone Coke, LLC, for SMA-4 and SMA-5.  


 Pursuant to Section 3007(b) of RCRA, 42 U.S.C. Section 6927(b), Sections 104(e)(7)(E) 
and (F) of CERCLA, 42 U.S.C. Sections 9604(e)(7)(E) and (F), and 40 C.F.R. Section 2.203(b), 
BRI hereby asserts a confidentiality claim to cover every document submitted herein marked 
“Company Confidential”. Bluestone considers this information to contain either proprietary or 
business confidential information which collectively shall remain confidential and limited to the 
purpose of EPA's request to evaluate Bluestone's ability to secure financial assurance as required 
by the subject Administrative Order.  


Thank you in advance for your attention to this matter. Should you have any questions, please do 
not hesitate to contact me. 


Very truly yours, 


Stephen W. Ball 
Executive Vice President & 
General Counsel 
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HESS, STEWART & CAMPBELL, PLLC 
940 Fourth Ave. 
Huntington, WV 25701 
P: (304) 523-6464 
F: (304) 523-4395 


CERTIFIED PUBLIC ACCOUNTANTS


122 East Main Street 
Beckley, West Virginia 25801 


915 Jefferson Street N.
Lewisburg, WV 24901


P: (304) 255-1978
F: (304) 255-1971


   


P: (304) 255-1978     F: (304) 255-1971


MEMBERS 


AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 


INDEPENDENT AUDITOR’S REPORT 


To the Board of Directors and Stockholders 
Bluestone Resources, Inc. and Subsidiaries 


Qualified Opinion 


We have audited the accompanying consolidated financial statements of Bluestone Resources, Inc. and 
Subsidiaries, which comprise the consolidated balance sheet as of December 31, 2022, and the related 
consolidated statement of income and comprehensive income, changes in stockholders’ equity, and cash 
flows for the year then ended, and the related notes to the consolidated financial statements. 


In our opinion, except for the possible effects of the matters described in the Basis for Qualified Opinion 
section of our report, the consolidated financial statements referred to above present fairly, in all material 
respects, the financial position of Bluestone Resources, Inc. and Subsidiaries  as of December 31, 2022, 
and the results of operations and its cash flows for the year then ended in accordance with accounting 
principles generally accepted in the United States of America.  


Basis for Qualified Opinion 


We were unable to perform any audit procedures relating to the postretirement healthcare benefits because 
we were unable to obtain sufficient appropriate audit evidence about the valuation of the obligation by other 
auditing procedures. 


Bluestone Resources, Inc. and Subsidiaries reports its investments in Blackstone Energy, LTD and 
Bluestone Coke, LLC, wholly owned subsidiaries, on the cost method of accounting.  In our opinion, 
accounting principles generally accepted in the United States of America require that all majority-owned 
subsidiaries be accounted for as consolidated subsidiaries.  These entities were spun off on May 1, 2022, 
and the results of operations for the four months ended April 30, 2022 are not included in these consolidated 
financial statements.  It was not practicable to determine the effect of that departure on the consolidated 
financial statements. In our opinion, accounting principles generally accepted in the United States of 
America require that all majority-owned subsidiaries be accounted for as consolidated subsidiaries.  It was 
not practicable to determine the effect of that departure on the consolidated financial statements. 


We conducted our audit in accordance with auditing standards generally accepted in the United States of 
America. Our responsibilities under those standards are further described in the Auditor’s Responsibilities 
for the Audit of the Financial Statements section of our report. We are required to be independent of 
Bluestone Resources, Inc. and Subsidiaries and to meet our other ethical responsibilities in accordance with 
the relevant ethical requirements relating to our audit. We believe that the audit evidence we have obtained 
is sufficient and appropriate to provide a basis for our qualified audit opinion. 


Responsibilities of Management for the Financial Statements 


Management is responsible for the preparation and fair presentation of the consolidated financial statements 
in accordance with accounting principles generally accepted in the United States of America, and for the 
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design, implementation, and maintenance of internal control relevant to the preparation and fair presentation 
of consolidated financial statements that are free from material misstatement, whether due to fraud or error. 


In preparing the consolidated financial statements, management is required to evaluate whether there are 
conditions or events, considered in the aggregate, that raise substantial doubt about Bluestone Resources, 
Inc. and Subsidiaries’ ability to continue as a going concern within one year after the date that the 
consolidated financial statements are available to be issued. 


Auditor’s Responsibilities for the Audit of the Financial Statements 


Our objectives are to obtain reasonable assurance about whether the consolidated financial statements as a 
whole are free from material misstatement, whether due to fraud or error, and to issue an auditor’s report 
that includes our opinion. Reasonable assurance is a high level of assurance but is not absolute assurance 
and therefore is not a guarantee that an audit conducted in accordance with generally accepted auditing 
standards will always detect a material misstatement when it exists. The risk of not detecting a material 
misstatement resulting from fraud is higher than for one resulting from error, as fraud may involve 
collusion, forgery, intentional omissions, misrepresentations, or the override of internal control. 
Misstatements are considered material if there is a substantial likelihood that, individually or in the 
aggregate, they would influence the judgment made by a reasonable user based on the consolidated financial 
statements. 


In performing an audit in accordance with generally accepted auditing standards, we: 


 Exercise professional judgment and maintain professional skepticism throughout the audit.


 Identify and assess the risks of material misstatement of the consolidated financial statements,
whether due to fraud or error, and design and perform audit procedures responsive to those risks.
Such procedures include examining, on a test basis, evidence regarding the amounts and disclosures
in the financial statements.


 Obtain an understanding of internal control relevant to the audit in order to design audit procedures
that are appropriate in the circumstances, but not for the purpose of expressing an opinion on the
effectiveness of Bluestone Resources, Inc. and Subsidiaries internal control. Accordingly, no such
opinion is expressed.


 Evaluate the appropriateness of accounting policies used and the reasonableness of significant
accounting estimates made by management, as well as evaluate the overall presentation of the
financial statements.


 Conclude whether, in our judgment, there are conditions or events, considered in the aggregate,
that raise substantial doubt about Bluestone Resources, Inc. and Subsidiaries ability to continue as
a going concern for a reasonable period of time.


We are required to communicate with those charged with governance regarding, among other matters, the 
planned scope and timing of the audit, significant audit findings, and certain internal control related matters 
that we identified during the audit. 


Beckley, West Virginia 
May 4, 2023 
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ASSETS


2022
CURRENT ASSETS


Cash and cash equivalents 145,483$            
Accounts receivable 3,876,171
Inventories 28,944,866
Prepaid expenses, deposits and other 2,374,755           


Total Current Assets 35,341,275         


PROPERTY AND EQUIPMENT
Land 10,250,000         
Plants and equipment 221,940,096       
Mineral rights 1,415,351,616


1,647,541,712    
Less depreciation, depletion and amortization (51,829,981)        


1,595,711,731    


INVESTMENTS AND OTHER ASSETS
Deposits for bonding and other purposes 4,869,498           
Advance mining royalties - long term 14,287,163         
Accounts receivable - affiliates 545,197,605       
Mine development costs, less accumulated amortization 4,448,247           
Other assets 11,074,617         


579,877,130       


2,210,930,136$  


December 31, 2022
CONSOLIDATED BALANCE SHEETS


BLUESTONE RESOURCES, INC. AND SUBSIDIARIES


The accompanying notes are an integral part of these consolidated financial statements.
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LIABILITIES AND STOCKHOLDERS’ EQUITY


2022
CURRENT LIABILITIES


Current portion of long-term debt 50,494,766$       
Accounts payable 4,502,139           
Accrued expenses 9,475,611           


Total Current Liabilities 64,472,516         


LONG-TERM LIABILITIES
Long-term debt, less current portion 746,631,501       
Asset retirement obligation, less current portion 8,624,029           
Pension obligation 53,283,796         
Royalties payable 104,252,795       
Deferred tax liability 112,800,000       
Other long-term liabilities 11,942,832         


1,037,534,953    
COMMITMENTS AND CONTINGENCIES 


STOCKHOLDERS' EQUITY
Common stock Class A ($0.01 par value, 1,800 shares authorized 
and issued at December 31, 2022) 18                       
Additional paid-in-capital 9,000,000           
Retained earnings 1,118,448,023    
Accumulated other comprehensive income (18,525,374)        


Total Stockholders' Equity 1,108,922,667    


2,210,930,136$  


December 31, 2022
CONSOLIDATED BALANCE SHEETS


BLUESTONE RESOURCES, INC. AND SUBSIDIARIES


The accompanying notes are an integral part of these consolidated financial statements.
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2022


REVENUE AND OTHER INCOME
  Coal sales 68,236,487$      
  Impairment loss on property and equipment (340,750)           
  Other, net 3,406,850          


71,302,587        


COSTS AND EXPENSES
Cost of sales 56,366,826
Salaries, wages and employee benefits 25,235               
Depreciation, depletion and amortization 10,955,413        
General and administrative expenses 8,745,985          
Interest expense 7,073,240          


83,166,699        


          Net loss before income taxes (11,864,112)      


INCOME TAX (EXPENSE) BENEFIT 6,500,000          


          Net loss (5,364,112)        


OTHER COMPREHENSIVE INCOME
Net actuarial loss in plan assets and benefit obligation -                        


-                        


          Total comprehensive loss (5,364,112)$      


BLUESTONE RESOURCES, INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF INCOME AND COMPREHENSIVE INCOME


For the Year Ended December 31, 2022


The accompanying notes are an integral part of these consolidated financial statements.
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Accumulated


Other Total


Common Additional Retained Comprehensive Stockholders'


Stock Paid-In-Capital Earnings Income (loss) Equity


Balance, January 1, 2021 18$                 8,000,000$     1,208,436,661$  (18,525,374)$   1,197,911,305$   


Prior period adjustment -                      -                      (31,458,827)        -                       (31,458,827)         


Equity of entities spun-off -                      -                      (53,165,699)        -                       (53,165,699)         


Shareholder equity contribution -                      1,000,000       -                          -                       1,000,000            


Comprehensive income (loss):
  Net loss -                      -                      (5,364,112)          -                       (5,364,112)           
  Net actuarial loss in plan assets
     and benefit obligation -                      -                      -                          -                       -                           


(5,364,112)           


Balance, December 31, 2022 18$                 9,000,000$     1,118,448,023$  (18,525,374)$   1,108,922,667$   


BLUESTONE RESOURCES, INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF CHANGES IN STOCKHOLDERS' EQUITY


For the Year Ended December 31, 2022


The accompanying notes are an integral part of these consolidated financial statements.
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2022


CASH FLOWS FROM OPERATING ACTIVITIES:
Net loss (5,364,112)$      
Adjustments to reconcile net income to net cash provided


(used) by operating activities:
Depreciation, depletion and amortization 10,955,413       
Amortization of debt issuance costs 1,614,917         
Deferred income tax benefit (6,500,000)        
Impairment loss on equipment 340,750            
Increase in accounts receivable (3,299,229)        
Increase in inventories (6,916,045)        
Decrease in prepaid expenses, deposits, and other assets 7,446,239         
Increase in accounts payable, accrued expenses, and other liabilities 1,999,767         
     Net Cash Provided By Operating Activities 277,700            


CASH FLOWS FROM INVESTING ACTIVITIES:
Purchase of property and equipment (766,486)          
Payment for permits, easements and development, and other 1,429,097         


        Net Cash Provided By Investing Activities 662,611            


CASH FLOWS FROM FINANCING ACTIVITIES:
Loans and notes to affiliates - net 23,947,453       
Capital contribution by stockholder 1,000,000         
Principal payments on corporate debt (25,981,140)      


     Net Cash Used By Financing Activities (1,033,687)        


Net decrease in cash and cash equivalents (93,376)            
Cash and cash equivalents, Beginning of Year 238,859            


           Cash and Cash Equivalents, End of Year 145,483$          


SUPPLEMENTAL DISCLOSURE OF CASH FLOW INFORMATION:
Interest paid (1,555,637)$      


SUPPLEMENTAL DISCLOSURE OF NON-CASH ACTIVITIES:
Paycheck Protection Plan loan forgiven 349,648$          


BLUESTONE RESOURCES, INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF CASH FLOWS


For the Year Ended December 31, 2022


The accompanying notes are an integral part of these consolidated financial statements.
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 NOTES TO CONSOLIDATED FINANCIAL STATEMENTS 
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NOTE 1 - NATURE OF OPERATIONS AND SIGNIFICANT ACCOUNTING POLICIES 
 
Date of Management’s Review:  Management has evaluated subsequent events through May 4, 2023, the 
date which the financial statements were available to be issued. 
 
Nature of Operations:  Bluestone Resources, Inc., a Delaware corporation (the “Company”) and 
Subsidiaries (collectively with the Company referred to herein as “Companies”), consists of a collection of 
family owned companies established over 50 years ago and whose origins date to 1971.  The operations of 
the Companies consist of mining, producing, processing and selling metallurgical and thermal coal that is of 
the highest quality coal found anywhere in the world.  The Companies’ mines are located in West Virginia 
and coal is marketed to both domestic and foreign customers.  The Companies include the following 
operating groups: 
 


Group and Function  Companies Included 
   
Management Company provides overall 
management services. 


 Bluestone Resources, Inc., Bluestone Industries, 
Inc., Bluestone Mineral, Inc. (fka Mechel 
Bluestone, Inc.) 


   
Coal Group, consisting of operations 
associated with extraction, preparation and 
sales of coal products as noted above.  
Some support functions associated with 
the business line are included. 
 
 
 
 


 Bluestone Equipment Management, Inc., Gilbert 
Mine, Inc., Dynamic Energy, Inc., Bluestone 
Coal Corporation, Bluestone Oil Corporation, 
Double-Bonus Coal Company, Energy Plus, Inc., 
James River Construction Company, Keystone 
Services Industries, Inc., National Resources, 
Inc., Landgraff Realty Company, Inc., Second 
Sterling Corp., JCJ Coal Group, LLC, James C 
Justice Companies, LLC, Bluestone Coal Sales 
Corporation, Justice Energy Company, Inc., 
Justice High Wall Mining, Inc., M & P Services, 
Inc., Nufac Mining Company, Inc., Pay Car 
Mining, Inc., Frontier Coal Company, Mine 
Support Services, Inc., Ranger Fuel Coal 
Corporation. 


   
 
Principles of Consolidation: The financial statements include Bluestone Resources, Inc. and its wholly 
owned subsidiaries and are consolidated herein.  All significant intercompany accounts and transactions 
existing among the parties have been eliminated. 
 
The Company is owned and controlled by the Justice Family, a family that has owned directly, or indirectly, 
other equity interests which are not included in these financial statements.  Those equity interests include, 
but are not limited to, resort properties, agriculture, and other mining operations.  
 
Cash and Cash Equivalents:  The Companies consider all highly liquid investments purchased with an 
original maturity of three months or less to be cash equivalents.  Restricted deposits, generally certificates of 
deposit and other investments held for reclamation requirements are classified as current if their contractual 
maturity is within the current year or management expects to take steps releasing the restriction. 
 
Accounts and Notes Receivable:  Accounts and notes receivable are stated at the amount management 
expects to collect from outstanding balances, and such balances are unsecured and do not bear interest.  
Accounts and notes receivable are considered past due when they exceed their contractual terms.  Based on 
management's assessment of the credit history of the customers with outstanding balances and current 
relationships with them, it has concluded that any allowance for doubtful amounts would be immaterial.   
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NOTE 1 - NATURE OF OPERATIONS AND SIGNIFICANT ACCOUNTING POLICIES 
(continued) 
 
Concentrations of Credit Risk: Financial instruments, which potentially subject the Company to 
significant concentrations of credit risk, consist principally of cash, cash equivalents, and trade accounts 
receivable.  The Companies’ bank deposits occasionally exceed federally insured limits, but management 
has assessed the risk of any such losses that could result as minimal.  Concentration of credit risk with 
respect to trade accounts receivables is not related to any geographic concentration, but is related to the fact 
that substantially all coal customers are in the global steel and domestic utility industries. 
 
Revenue Recognition:  Revenue is recognized on coal sales when title passes to the customer, in 
accordance with terms of the sales agreement, which generally occurs when coal is loaded into transport 
carriers for shipment to the customer.   
 
Inventories: Inventories of coal are stated at the lower of cost or net realizable value.  The cost of coal 
inventories are determined using the average cost method.  Cost for all other inventories is determined on a 
first-in, first-out method.  In those cases in which inventories are derived from market values, the Company 
determines net realizable values by deducting selling costs and normal profits from market prices. 
  
Advanced Mining Royalties: Lease rights to coal reserves are often acquired in exchange for royalty 
payments. Advanced mining royalties are advance payments made to lessors under terms of mineral lease 
agreements that are recoupable against future production royalties. These advanced payments are deferred 
and charged to operations as the coal reserves are mined. The company regularly reviews recoverability of 
advanced mining royalties and adjusts as necessary using the specific identification method. Advanced 
royalty balances are generally charged to current operations when they are no longer recoupable.  
 
Property and Equipment: Property and equipment are carried at cost.  For financial reporting purposes, 
depreciation is calculated primarily on the straight-line method over the estimated useful lives of the assets 
which range from 3 years to 50 years, less estimated salvage values.  For tax purposes, depreciation is 
calculated using straight-line and declining balance methods over accelerated useful lives in conformity with 
the modified accelerated cost recovery system and other tax accepted methods. 
 
Mineral properties owned are stated at cost or fair value at acquisition and consists of coal in place, timber 
reserves, and oil and gas reserves.  Cost depletion is determined by the units-of-production method over total 
estimated recoverable tons as determined by the Company’s engineer. The estimated recoverable reserves 
have been determined by a third party engineering company familiar with United States coal operations as of 
the acquisition date of February 12, 2015, and by a separate third party engineering company for reserves 
specifically acquired in 2017, 2018, 2019, and 2021.  Coal exploration costs are expensed as incurred.  
Unamortized costs for leased minerals and mine development are evaluated annually to determine if they are 
recoverable under current and future mining plans.  If it is anticipated the costs will not be recovered during 
normal mining operations, these amounts are charged to current operations. 
 
Long-Lived Assets: Long-lived assets are reviewed for impairment whenever events or changes in 
circumstances indicate the related carrying amount may not be recoverable. Under generally accepted 
accounting principles (GAAP), an impairment loss is recognized when estimated cash flows from the asset 
group or group of assets may not be recoverable. There were no significant impairments at December 31, 
2022. 
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NOTE 1 - NATURE OF OPERATIONS AND SIGNIFICANT ACCOUNTING POLICIES 
(continued) 
 
Fair  Value of Financial Instruments: The carrying amounts of financial instruments, including cash and 
cash equivalents, receivables, other assets, accounts payable, and accrued expenses approximate fair value 
due to the short maturity of these instruments.  The Company accounts for business combinations under the 
acquisition method of accounting.  The total cost of acquisition is allocated to the underlying identifiable net 
tangible and intangible assets based on their respective estimated fair values.  Determining the fair value of 
assets acquired and liabilities assumed require management’s judgement, the utilization of independent 
valuation experts and often involves the use of significant estimates and assumptions with respect to the 
timing and amounts of future cash inflows and outflows, discount rates, market prices and asset lives, among 
other items.  A combination of income, markets and cost approaches are used for the valuation where 
appropriate, depending on the assets or liabilities being valued.  The valuation inputs in these models and 
analyses give consideration to market participant assumptions. 
 
Accrued Reclamation Costs and Asset Retirement Obligations: Reclamation of areas disturbed by 
mining operations must be performed by the Company in accordance with approved reclamation plans and 
in compliance with State and Federal laws.  For areas disturbed, a significant amount of the reclamation will 
take place in the future, concurrent with mining operations.  All mines are bonded for reclamation and mine 
plans are approved by the states in which they operate.  In addition, State agencies monitor compliance with 
the mine plans, including reclamation.  
 
Asset retirement obligations are recorded using the accounting treatment prescribed by the Asset Retirement 
and Environmental Obligations Topic of the FASB Accounting Standards Codification.  This topic requires 
the fair value of asset retirement obligations be recognized in the period in which it is incurred if a 
reasonable estimate of fair value can be made.  The present value of projected cash flows is capitalized as 
part of the carrying amount of the long-lived asset.  Depreciation of the capitalized asset retirement cost is 
generally determined on a units-of-production basis.  Accretion of the asset retirement obligation is 
recognized over time and generally will escalate over the life of the producing asset.  As reclamation work is 
performed or liabilities are otherwise settled, the recorded amount of the liability is reduced.  Company 
engineers and management periodically review the adequacy of these amounts to determine if revisions are 
necessary. 
 
Related Party Transactions: In the course of business operations, the Companies have numerous 
transactions with entities that are commonly controlled by the stockholders of the Companies. Transactions 
with those entities are described in Note 12 to these Statements.   
 
Income Taxes:  Deferred income taxes are determined by applying statutory tax rates in effect at the date of 
the balance sheet to differences between the book and tax basis of assets and liabilities.  A valuation 
allowance, if any, is established if it is more likely than not that the related tax benefits will not be realized. 
In determining the appropriate valuation allowance, projected realization of tax benefits is considered based 
on the timing of the turnaround of the temporary difference. 
 
The company evaluates tax positions utilized in reporting its taxable income on tax returns to determine if 
such positions will more likely than not be allowed by taxing authorities.  Benefits resulting from such 
positions are limited in recognition to those that are greater than 50% likely of being realized.  Benefits not 
recognized, if any, are accrued along with estimated amounts of penalties and interest thereon.  Interest 
related to unrecognized tax benefits is recorded in “Interest expense” and penalties are recorded in “General 
and administrative expenses.”  Refer to Note 9 for further details on income taxes. 
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NOTE 1 - NATURE OF OPERATIONS AND SIGNIFICANT ACCOUNTING POLICIES 
(continued) 
 
Use of Estimates: Preparation of financial statements in conformity with GAAP requires management to 
make estimates and assumptions that affect the reported amounts of assets and liabilities, disclosure of 
contingent assets and liabilities at the date of the financial statements, and the reported amounts of revenues 
and expenses during the reporting period.  Actual results could differ from those estimates as additional 
information becomes known. 
 
Advertising Costs:  The Company expenses advertising costs as incurred.  For the year ended December 31, 
2022 advertising costs incurred were $13,811. 
 
Other Accounting Policies: Certain accounting policies related to the Companies’ employee benefit plans 
are included in Note 10. 
 
Reclassifications:  Certain reclassifications have been made to prior year’s financial statements to place 
them on a basis comparable with the current year. 
 
 
NOTE 2 - ACCOUNTS RECEIVABLE 
 
The major components of accounts receivable at December 31 are as follows: 
 2022    
    Coal shipments and transportation  $ 3,818,902   
    Other receivables 57,269   


 $ 3,876,171   
 
 
NOTE 3 - INVENTORIES 
 
Inventories are valued at the lower of cost or net realizable value and are comprised of the following at 
December 31: 
 2022   


    Coal $ 26,148,701  
    Materials, supplies and other for mining operations 2,796,165  


 $ 28,944,866  
 
As of December 31, 2022 the Company has 187,403 clean tons on hand valued at an average cost of 
$139.53.  
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NOTE 4 - PROPERTY AND EQUIPMENT 
 
The major components of property and equipment follows: 
 2022   
    Real estate: 
      Real estate-coal mineral reserves and rights $ 1,298,809,323
      Real estate-timber and oil and gas reserves and rights 116,542,293
      Real estate-administrative and other 10,250,000
    1,425,601,616
    Plants and equipment: 
      Plants and equipment 219,426,779
      Administrative and other 2,513,317
 221,940,096
 1,647,541,712
       
    Less accumulated depreciation and depletion (51,829,981)  


 $ 1,595,711,731
 
Total depreciation, depletion, and amortization costs for property and equipment were $10,275,759 for 
December 31, 2022. 
 
During March 2021, the Company acquired reserves referred to as the Ettenger Property which is contiguous 
to Natural Resource Partners and Pardee Land lease at Coal Mountain containing high quality High Vol A 
Coal.  This acquisition included approximately 1.2 million tons in coal mineral reserves.  This acquisition is 
described in more detail in Note 18. 
 
 
NOTE 5 – MINE DEVELOPMENT, LEASE ACQUISTION AND OTHER MINING RELATED 
COSTS 
 
Total mine development costs and the related accumulated amortization at December 31 are as follows: 
 
    Accumulated  
  Cost  Amortization Net 
 
      Mine development costs, roads, and power lines $ 4,578,193 $ 129,946 $ 4,448,247


 
Total amortization of mine development cost was $65,950 for 2022. 
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NOTE 6 – ACCRUED EXPENSES 
 
The Company has the following accrued expenses at December 31: 
 
 2022   
    Accrued payroll, related costs, and withheld amounts $ 2,275,366
    Accrued taxes and licenses 2,810,074
    Accrued property taxes 1,522,159
    Accrued interest 328,877
    Other accrued expenses 2,539,135
 $ 9,475,611
 
 
NOTE 7 - CORPORATE DEBT 
 
Corporate debt includes installment and demand agreements generally secured by assets of the Companies 
and additionally secured by inter-company and/or personal guarantees.  The terms and conditions of this 
indebtedness vary considerably and are summarized below by general classification determined by the 
nature of the predominant securing assets or the purpose of the obligation. 
 
Long-term Debt: 


Summary of Obligations 


 Primary 
Range of 


Rates  


Range of 
Repayment 


Dates  2022   


Obligations payable to finance 
companies or vendors primarily 
secured by equipment payable 
monthly as of December 31, 2022 at 
$93,245 including interest. 


 


0.00 – 
5.25%  2025 $ 3,688,204   


Obligations payable to banks 
secured by equipment payable 
monthly as of December 31, 2022 at 
$639,017 including interest. 


 


0.00 - 
6.95%  2023-2024  12,268,988   


Obligations to Credit-Suisse Asset 
Management/Greensill Capital UK 
Ltd secured by certain coal 
receivables and coal reserves. 


 


1.00%  2023-2024  830,000,000   


    Total Obligations       845,957,192   
         
    Unamortized debt issuance costs      (48,830,925)   
         
    Current Portion      (50,494,766)   


    Long-term debt     $ 746,631,501   
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NOTE 7 - CORPORATE DEBT (continued) 
 
Certain tangible assets are subject to one or more security agreements related to the various obligations. 
Scheduled maturities of long-term debt for the years ended December 31 follows: 
 


Year Amount 


2023 $ 50,494,766
2024 49,400,462
2025 220,100,062
2026 47,626,465
2027 and thereafter 478,335,437


 $ 845,957,192
 
 
 
NOTE 8 - ASSET RETIREMENT OBLIGATIONS 
 
Changes in the Companies’ asset retirement obligations for the year are as follows: 
 
 2022   


   Asset retirement obligation – January 1 $ 7,198,788
   Additions 3,101,917
   Accretion expense 396,645 
   Revisions in estimated cash flows (2,073,321)  


   Asset retirement obligation – December 31 $ 8,624,029


   The accrued reclamation liability by type of mining area follows: 
   Deep mines $ 1,353,442
   Surface mines 6,055,743
   Refuse and other areas 1,214,844


 $ 8,624,029
 
Any revisions in estimated cash flows of the reclamation liabilities are a result of market conditions, 
permitting issues, new regulatory requirements, and resulting changes in mine plans. 
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NOTE 9 – INCOME TAXES 
 
Deferred income taxes reflect the tax effects of differences between the amounts recorded as assets and 
liabilities for financial reporting purposes and the amounts recorded for income tax reporting purposes.  The 
tax effects of temporary differences giving rise to deferred tax assets and liabilities are as follows: 
 
 2022   
Deferred Tax Assets 
    Estimated costs for stream mitigation $ 756,800
    Net operating loss carryforwards  145,644,200
    Other postretirement health care liability 14,651,000
 161,052,000
    Less valuation allowance (63,466,000)  
     97,586,000


Deferred Tax Liabilities 
    Mineral properties 135,668,000
    Property and equipment 74,468,000
    Asset retirement obligation and costs 250,000
 210,386,000


Net Deferred Taxes $ (112,800,000)   
 
 
The provision for income taxes charged to operations for the year ended December 31, consists of the 
following: 
 
 2022   


    Federal and State $ -
    Deferred tax expense (benefit) (6,500,000)


 $ (6,500,000)
 
The income tax provision differs from the amount of income tax determined by applying the U.S. Federal 
and State income tax rates to pretax income for the year ended December 31, due to the following: 
 
 2022   


Computed “expected” tax expense (benefit) $ (13,169,000)   
Amortization mineral rights 404,000  
Depreciation and other amortization (1,559,000)  
Net operating loss 13,180,000  
Deferred tax expense (benefit) (6,500,000)  
Other 1,144,000  


 $ (6,500,000)
 
The Company files consolidated income tax returns that include operations and tax attributes of all 
subsidiaries.  At December 31, 2022, deferred tax assets include the tax benefit of substantial net operating 
loss carryforwards.  These net operating loss carryforwards can be used in the future, subject to certain 
limitations, to offset future profits allowing the Company to pay lesser taxes than otherwise may be required. 
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NOTE 10 – POST RETIREMENT BENEFITS AND OTHER BENEFIT PLANS 
 
Beginning in 2016, the Companies established a defined contribution retirement plan under section 401(k) of 
the Internal Revenue Code for all full-time, non-union employees.  The retirement plan was transferred to 
Transamerica in December 2017.  Under terms of the plan, employees may make contributions up to the 
maximum amount allowed by law.  The Company will match dollar per dollar up to a maximum of 3% of an 
employee's eligible pay plus 50% of each additional dollar greater than 3% and no more than 5% of an 
employee’s eligible pay. 
 
Certain companies also contribute to a multi-employer plan (Plan) under an industry-wide collective 
bargaining agreement with the United Mine Workers of America (UMWA).  Contributions to the Plan, 
amounted to approximately$26,572 for 2022 and are based on the hours worked. The contributions are made 
in amounts required by the union contract and are intended to fund current Plan benefit requirements and to 
amortize unfunded vested benefits.  The participating companies could be required, under certain 
circumstances, to fund their proportionate share of the Plan’s unfunded vested benefits upon withdrawal 
from or termination of the Plan.  The Companies have been informed that the Plan does not have any 
unfunded vested benefits as long as the Companies do not create a defined withdrawal from the Plan, and 
they have no intention of doing so. 
 
Justice Energy Company, Inc., Bluestone Coal Corporation, Keystone Service Industries, Inc., and Double-
Bonus Coal Company are required to provide post-retirement benefits to employees covered under the 
UMWA contract.  There are no other agreements under which other employees receive post-retirement 
benefits except as noted above.  The post-retirement medical plan for UMWA retirees is not contributory.  
The Company’s current funding policy is to fund all retiree benefits as they are incurred. 
 
Justice Energy Company, Inc., Bluestone Coal Corporation, Keystone Service Industries, Inc., and Double-
Bonus Coal Company are required to provide postretirement health care benefits (“other postemployment 
benefits of OPEB”) to employees covered under the UMWA plan, which is a noncontributory plan.  The 
Companies have not adjusted its actuarially estimated future benefits payable to current retirees nor a pro 
rata portion of estimated benefits payable to active employees after retirement for certain coal companies 
providing postretirement benefits to employees covered under the UMWA contract.  Net periodic 
postretirement benefit costs have not been included.  Management has estimated the liability at December 
31, 2022 to be $53,283,796 and is reflected on the balance sheet as a Pension Obligation.  In September 
2017, the Company transitioned to a reference based pricing self-insurance program for the retiree health 
care benefits versus the previously utilized fully insured premium-based program.  As a result of this change 
the Company has experienced substantial savings. 
 
 
NOTE 11 – POSTRETIREMENT HEALTHCARE BENEFITS 
 
Upon the acquisition by the Company of Mechel Bluestone, Inc. on February 12, 2015, the Company 
recognized the healthcare postretirement benefit obligations.  An actuarial study was completed for each year 
through 2019; however, has not been completed since.  The total obligation as per the actuarial study at the 
time of completion was $53,283,796 and is reflected in these financial statements as of December 31, 2022.  
The Company pays its current liability as it is incurred. 
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NOTE 12 - RELATED PARTY TRANSACTIONS 
 
The Companies conduct business with related entities that are substantially owned by stockholders of the 
Companies.  The following is a summary of all material transactions and balances as of December 31: 
 
 2022   


    Accounts receivable - affiliates $ 545,197,605  


    Contract Labor $ 4,766,554  


    Coal purchases - affiliates $ 8,644,929  


 
The reporting entities include legally separate companies; however, the amounts are reflected as receivable 
from and payable to identical parties are offsetting among the group of consolidated reporting entities and 
are reflected as a net receivable. 
 
NOTE 13 - OTHER COMMITMENTS 
 
The Companies frequently obtain the usage of equipment or other assets under short-term and month-to-
month rent arrangements.  The amount expensed under such agreements totaled $836,310 for 2022. 
 
At some of its operations, the Company is obligated to employ workers subject to terms of contracts signed 
with the United Mine Workers of America (UMWA).  The Job 32 surface mine is subject to an MOU 
entered into with the UMWA effective January 1, 2022 and ending on December 31, 2027.  The Greenridge 
underground mine is subject to an agreement with the UMWA that became effective 2019 and ends in 2023. 
 All other operations of the Company are operated on a non-union basis.  
 
 
NOTE 14 - MINERAL PROPERTY LEASE AND OTHER AGREEMENTS 
 
The mining group produces coal under lease agreements with third parties.   These leases contain percentage 
royalties that range from 3% to 8.5% based on sales prices of coal and most of these leases contain monthly, 
quarterly or annual minimums that are recoupable from present and future production.  These leases contain 
initial terms that vary in length.  These leases contain the ability to extend the term of the lease so long as 
marketable and mineable coal remains in-place on the leased premises.  Aggregate future minimum royalties 
under coal leases are as follows for 2023 and thereafter: 
 
                          2023 $ 2,955,000
                          2024 2,955,000
                          2025 2,955,000
                          2026 2,955,000
                          2027 and thereafter 29,550,000
 $ 41,370,000
 
Royalties paid under the agreements amounted to $3.29 million for 2022.  The Company has been successful 
in negotiating several terms of its coal leases.  These new terms reflect the lowering of annual minimum 
royalties and reductions in production royalty percentages. 
 
Effective January 1, 2022, the Company adopted ASU 2016-02, Leases (Topic 842); the standard was 
adopted prospectively.  The Company has a two year lease covering mineral rights and is recorded as a right 
of use (“ROU”) asset and operating lease liability.  For December 31, 2022, a right of use asset in the 
amount of $4,878,827 is recorded in other assets on the consolidated balance sheet, while a lease liability of  
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NOTE 14 - MINERAL PROPERTY LEASE AND OTHER AGREEMENTS (continued) 
 
$4,878,827 is recorded in other liabilities.  The ROU asset represents the right to use an underlying asset 
during the lease term and the lease liability represents the obligation to make lease payments using a  
discount rate that represented our incremental borrowing rate at the time of adoption.  The lease expense 
which is comprised of amortization of the ROU asset and the implicit interest accreted on the lease liability, 
is recognized on a straight-line basis over the lease term and is recorded in lease expense in the consolidated 
statement of income. 
 
Minimum future lease payments on these leases are as follows: 
 
                          2023 $ 3,060,000
                          2024 3,060,000
                          Thereafter -


Future minimum lease payments 6,120,000
Less imputed interest (1,241,173) 


 $ 4,878,827
 
 
NOTE 15 - REVENUE RECOGNITION AND CONTRACTS WITH CUSTOMERS 
 
The following table illustrates the disaggregation by the Company’s major revenue streams: 
 
Metallurgical 
  Domestic $ 28,203,635
  Export 40,032,852
    Total metallurgical 68,236,487
Thermal coal sales  
  Domestic - 
  Export - 
    Total thermal - 
Revenues $ 68,236,487
 
 
After December 31, 2022, the Company expects to realize revenues from contracts with customers in the 
next year amounting to $250 million.  Approximately 9% of the tons sold will be at a fixed rate of $150 per 
ton.  The remaining 91% of tons to be sold under contract with customers will be based on an index-based 
pricing, which at current market conditions would generate an index-based tonnage price of $215.  Actual 
revenues may differ for adjustments for coal quality, coal escalations, or volume. 
 
 
NOTE 16 - CONTINGENCIES 
 
There are various legal proceedings in which the Companies are a participant as either a plaintiff or 
defendant.  Such proceedings are not uncommon in the mining industry.  Management denies allegations in 
those actions where it is a defendant and is defending those cases vigorously.  Management has concluded 
that damages, if any, for actions the Companies have taken to date are not likely to be material to the 
financial condition and operations of the Companies taken as a whole. 
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NOTE 17 - CONTINUING OPERATIONS 
 
The Companies continue to be collectively one of the world’s top producers of high grade metallurgical 
coal. They operate multiple mining complexes throughout West Virginia.  At December 31, 2022 the 
Companies owned or controlled approximately 1,025,000,000 tons of high quality in-place coal reserves.  
The Companies have extensive amounts of the reserve base permitted which can propel operations for many 
decades into the future. 
 
A summary of the reserves and quality of coal by complex are as follows: 
 


Type of Coal Tons of Reserves 
Low-vol Met 485 million tons 
Mid-vol Met 83 million tons 


High-vol A Met 77 million tons 
PCI 270 million tons 


Total 915 million tons 
 
The coal from these mines is sold to domestic and international coke plants and steel mills.  The Companies 
have four coal preparation plants and three rail loadout facilities.  These facilities are located on Norfolk 
Southern or CSX railways.  The Companies’ mines are located in close proximity to the preparation plants 
and loadout facilities which can give an economical cost advantage.  In addition to these infrastructure 
advantages, the Companies also maintain one of the lowest cost structures in the Appalachian metallurgical 
coal basin. 
 
In 2023 the Companies are anticipated to produce approximately 1.2 million tons of coking coal. 
 
Coal sales transactions:   The Company markets and sells its coal through Bluestone Coal Sales 
Corporation, a wholly owned subsidiary.  Bluestone Coal Sales purchases the coal internally from the 
operating subsidiaries of the Companies and markets and sells the coal to third parties.  This practice is 
customary in the industry.  The Company sells coal in both the domestic and export markets.  Domestic 
customers include DTE Coke. Export customers include Arcelor Mittal, Javelin Commodities, Integrity Coal 
Sales and other foreign coke and steel producers. 
 
NOTE 18 – AGREEMENTS WITH CREDIT-SUISSE ASSET MANAGEMENT-GREENSILL 
BANK AG (SUCCESSORS TO GREENSILL CAPITAL UK LIMITED) 
 
During 2018 and 2019, the Company entered into several financing agreements with Greensill Capital UK 
Limited (Greensill).  These agreements were originally set to mature in 2023 and 2024. 
 
On March 1, 2021, Greensill filed for insolvency protection in the United Kingdom (equivalent of US 
bankruptcy).  The action halted any funding to the Company with had an adverse impact on the Company’s 
operations. 
 
Credit-Suisse Asset Management (“CSAM”) and Greensill Bank AG as part of the insolvency proceedings 
became the successors to the financing agreements entered into with Bluestone Greensill.  From May 2021 
through June 2022, Bluestone worked collaboratively with CSAM and Greensill Bank to restructure the 
financing agreements.  On June 24th, Bluestone and CSAM/Greensill Bank entered into a restructuring-
standstill agreement.  The terms of the restructuring-standstill agreement include (i) Bluestone will repay 
CSAM/Greensill Bank $320 million at a rate of $1.0 million per week for an initial term of twenty-four (24) 
months, that can be extended for an additional twelve (12) months.  Prior to the end of the thirty-six (36) 
month term, any remaining balance of the $320 million total must be paid in full; (ii) the owners of 
Bluestone, namely James C. Justice, II and James C, Justice, III, collectively, have agreed to pay a total of 
$15.0 million to CSAM/Greensill Bank over the 36-month term. 
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NOTE 18 – AGREEMENTS WITH CREDIT-SUISSE ASSET MANAGEMENT-GREENSILL 
BANK AG (SUCCESSORS TO GREENSILL CAPITAL UK LIMITED) (continued) 
 
 
In conjunction with the CSAM/Greensill Bank restructure-standstill agreement, Bluestone agreed to spin-off 
Bluestone Coke, LLC and Blackstone Energy, Ltd.  The spin-off was effective May 1, 2022.  Bluestone 
Coke, LLC and Blackstone Energy, Ltd. are now directly owned by the equity owners of Bluestone 
Resources, Inc.   
 
 
NOTE 19 – SUBSEQUENT EVENTS 
 
Bluestone has retained Perella Weinberg Partners to begin evaluating the potential sale of certain Bluestone 
mining assets.  The Company plans to begin a formal marketing process in the summer of 2023, with the 
intent being to generate enough cash from the sale of assets to pay off the entire remaining obligation to 
CSAM/Greensill Bank.  As part of the restructuring-standstill agreement, any net proceeds above the 
repayment of the CSAM/Greensill debt, will be split between the equity owners of Bluestone and 
CSAM/Greensill Bank. 
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Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or entities
outside of EPA or the U.S. Department of Justice without the knowledge of the sender.

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,
please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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From: Redleaf-Durbin, Joan (she/her/hers)
To: Hendrix, Corey (she/her/hers)
Subject: FW: Audit Proposal-year end 2022/Company Confidential Information
Date: Thursday, August 15, 2024 11:10:26 AM

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or entities
outside of EPA or the U.S. Department of Justice without the knowledge of the sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Tuesday, May 30, 2023 1:39 PM
To: Redleaf-Durbin, Joan (she/her/hers) <Redleaf-Durbin.Joan@epa.gov>
Subject: Re: Audit Proposal-year end 2022/Company Confidential Information

Thanks Joan.  I forwarded to Steve commenting on the requirement.   FYI.  I submitted my
resignation (effective June 3rd) and will no longer be with the Justice companies after that date. 

On May 30, 2023, at 12:33 PM, Redleaf-Durbin, Joan (she/her/hers) <Redleaf-
Durbin.Joan@epa.gov> wrote:


Thanks Rob – I haven’t looked at this yet – but at a quick glance, this submittal is still
deficient as regards to the requirements to obtain / maintain the corporate guarantee
for Bluestone Coke.

EPA has stated a number of times that pursuant to the regulations, the 3008h Order
and the corporate guarantee itself that Bluestone Coke and Bluestone Resources must
provide alternate financial assurance given their repeated, and now continued,  failure
to comply with the corporate guarantee provisions.

Please provide alternate financial assurance within two weeks.

Thanks
Joan

Joan Redleaf Durbin (she/her)
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Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and
attorney-client communications and should not be released under FOIA or
discovery to individuals or entities outside of EPA or the U.S. Department of
Justice without the knowledge of the sender.

From: Rob Fowler <rfowler@bluestone-coal.com> 
Sent: Friday, May 26, 2023 7:02 PM
To: Redleaf-Durbin, Joan (she/her/hers) <Redleaf-Durbin.Joan@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>
Subject: RE: Audit Proposal-year end 2022/Company Confidential Information

Joan,
I sincerely appreciate you patience on this matter.  Attached is a transmittal letter and
Bluestone Resources, Inc’s Independent Auditor’s Report for year ending December 31,
2022.       

Pursuant to Section 3007(b) of RCRA, 42 U.S.C. Section 6927(b), Sections 104(e)(7)(E)
and (F) of CERCLA, 42 U.S.C. Sections 9604(e)(7)(E) and (F), and 40 C.F.R. Section
2.203(b), BRI hereby asserts a confidentiality claim to cover every document
submitted herein marked “Company Confidential”. Bluestone considers this
information to contain either proprietary or business confidential information which
collectively shall remain confidential and limited to the purpose of EPA's request to
evaluate Bluestone's ability to secure financial assurance as required by the subject
Administrative Order.

Please let me know if you need anything further.  Rob

From: Redleaf-Durbin, Joan (she/her/hers) <Redleaf-Durbin.Joan@epa.gov> 
Sent: Friday, May 26, 2023 10:50 AM
To: Rob Fowler <rfowler@bluestone-coal.com>
Subject: RE: Audit Proposal-year end 2022

HI Rob.  Any updates you want to share given that it is the end of May?

Thx
Joan

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
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US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and
attorney-client communications and should not be released under FOIA or
discovery to individuals or entities outside of EPA or the U.S. Department of
Justice without the knowledge of the sender.

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email
in error, please advise by return email and delete immediately without reading, copying or
forwarding to others. 

*****************************************************************

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,
please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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Table 1.1.9. Implicit Price Deflators for Gross Domestic Product

[Index numbers, 2017=100]

Last Revised on: July 25, 2024 - Next Release Date August 29, 2024
Line 2018 2019 2020 2021 2022 2023

Line
1 Gross domestic product 102.291 104.008 105.381 110.213 117.973 122.273
2 Personal consumption expenditures 102.047 103.513 104.635 109.001 116.043 120.384
3 Goods 100.811 100.427 99.646 104.572 113.548 114.919
4 Durable goods 98.633 97.679 96.782 102.112 108.621 107.685
5 Nondurable goods 101.935 101.853 101.137 105.826 116.245 118.993
6 Services 102.626 104.972 107.054 111.103 117.066 122.978
7 Gross private domestic investment 101.545 102.965 104.049 107.711 115.936 119.547
8 Fixed investment 101.568 103.014 104.292 108.162 116.754 120.821
9 Nonresidential 100.427 101.457 102.092 103.458 109.624 113.586

10 Structures 101.174 105.258 106.811 110.459 126.692 134.130
11 Equipment 99.921 99.980 99.502 100.066 106.238 110.876
12 Intellectual property products 100.582 100.882 102.208 103.235 104.978 106.886
13 Residential 105.640 108.656 112.280 124.605 141.785 146.089
14 Change in private inventories --- --- --- --- --- ---
15 Net exports of goods and services --- --- --- --- --- ---
16 Exports 103.325 102.814 100.247 111.801 122.767 120.901
17 Goods 103.545 101.851 97.870 111.693 124.796 119.692
18 Services 102.910 104.649 104.917 111.584 117.948 122.946
19 Imports 102.662 100.987 98.870 106.023 113.623 111.478
20 Goods 102.709 100.452 97.756 105.203 113.034 109.622
21 Services 102.464 103.341 103.972 109.539 115.945 119.650

22 Government consumption expenditures and gross
investment 103.619 105.235 107.516 113.181 121.153 124.226

23 Federal 102.775 104.560 105.599 109.024 115.108 119.652
24 National defense 102.642 104.312 105.458 109.181 116.038 120.201
25 Nondefense 102.968 104.923 105.806 108.835 113.924 118.956
26 State and local 104.126 105.640 108.689 115.792 124.970 127.111

Addendum:
27 Gross national product 102.225 103.937 105.309 110.130 117.885 122.179

8/14/24, 9:18 PM apps.bea.gov/iTablecore/data/app/Downloads

https://apps.bea.gov/iTablecore/data/app/Downloads 1/1CX46  page 1 of 1



Exhibit CX47 



CX47  page 1 of 4



CX47  page 2 of 4



      CX47  page 3 of 4



CX47  page 4 of 4



Exhibit CX48 



Search the Intranet...

HOME

ABOUT OMS

OMS Organization Chart
Contact Us

ADMINISTRATION

Contracts/Purchasing
Federal Advisory Committee Management
Property Management
Printing, Mail & Forms
Grants & Debarment
Human Resources
Safety, Health & Environment
HR Shared Service Centers
Security
Sustainability
Transportation
Policies

ENVIRONMENTAL INFORMATION

OMS/EI Managed Sites
Programs
Technology Services
Directives & Guidance

SERVICES AND TOOLS

IT Telework Tools
Enterprise IT Service Desk
Employee Resources
Forms
Business Automation Platform (BAP)
IT Training
My Workplace Resources
Microsoft How-to-Help Center

8/19/24, 10:25 AM OHR Intranet - Administrative Policy - Delegations Manual, 8-32. Administrative Enforcement - Corrective Action Authority

https://intranet.epa.gov/ohr/rmpolicy/ads/dm/8-32.htm 1/3
CX48 page 1 of 3

https://workplace.epa.gov/
https://intranet.epa.gov/oms/
https://intranet.epa.gov/oms/
https://work.epa.gov/oms
https://work.epa.gov/oms
https://work.epa.gov/oms
https://work.epa.gov/oms/about-oms
https://work.epa.gov/oms/oms-organization-chart
https://work.epa.gov/oms/contact-us
https://work.epa.gov/oms
https://contracts.epa.gov/
https://intranet.epa.gov/faca/
https://intranet.epa.gov/oa/rpsd/property/index.htm
https://intranet.epa.gov/oa/fmsd/hsb/print/index.html
https://intranet.epa.gov/ogd/
https://intranet.epa.gov/ohr/
https://intranet.epa.gov/ssd/safetyhealthenvir.html
https://intranet.epa.gov/ssc/index.htm
https://intranet.epa.gov/oa/smd/
https://intranet.epa.gov/sustainablesolutions/
https://intranet.epa.gov/transportation/
https://intranet.epa.gov/oms/Policies.html
https://work.epa.gov/oms
https://work.epa.gov/oms
https://intranet.epa.gov/oms/ei/programs/programs.html
https://intranet.epa.gov/oms/ei/services_n_tools/index.html
https://intranet.epa.gov/oms/ei/imitpolicy/index.html
https://intranet.epa.gov/ohr/rmpolicy/ads/dm/8-32.htm
https://intranet.epa.gov/ohr/telework/tools.html
https://intranet.epa.gov/eisd/support.html
https://intranet.epa.gov/oms/employees/index.html
https://intranet.epa.gov/oms/Forms.html
https://epaoei.my.salesforce.com/
https://usepa.sharepoint.com/sites/oei_Community/ittraining/SitePages/Home.aspx
https://intranet.epa.gov/myworkplaceinfo/index.html
https://intranet.epa.gov/ittraining/howtohelpcenter/
https://intranet.epa.gov/ohr/benefits/new/index.htm


Search By OfficeSearch By Office
Select Office

Search By TopicSearch By Topic

New Employee & Onboarding
Offboarding
OMS Service Directory

OMS HomeOMS Home  //  Office of ResourcesOffice of Resources //   Administrative PolicyAdministrative Policy / ManualsManuals /  Delegations ManualDelegations Manual / DelegationsDelegations
Manual TOCManual TOC Chapter 8 TOC: SOLID WASTE DISPOSAL ACT (SWDA)Chapter 8 TOC: SOLID WASTE DISPOSAL ACT (SWDA) 8-32. Administrative Enforcement -8-32. Administrative Enforcement -
Corrective Action AuthorityCorrective Action Authority

8-32. Administrative Enforcement - Corrective Action8-32. Administrative Enforcement - Corrective Action
Authority: Issuance of Orders and Signing of ConsentAuthority: Issuance of Orders and Signing of Consent
Agreements Agreements Office of Human ResourcesOffice of Human Resources

1200 TN 350
5/11/94

1.  Pursuant to Subtitle C, Section 3008(h) of the SWDA, to issue order requiring corrective
action or other responses deemed necessary to protect human health or the environment; to issue orders
which suspend or revoke authorization to operate under Section 3005(e) of the SWDA; to negotiate and
sign consent agreements memorializing settlements between the Agency and respondents; and to
represent the Agency in administrative enforcement actions.

2.  The Regional Administrators and the Assistant Administrator for Enforcement
and Compliance Assurance.

3. 

1. Regional Administrators or their designees must obtain the advance concurrence of the
Assistant Administrator for Enforcement before exercising any of the above authorities. In
addition, once the recipient of an order requests or fails to request a hearing within the
specified time period, the Regional Counsels or their designees and technical program staff
may conduct any negotiations, and negotiate and sign resulting agreements. Delegatees of
the Regional Administrators must consult with the Regional Counsels or designees when
exercising any of the above authorities.

2. The Assistant Administrator for Enforcement and Compliance Assurance must notify any
affected Regional Administrator or designee before exercising any of the above authorities.
In addition, once the recipient of an order requests or fails to request a hearing within the

specified time period, the Assistant Administrator for Enforcement and Compliance
Assurance or designee will conduct negotiations, and negotiate and sign any resulting
agreements.
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3. The Assistant Administrator for Enforcement and Compliance Assurance may exercise this
authority only for those cases initiated by Headquarters.

4. Regional Administrators may exercise this authority only for those cases initiated by the
Region.

5. The Assistant Administrator for Enforcement and Compliance Assurance may waive the
advance concurrence requirement by memorandum.

6. The Assistant Administrator for Enforcement and Compliance Assurance may waive the
notification requirement by memorandum.

4.  This authority may be redelegated.

5. 

1. Section 3008(h) of SWDA.

2. See the Chapter 8 Delegations entitled:

1. "Determination That There Is or Has Been a Release";

2. "Civil Judicial Enforcement Actions";

3. "Settlement or Concurrence in Settlement of Civil Judicial Enforcement Actions"; and

4. "Emergency TRO's".

OMS Headquarters
Pages

REDELEGATION AUTHORITY.

ADDITIONAL REFERENCES.

Accessibility EPA Locator EPA Internet Home OneEPA Workplace

OMS Intranet Helpful Links Contact Us

This page was last updated on 03/09/2021

Whistleblower
Protection

News Archive
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1200 TN 350 8-9A 
05/11/1994 

Administrative Update 02/04/2016 

8-9A.  Administrative Enforcement: Issuance of Complaints,

 Signing of Consent Agreements, etc. 

1. AUTHORITY. Pursuant to the Solid Waste Disposal Act (SWDA): to make
determinations of violations of Subtitle C; to issue warning letters or other notices; to
issue compliance orders; to issue notices to States; to issue complaints; and to negotiate
and sign consent agreements memorializing settlements between the Agency and
respondents.

2. TO WHOM DELEGATED. Regional Administrators and Assistant Administrator for
Enforcement and Compliance Assurance.

3. LIMITATIONS.

a. The Assistant Administrator for Enforcement and Compliance Assurance may
exercise these authorities for cases initiated by Headquarters, in multi-Regional
cases or cases of national significance, and must notify any affected Regional
Administrators or their designees when exercising any of the above authorities.

b. The Regional Administrators may exercise these authorities only for those cases
initiated by the Regions. The delegatees of the Regional Administrators must
consult with the Regional Counsels or their designees prior to issuing complaints.

4. REDELEGATION AUTHORITY.

a. This authority may be redelegated.
b. An officer or employee who redelegates authority does not divest herself or

himself of the power to exercise that authority, and an official who redelegates
authority may revoke such redelegation at any time.

5. ADDITIONAL REFERENCES.

a. Sections 3001(b)(3)(B)(iv) and 3008 (except 3008(h)) of SWDA.
b. See the Chapter 8 Delegations entitled:

1. "Determination That There Is or Has Been a Release";
2. "Administrative Enforcement - Corrective Action Authority: Issuance of

Complaints and Orders, Signing of Consent Agreements"; and
3. "Administrative Enforcement - Corrective Action: Agency Representation

in Hearings and Signing of Consent Agreements."
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_,,,to s r◄ ~ 
.:;~ ~u' 

"' ...... .,, 
;;,, -- v ~ ~a W UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\ ~l WASHINGTON , D.C. 20460 

'◄ 1 PRO,~C, 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

DEC I 6 1985 

Interpretation of Section 3008(h) of the Solid 
Waste1 ~ispos~l Act 

, } ~ u/ ..,;(;_ , ~-~ 
J./winston Porter, Assistant Administrator 
Of~ic~ Solid~- te _and Emergency Response 

C
'--i L--:-:-~ ', ~ d . . ourl:ney~. · P'r 1 e, Ass 1 stan t A m1 n 1 s tra tor 

Office of Enforcement and Compliance Monitoring 

Regional Administrators 
Regional Counsels 
Regional Waste Management Division Directors 
Director, National Enforcement Investigation Center 

As part of our effort to support case development activities 
undertaken by United States Environmental Protection Agency 
personnel, we are transmitting to you guidance on the use of 
Section 3008(h), one of the corrective action authorities added 
to the Solid Waste Disposal Act by the Hazardous and Solid Waste 
AmendMents of 1984. As you are aware, Section 3008(h) allows the 
Agency to take enforcement action to require corrective action or 
any other response necessary to protect human health or the 
environment when a release is identified at an interim status 
hazardous waste treatment, storage or disposal facility. Because 
the authority is broad, both with respect to the kinds of environ
mental problems that can be addressed and the actions that the 
Agency may compel, we have produced the attached document to 
provide initial guidance on the interpretation of the terms of 
the provision and to describe administrative requirements. The 
document will be revised as case law and Agency policy develop. 
In addition, the Office of Solid Waste and Emergency Response 
intends to develop technical guidance on various types of response 
measures and the circumstances in which they might be appropriate. 

In view of the need to issue RCRA permits and to ensure that 
the substantial number of interim status facilities expected to 
cease operation in the near future are closed in an environmentally 
sound manner, we encourage you to use the interim status corrective 
action authority as appropriate to supplement the closure and 
permitting processes. Questions or comments on this document or 
the use of Section 3008(h) authority in general can be addressed to 
Gene A. Lucero, Director of the Office of Waste Programs Enforcement 
(FTS 382-4814, WH-527) or Fred Stiehl, Associate Enforcement 
Counsel for Waste (FTS 382-3050, LE-134S). 
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OSWER Directive 9901.1 

RCRA SECTION 3008(h) 

THE INTERIM STATUS CORRECTIVE ACTION AUTHORITY 

DECEMBER 16, 1985 

CX51 page 2 of 23



I. INTIDDUCTION 

The Hazardous and Solid Waste Amendments of 1984 have substantially 

expanded the scope of the RCRA hazardous waste management program. One of 

the most significant provisions is the interim status corrective action 

authority, which allows EPA to take enforcement action to compel response 

measures when the Agency determines that there is or has been a release of 

hazardous waste at a RCRA interun status facility. Prior to the 1984 

Amendments, EPA could require remedial action at interim status facilities 

by, inter alia, (1) using RCRA §7003 or CERCLA §106 authorities if an imminent 

and substantial endangerment may have been presented, or (2) when significant 

ground-water contamination was detected, calling in Part B of the RCRA permit 

application and requiring corrective action as a condition of the permit. The 

Amendments added Section 3008(h) to deal directly with environmental problems 

by requiring clean-up at facilities that have operated or are operating subject 

to RCRA interim status requirements. 

The purpose of this document is to provide preliminary quidelines on the 

scope of Section 3008(h) and to summarize appropriate procedures. The document 

will be revised as case law and Agency policy develop. Other relevant RCRA 

guidances that may be consulted include: 

° Final Revised Guidance on the Use and Issuance of Mministrative Orders 
under Section 7003 of RCRA, Office of Enforcement and Compliance Monitoring 
and Office of Solid Waste and Emergency Response - September, 1984. 

0 Issuance of Administrative Orders under Section 3013 of RCRA, Office of 
Enforcement and Compliance Monitoring and Office of Solid Waste and 
Emergency Response - September, 1984. 

0 Draft Guidance on Corrective Action for Continuing Releases, Office 
of Solid Waste and Emergency Response - February, 1985. 

° Final RCRA Ground-Water Monitoring Compliance Order Guidance, Office 
of Solid Waste and Emergency Response - August, 1985. 
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0 Draft RCRA Ground-Water Monitoring Technical Enforcement Guidance 
Ibcument, Office of Solid Waste and Emergency Response - August, 1985. 

0 Draft RCRA Preliminary Assessment/Site Investigation Guidance, Office 
of Solid Waste and Emergency Response - August, 1985. 

II. DELF.GATIONS OF AUTHORITY 

On April 16, 1985, the Administrator signed delegations enabling the Regional 

Administrators, the Assistant Administrator for Solid Waste and Emergency Response 

and the Assistant Administrator for Enforcement and Compliance Monitoring to 

exercise Section 3008(h) authority. There are three new delegations, 8-31, 32 

and 33. The first enables the Regional .l\oministrator or the Assistant Administrator 

for Solid Waste and Emergency Response to determine that there is or has been a 

release of hazardous waste at or from a RCRA interim status facility. The second 

and third delegate the authority to issue orders and sign consent agreements. 

The authority to refer civil judicial actions is found in Delegation 8-10. 

Because Section 3008(h) is quite broad, both with respect to the types of 

environmental problems that may be addressed and the actions that EPA may canpel, 

delegation of Section 3008(h) authority is subject to limitations. To issue an 

administrative order or siqn a consent agreement, the Regions must obtain advance 

concurrence from the Director, Office of Waste Programs Enforcement, Office of 

Solid Waste and Emergency Response and must notify the Associate Enforcement 

Counsel for Waste, Office of Enforcement and Compliance Monitoring. Until the 

Aqency as a whole gains experience in using the new authority, this requirement 

is necessary to ensure that sound precedent is established and national program 

priorities are addressed. The Office of Waste Programs Enforcement intends to 

waive advance concurrence, however, for those Regions that demonstrate sufficient 

experience in using Section 3008(h) as indicated by the number and quality of 

§3008(h) orders submitted for review in the next six months. Civil judicial 

actions will be handled in accordance with existing procedures for referrals. 

CX51 page 4 of 23



-3-

To expedite ~3008(h) actions, the Reqions should establish procedures for 

drafting and reviewing orders and referrals and clearly delirn~ate the roles 

and responsibilities of Regional RCRA enforcement and program personnel (including 

CERCIA personnel as necessary) and the Office of Regional Counsel in those 

processes. Draft orders should be sent to the Chief, Compliance and Implementation 

Branch, RCRA Enforcement Division, Office of Waste Proqrarns F.nforcement. 

Headquarters is canmitted to conducting timely review of §3008(h) orders. 

To avoid the delays associated with discussion and review of rough drafts, we 

ask that orders be in "near final" form when they are submitted. Generally, 

the orders will be examined to determine whether (1) the elements of proof are 

adequately defined and documented, (2) the response to be canpelled is practicable 

and environmentally sound, and (3) the action supports national RCRA program goals. 

Written comments or concurrence will be provided to the Regions within ten working 

days of receipt. 

III. scorn OF SECTIOO 3008(h) 

Section 3008(h) provides: 

" (1) Whenever on the basis of any information the ~dministrator 
determines that there is or has been a release of hazardous 
waste into the environment frcrn a facility authorized to 
operate under Section 3005(e) of this subtitle, the Administrator 
may issue an order requiring corrective action or such other 
response measure as he deems necessary to protect human health 
or the environment, or the Administrator may conmence a civil 
action in the United States district court in the district in 
which the facility is located for appropriate relief, including 
a temporary or permanent injunction. 

(2) Any order issued under this subsection may include a suspension 
or revocation of authorization to operate under Section 3005(e) 
of this subtitle, shall state with reasonable specificity the 
nature of the required corrective action or other response 
measure, and shall specify a time for ccropliance. If any 
person named in an order fails to comply with the order, the 
Administrator may assess, and such a person shall be liable to 
the United States for, a civil penalty in an amount not to exceed 
$25,000 for each day of noncompliance with the order." 
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To exercise the interim status corrective action authority, the Agency 

must first have information that there is or has been a release of hazardous 

waste to the environment at or from an interim status facility. Second, the 

corrective action or other response measure, in the judgment of the Ai;Jency, 

must be necessary to protect human health or the environment. Key terms are 

discussed belCYw in greater detail. 

"Whenever on the basis of any information the Administrator determines " 

The opening clause of Section 3008(h) authorizes the Agency to make the 

determi.nation that there is or has been a release of hazardous ~vaste into the 

environment on the basis of 'any information'. Appropriate information can be 

obtained from a variety of sources, including data fron laboratory analyses of 

soil, air, surface water or ground water samples, observations recorded during 

inspections, photographs, and facts obtained from facility records. 

The reference to a determination by the Administrator should be considered 

in the context of the term 'any information'. To s0tisfy any requirement 

imposed by the statute, an order should contain a specific determination. A 

civi.l referral should also be based on a written determination that there is 

or has been a release. 

" ••• that there is or has been a release ••• into the environment ••• " 

The trigger for issuing §3008(h) orders and initiating civil referrals 

is the existence of infonnation that there is or has been a release, which is 

a lower threshold than the shCYwing of 'substantial hazard' under RCRA Section 

3013 or 'irrminent and substantial endangerment' under RCRA Section 7003 or CERCLA 

Section 106. While the statute does not define the term 'release', the Agency 

believes that, given the broad remedial purpose of Section 3008(h), the term 

should encompass at least as much as the definition of release under CERCIA. 

See 42 U.S.C. §9601(22). Therefore a release is any spilling, leaking, pumping, 
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pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping 

or disposing into the environment. The exemptions described in the CERCLA definition 

are considered inapplicable or inappropriate for RCRA purposes, however, and are not 

included in the RCRA definition. 

The term 'environment' is also broad. The legislative history for 

Section 3008(h), which discusses use of the authority to respond to releases 

to various environmental media, makes it clear that Section 3008(h) is not 

limited to a particular medium. H. Rep. No. 1133, 98th Cong., 2d Sess. 111-112 

(1984). The Agency will use Section 3008(h) to address releases to surface 

waters, groundwater, land surface or subsurface strata and air. 

It is not necessary to have actual sillnpling data to show a release. An 

inspector may find other evidence that a release has occurred, such as a broken 

dike at a surface impoundment. Less obvious indications of release might also 

be adequate to make the determination. For example, the Agency could have 

sufficient information on the contents of a land disposal unit, the design and 

operating characteristics of the unit, and the hydrogeology of the area in 

which the unit is located to conclude that there has been a release to groundwater. 

In addition to on-site information gathering undertaken specifically to 

support a §3008(h) action, other sources that may provide information on 

releases include: 

0 Inspection Reports. 

0 RCRA Part A and Part B permit applications. 

0 Responses to RCRA §3007 information requests. 

0 Information obtained through RCRA §3013 orders. 

0 Notifications required by CERCLA §103. 

0 Information-gathering activities conducted under CERCLA §104. 

0 Informants' tips or citizens' co:rni;>laints corroborated by supporting 
information. 
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A determination that there is or has been a release does not require that 

specific amounts of hazardous waste or hazardous constituents he found in 

the environment. Quantities or concentrations of hazardous wastes or hazardous 

constituents should be considered when ordering interim or complete corrective 

actions , however, because response actions canpelled by the lv;Jency must be 

necessary to protect human health or the environment. 

" ••• of hazardous waste ••• " 

In contrast to many Subtitle C provisions, the language of Section 3008(h) 

refers to "hazardous waste" rather than "hazardous waste identified or listed 

under Subtitle C". The Agency believes that the omission of a reference to 

wastes listed or identified at 40 CFR Part 261 was deliberate, and Conqress 

did not intend to limit Section 3008(h) only to materials meeting the regulatory 

definition of hazardous waste. The Conference Report specifically endorses the 

use of corrective action orders to respond to releases of hazardous constituents. 

R. Rep. No. 1133, 98th Cong., 2d Sess. 111 (1984). The legislative history also 

indicates that the new authority should be at least as broad as the corrective 

action authority in the federal RCRA permit program. Id. at 111-112. Those 

regulations address both hazardous waste and hazardous constituents. Moreover, 

Section 3004(u), the 'Continuing Releases' provision requiring clean-up of 

releases fran any solid waste management unit at a treatment, storage or 

disposal facility seeking a RCRA permit, applies to releases of hazardous 

constituents as well as releases of listed and characteristic wastes. R. Rep. 

No. 198, 98th Cong., 1st Sess. 60 (1983). Therefore, Section 3008(h) may also 

be used to compel response measures for releases of hazardous constituents 

from hazardous or solid waste. 

CX51 page 8 of 23



-7-

"Hazardous constituents" are the substances listed in Appendix VIII to 

40 CFR Part 261. H. Rep. No. 198, 98th Cong., lst Sess. 60-61 (1983). 

According to the legislative history for Section 3004(u), which is read in con

junction with Section 3008(h), the term also includes Appendix VIII hazardous 

constituents released from solid waste and hazardous constituents that are reaction 

by-products. s. Rep. No. 284, 98th Cong., 1st Sess. 32 (1983). It should be 

noted that the legislative history for the new underground storage tank provisions 

states that Section 3008 is not applicnble to underground storage tanks regulated 

under Subtitle I. Such releases may be addressed by Section 7002 and Section 

7003 authorities, hawever. H. Rep. No. 1133, 98th Cong., 2d Sess. 127 (1984). 

Section 3008(h) remains applicable to releases from underground tanks containing 

hazardous or solid waste subject to Subtitle C provisions. 

" ••• fran a facility ••• " 

For interim status corrective action purposes, EPA intends to employ the 

definition of 'facility' adopted by the Agency in the corrective action 

program for releases from permitted facilities. ~he preamble to the permitting 

requirements for land disposal facilities indicates that the term 'facility' 

refers to ••• "the broadest extent of EPA's area jurisdiction under Section 

3004 of RCRA ••• [meaninq] the entire site that is under the control of the 

owner or operator engaged in hazardous waste management." 47 FR 32288-89 

(July 26, 1982). See also the Final Codification Rule. 50 FR 28712 (July 15, 

1985). Therefore, the definition of facility encompasses all contiguous property 

under the owner or operator's control. 

The permit program, as amended by Section 3004(u), requires corrective action 

for releases of hazardous waste and hazardous constituents from solid waste 

management units at a facility. EPA interprets 'solid waste manaqement unit' 
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to include any discernable unit used for waste management. See 50 FR 28712 

(July 15, 1985). Since the legislative history describes the interim status 

corrective action authority as a "supplement" to pennitting authority and 

indicates ci1at the interim status authority should be at least as broad as 

the permit authority, Section 3008(h) clearly authorizes EPA to require corrective 

action for any release of hazardous waste from discernable waste management 

units. The .Agency's authority to use Section 3008(h) to address releases from 

solid waste management units as well as hazardous waste management units is 

discussed in the Final Codification Rule. 50 FR 28716 (July 15, 1985). 

The language of Section 3008(h), however, suggests that Congress did not 

intend to limit EPA's authority to releases fran discernable units. Unlike 

Section 3004(u), Section 30Q8(h) broadly authorizes corrective action for 

any release from a "facility". It does not require the h)ency to find that 

a release originated in a discernable waste management "unit". 

The legislative history supports this interpretation. Prior to enactment 

of Section 3008(h), the RCRA regulations required corrective action for releases 

to groundwater from peDnitted 'regulated units' (surface impoundments, waste 

piles, landfills and land treabnent areas that received Subtitle C hazardous 

waste after a specified date). 40 CFR 264.100 and 40 CFR 264.90. Congress 

criticized this approach as too slow and too limited, however, and created 

the interim status corrective action authority to "deal directly with an 

ongoing environmental problem at interim status facilities." H. Rep. No. 1133, 

98th Conq., 2d Sess. 110-112 (1984). Moreover, Congress clearly did not intend 

the authority to be limited to the scope of the existing permit program. For 

instance, the legislative history lists several examples of releases outside 

the regulatory program for which a §3008(h) action is appropriate, including 
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releases from waste management units not required to undertake corrective 

action or otherwise exempt from RCRA regulations and releases, such as air 

emissions, to environmental media other than groundwater . Id. at 112. 

The text of the statute, the broad remedial purpose, and the clear intent 

to authorize action beyond the scope of the permit requlations support the 

position that Section 3008(h) authorizes EPA to address all types of releases 

of hazardous waste within a facility. As discussed previously, the term 

'hazardous waste ' encompasses ' hazardous constituents ' fran both hazardous and 

solid waste. 

Section 3008(h) will also be used to address releases that have migrated 

fran the facility . New Section 3004(v), which provides that EPA may issue 

orders requiring corrective action for releases that have crossed the facility 

boundary if the permission of the owner of the affected property can be obtained, 

supports the Agency's interpretation that such releases are subject to action 

under Section 3008(h). See also the Final Codification Rule . 50 FR 28716 

(July 15, 1985). 

In a §3008(h) order or judicial referral, Agency personnel should describe 

hazardous and solid waste management units within the boundary of the facility 

and hazardous and solid wastes (and associated hazardous constituents) managed hy 

the facility in addition to infonnation indicating that a release has occurred . 

Since Section 3008(h) unequivocally authorizes EPA to address releases fran 

units , the order or complaint should establish some link between the hazardous 

constituents in a release and the hazardous or solid wastes in waste management 

units where possible. For example, the findings of fact might state that the 

facility treats, stores or disposes of certain listed Subtitle C wastes, that 

those wastes were listed because they contain the hazardous constituents cited 

in Appendix VII to 40 CFR Part 261 and that some or all of those constituents 

have been found in the environment , thereby indicating a release. 
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11 
••• authorized to operate under Section 3005( e) ••• 11 

This clause encoffif)asses several classes of hazardous waste treatment, 

storage and disposal facilities. First, facilities that have met each 

requirement fot" obtaining interim status in a timely manner are subject to 

Section 3008(h). With respect to those facilities brought into the hazardous 

waste management system when the Phase I RCRA rules went into effect, to establish 

interim status EPA must demonstrate that: (1) the facility was in existence on 

November 19, 1980, and; (2) the o.vner or operator canplied with the requirements 

of Section 3010(a), regarding notification of hazardous waste activity, and; 

(3) the owner or operator submitted a Part A application in accordance with 40 

CFR 270.10. As to those facilities in existence on the date of regulatory or 

statutory changes that render the facility subject to the requirement to obtain 

a permit under Section 3005, to establish interim status the Pqency must demonstrate 

(1) that the facility was in existence on the appropriate date and (2) submitted 

a Part A permit application in accordance with the requirements of 40 CFR 270.10. 

If a statutory or regulatory change requires notification under Section 3010, 

EPA must also establish that the facility submitted the notification. 

Second, Section 3008(h) applies to facilities that treat, store, or dispose 

of hazardous waste, but have not actually obtained interim status because the 

owner or operator did not fully comply with the requirements to submit a Section 

3010 notification and/or a Part~. Such facilities have been allowed to operate 

in accordance with a formal enforcement action or an Interim Status Compliance 

Letter requiring compliance with Part 265 standards. Furthermore, the owners 

or operators are not relieved of the duty to apply for and obtain a final RCRA 

permit. See e.g., the notice of implementation and enforcement policy for loss 

of interim status under Section 3005(e), 50 FR 38947-48 (September 25, 1985). 

CX51 page 12 of 23



-11-

The .Agency believes that Congress intendP.d the interim status corrective action 

authority to apply to such facilities. The legislative history for Section 

3008(h) supports this position by making it clear that the authority can be 

used to address releases from units that do not have interim status, such as 

wastewater treatment tanks. H. Rep. No. 1133, qsth Cong., 2d Sess. 112 (1984). 

Third, EPA considers Section 3008(h} to be applicable not only to owners 

or operators of facilities in the above two categories but also to units or 

facilities at which active operations have ceased and interim status has been 

terminated pursuant to 40 CFR Part 124 or Sections 3005(c) and 3005(e}(2) of 

RCRA. Section 3008(h) specifically provides that the interim status corrective 

action orders may include a suspension or revocation of the authority to operate 

under interim status, as well as any other response necessary to protect human 

health or the environment. Consequently, a corrective measures program can 

be imposed under Section 3008(h), even if a facility's interim status has been 

taken away as a result of an interim status corrective action order. The 

Agency also believes that Section 3008(h) can be used to compel responses to 

releases at facilities that lost interim status prior to a §3008(h) action. 

This approach is consistent with Congressional intent to assure that 

significant environmental problems are addressed at facilities that treat, 

store or dispose of hazardous waste but do not have a final RCRA operating or 

post-closure permit. H. Rep. No. 1133, 98th Cong., 2d Sess. 110-112 (1984). 

Where a State is authorized to administer the RCRA progr~n, the require

ments for obtaining the State's equivalent to interim status may differ from 

those of the federal progra~. In authorized States that do not duplicate the 

federal procedures, hazardous waste treatment, storage and disposal facilities 

that have not been granted or denied a final RCRA permit are generally considered 

interim status facilities. Land disposal facilities that were issued State permits 
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after November 8, 1984 but have not yet received the federal portion of the 

permit applicable to continuinq releases under Section 3004(u) are treated for 

purposes of this guidance in the same manner as interim status facilities. 

Similarly, hazardous waste underground injection wells that did not receive a 

UIC permit prior to that date will also be treated in the same manner as interim 

status facilities. See the notice of implementation and enforc~nent policy for 

loss of interL~ status under Section 3005(e). 50 FR 38947 (September 25, 1985). 

" ••• Corrective action or such other response measure as he deems necessary 
to protect human health or the environment ••• " 

Prior to the Hazardous and Solid Waste Amendments of 1984, the term 

"corrective action", in the RCRA regulatory context, referred to removal or 

treatment in place of Appendix VIII hazardous constituents in groundwater. 

40 CFR 264.100. Section 3008(h) is not restricted to remedial action for 

ground-water contamination, hONever. The statutory languagP. and the legislative 

history indicate that a wide range of responses to releases to all media from 

waste management activities may be compelled. Financial assurance for any 

response measure may also be required. 

The authority can be used to require implementation of one or more staqes 

of a clean-up program, such as: 

° Containment, stabilization or removal of the source of contamination, 

0 Studies to characterize the nature and extent of contamination and to 
assess exposure and health and environmental effects, 

0 Identification and evaluation of remedies, 

0 Design and construction of the chosen remedy, 

0 Implementation of the remedy, and 

0 Monitoring to determine the effectiveness of the remedy. 
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For example, a §3008(h) order might require that the owner or operator 

conduct a study to characterize the nature and extent of contamination, then 

select a remedy and submit a corrective action plan to EPA. The Agency and the 

owner or operator would then confer on the plan and amend the order to reflect any 

modifications. H. Rep. No. 1133, q8th Cong., 2d Sess., 111 (1984). Because a 

study on the nature and extent of contamination and the selection and design of 

a remedy may require a significant amount of time, Section 3008(h) should be 

employed to require interim measures as necessary to protect human health and 

the environment prior to completion of the study and selection of a remedy. 

Examples of interim remedies that could be compelled include removal of the 

waste or containment of the source of the contamination by lininq a unit or 

erecting dikes. In sane instances, preliminary pumping and treating of affected 

groundwater may be appropriate. 

While the information needed to make a determination that there is or has 

been a release is winimal, more information may be needed to justify a specific 

interim or full remedy. The Administrator can require "corrective action or 

such other response measures as he deems necessary to protect human health or 

the environment." To show that a response may be necessary to protect human 

health or the environment, the present or potential threat posed by the release 

should be described. The Agency may consider a variety of factors, including 

the quantity of hazardous waste; the nature and concentration of hazardous 

constituents or other hazardous properties exhibited by the waste; the facility's 

waste management practices; potential exposure pathways; trans[X)rt and environmental 

fate of hazardous constituents; hurnans or environmental receptors that might be 

exposed; the effects of exposure, and; any other appropriate factors. To compel 

corrective action investigations or studies, only a general threat to human 

health or the environment needs to be identified. 
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IV. Aa1INISTRATIVE ACTIONS 

Under Section 3008(h), the Agency can issue administrative orders or 

commence a civil judicial action. The decision to pursue an administrative 

or judicial remedy must be made on a case-by-case basis since each approach 

has advantages and disadvantages. An administrative order, for instance, can 

usually be issued quickly, while preparation for a judicial action may be more 

time-consuming and must be referred to the I:Bpartment of ,Justice. On the 

other hand, a judicial order or consent decree can be enforced readily since 

the court already has jurisdiction of the matter. 

EPA may issue a §3008(h) administrative order to require corrective 

action or any response necessary to protect human health or the environment. 

The order may include a suspension or revocation of authorization to operate. 

If any person named in the order fails to comply with the order, the Agency 

may impose a civil penalty not to exceed $25,000 for each day of noncompliance. 

Notice to States 

Section 3008(h) does not require that States be given notice of an impending 

action. To ensure that the Agency is fully infonned of relevant facts and, in 

view of the Federal/State relationship, consultation with the State should 

usually precede an EPA action. To avoid misunderstandings, reasonable notice 

should be given to the State when an action is taken. The notice should include 

the location and a description of the facility, the names and addresses of the 

owners and operators, the conditions requiring a response and a description of 

the action that EPA will require. 
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Elements of Orders 

Because it is the focal point in all proceedings subsequent to its issuance, 

the initial order must be as complete as possible. Failure to develop an 

adequate document may have adverse consequences if the Agency seeks judicial 

enforcement. All §3008(h) orders should contain the following general elements: 

0 

0 A statement of the statutory basis for the order. 

° Factual allegations showing that there is or has been (1) a release (2) 
of hazardous waste or hazardous constituents (3) into the environment 
(4) at or from an interim status facility. Facts indicating that the 
response is necessary to protect human health or the environment should 
also be presented. 

0 A determination, based on the factual allegations, that there is or 
has been a release of hazardous waste or hazardous constituents to 
the environment fran an interim status facility. 

0 An order that clearly identifies the tasks to be performed, and a schedule 
of compliance accompanied by appropriate reporting and approval requirements. 

0 A statement informing the respondent that he has a right to request 
a hearing within 30 days of issuance concerning any material fact in 
the order or the terms of the order. 

0 A notice of opportunity for an informal settlement conference. It 
is the Agency's policy to encouraqe settlement of §3008(h) actions 
through infonnal discussions. The respondent should be cautioned, however, 
that a request for a conference does not affect the 30 day period for 
requesting a hearing. 

A statement that EPA may assess penalties not to exceed $25,000 per 
day of non-compliance with the order. 

It may be appropriate to include a provision for stipulated penalties in 

orders on consent. Such a provision, however, should be drafted to make it 

clear that the stipulated penalty is not EPA's sole remedy and that Aqency has 

not waived its statutory authority to assess penalties under Section 3008(h) (2). 

It is recommended that the Regions pursue judicial referrals to impose penalties 

for noncompliance with a §3008(h) administrative order rather than issuing 

a subsequent order for penalties. 
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Releases fran liability and covenants not to sue may be sought by parties 

negotiating §3008(h) orders. These provisions terminate or seriously impair 

the Federal Government's right of action against a party. In qeneral, the 

interim CERCI.A Settlement Policy (December 5, 1984) may be followed. Releases 

generally will not be appropriate, however, where the extent of contamination, 

the reliability of the remedy or long-term operation and maintenance requirements 

are uncertain. If provided, they should be narrowly drawn. In addition, EPA 

personnel should exercise particular care in drafting such provisions to ensure 

that they do not restrict the operation and enforcement of the on-qoing RCRA 

regulatory program. Moreover, the order should also contain a provision reserving 

the Agency's right to take additional action under RCRA and other laws. For 

example, EPA should reserve the right to expend and recover funds under CERCI.A; 

to bring imminent and substantial endangennent actions under RCRA §7003 and 

CERCI.A §106; to assess penalties for violations of and require compliance with 

RCRA requirements under §3008(a); to address releases other than those identified 

in the order; to require further action as necessary to respond to the releases 

addressed in the order, and; to take action against nonparties if appropriate. 

Hearing Requirement 

To issue a unilateral §3008(h) order, EPA must comply with the requirements 

of Section 3008(b) with respect to an opportunity for a hearing. 130 Cong. Rec. 

S9175 (daily ed. July 25, 1984). Although procedures for §3008(a) administrative 

actions have been established by regulation (See 40 CFR Part 22), those regulations 

are not legally applicable to §3008(h) actions. Hearing procedures for §3008(h) 

actions are under develoµnent. Until formal guidance is available, a Region 

that intends to issue a unilateral order should contact the Office of Waste 

Programs Enforcement, Office of Solid Waste and Emergency Response. 
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Developnent and Preservation of the Adrninistrative Record 

~3008(h) orders might be reviewed in administrative or judicial proceedings. 

Therefore, it is essential that information required by the statute and all 

other relevant information or documents obtained by the Agency be compiled in 

an administrative record, preserved and readily retrievable. The EPA official 

initiating the action should maintain a file that contains the following: 

0 EPA investigative records, such as inspection reports, sampling and 
analytical data, copies of business records, phot(XJraphs, etc.; 

0 Reports and internal Agency documents used in generating or supporting 
the enforcement action, including expert witness statements; 

° Copies of all documents filed with the Reqional Hearinq Clerk or the 
Presiding Officer; 

° Copies of all relevant correspondence between EPA and the respondent; 

0 Written records of conferences and telephone conversations between 
EPA and the respondents, and; 

° Copies of all correspondence between EPA and State or other federal 
agencies pertaining to the enforcement action. 

V. CIVIL JUDICIAL ACTIONS 

Under Section 3008(h), EPA may initiate civil judicial action to compel 

appropriate relief, including a temporary or permanent injunction, or to 

enforce a §3008(h) administrative order. As noted previously, the decision 

to pursue administrative or judicial remedies will be made on a case-by

case basis. Generally, however, a civil judicial action may be preferable 

to issuance of an administrative order in the following types of situations: 

0 A person is not likely to comply with an order or has failed to 
comply with a §3008(h) order. 

0 A person's conduct rnust be stopped immediately to prevent irreparable 
injury, loss or damage to human health or the environment. 

0 Long-term, complex and costly response measures will be required. 
(&:!cause compliance problems are more likely to arise during 
implementation of these actions than while carrying out a simple, 
short-term action, it may be better to have the matter already 
before the court for ease of enf:orcement.) 
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Other factors that could be considered include the value of a favorable decision 

as precedent and the need to deter noncompliance by other potential targets for 

EPA enforcement action under Section 3008(h). 

A request to file a civil judicial action must be refer~ed by the Assistant 

Administrator for Enforcement and Compliance Monitoring to the ~partment of 

of Justice. The procedures that Agency personnel should follow to develop a 

referral and support litigation are described in the RCRA/CERCIA Case Management 

Handbook (August, 1984) and the RCRA Compliance/Enforcement Guidance Manual 

(September, 1984). 

VI. USE OF SECT10N 3008(h) IN RELATION 10 PERMITTING, CLOSURE AND OTHER AUTHORITIES 

RCRA Pennits 

The pre-HSWA regulations applicable to corrective action at permitted facilities 

deal only with a remedial program for treatment in place or removal of qroundwater 

contaminated by a release from a 'requlated unit'. (Prior to HffivA, the term 

'regulated unit' meant a surface impoundrnent, landfill, land treatment unit or 

waste pile that operated after January 26, 1983. Enacbuent of new Section 3005(i), 

which provides that the Part 264 groundwater monitoring, unsaturated zone monitoring 

and corrective action requirernents are applicahle at the time of permitting to 

landfills, surface impoundments, waste piles and lanci treatment units that received 

Subtitle C hazardous wastes after July 26, 1982, necessitated a correspondinq change 

in the definition of regulated unit). Enactment of Section 3004(u) enlarged the 

universe of units subject to corrective action at RCRA facilities by requiring 

that a facility seeking a RCRA permit address all releases of hazardous waste 

and hazardous constituents at any hazardous or solid waste management unit. 
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In addition to increasing the number and kinds of units subject to corrective 

action, EPA will use the Section 3004(u) authority to address releases to air, 

land and surface waters as well as to groundwater. Furthermore, Section 3004(v) 

allCMs EPA to require corrective action beyond the facility boundary where 

necessary to protect human health and the environment unless the facility 

owner or operator is unable to obtain permission from the owner of the affected 

property. 

Permitting can be a lengthy process. Therefore, the interim status 

corrective action authority should be used to address significant environ

mental problems prior to issuance of the permit. With respect to 'requlated 

units', which cannot be permitted until the facility is in compliance with 

Part 270 requirements to assess ground-water contamination and develop a 

corrective action plan if necessary, Section 3008(h) may be particularly useful 

for compelling activities not addressed by the Part 265 and Part 270 regulations. 

For instance, interim corrective action measures could be required prior to 

permit issuance. For releases from solid waste management units and hazardous 

waste manaqement units other than 'regulated units', Section 3008(h) may be 

used to compel interim measures, studies to characterize the nature and extent 

of contamination and the threat posed by the release, selection of remedy and 

design, construction and implementation of the remedy. 

If an interim status facility is seeking an operating permit or will be 

required to obtain a post-closure permit, any §3008(h) action at that facility 

should be designed to meet the needs of the permitting process to the extent 

possible. If all necessary steps in a corrective measures program will not be 

completed prior to issuance of a permit, compliance schedules in the order 

should be developed so that they can be readily incorporated in the permit. 
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RCRA Closures 

EPA believes that the interim status corrective action authority will 

be useful in assurinq environmentally sound closures of RCRA hazardous waste 

management units. Section 3008(h) may be used to supplement the interim status 

closure regulations. Approval of a closure plan does not limit the A;_:Jency's 

ability to use Section 3008(h), as well as other applicable corrective action 

authorities, to deal with releases of hazardous waste or hazardous constituents. 

In view of the number of interim status closures anticipated as a result of 

new statutory and regulatory requirements, the Reqions are encouraged to 

employ the interim status corrective action authority to assure that RCRA 

hazardous waste management units are closed in a manner that properly protects 

human health and the environment. 

Other Enforcanent Authorities 

Because of the broad scope of Section 3008(h) and the variety of activities 

that can be compelled, the interim status corrective action authority may be 

employed 1n conjunction with other enforcement authorities, although it may be 

appropriate to issue separate,concurrent orders due to differing hearing 

requirements. For example, where a violation is associated with a release of 

hazardous waste or hazardous constituents, a Section 3008(a) action should be 

used to require compliance with the regulation and assess penalties while a 

Section 3008(h) action could be employed to compel response actions that go 

beyond regulatory requirements. Section 3013, which allows the Agency to 

compel owners or operators of treatment, storage or disposal facilities to 

conduct certain types of studies, may be used when the presence of hazardous 

waste may present a substantial threat but EPA does not have sufficient 

information to make a determination that there is or has been a release. 
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With regard to imminent and substantial endangennent actions, the legis

lative history makes it clear that enactment of Section 3008(h) does not 

alter the Agency's interpretation of Section 7003. H. Rep. No. 1133, 98th Cong., 

2d Sess. 111 (1984). ~CRA §7003 or CERCLA §106 actions are appropriate if 

conditions at an interim status facility may present an imminent and substantial 

endangerment and the Agency needs to move quickly to address the problem. The 

'imninent hazard' provisions of RCRA and CERCLA may be especially helpful if 

the Agency wishes to take action against responsible parties other than or in 

addition to the current owner or operator. 

VI I. RESERVATION 

The policies and procedures set forth herein and the internal office 

procedures adopted pursuant hereto are intended solely for the guidance 

of United States Environmental Protection Agency personnel. These policies and 

procedures are not intended to, do not, and may not be relied upon to create a 

right or benefit, substantive or procedural, enforceable at law by a party to 

litigation with the United States. The h;jency reserves the right to take any 

action alleged to be at variance with these policies and procedures or that is 

not in compliance with internal office procedures that may be adopted pursuant 

to these materials. 

CX51 page 23 of 23



Exhibit CX52 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 


SEP 30 
MEMORANDUM 

SUBJECT: Transmittal of Interim Guidance on Financial Responsibility for Facilities Subject to 

FROM: 

RCRA Corrective Action 

TO: RCRA Senior Policy Advisors, Regions I - X 
RCRA Enforcement Managers, Regions I - X 
RCRA Key Contacts, Regions I - X 

This memorandum transmits the attached document entitled “Interim Guidance on Financial 
Responsibility for Facilities Subject to RCRA Corrective Action.” Financial assurance is an 
important aspect of the corrective action program. This document provides decision makers 
guidance in the implementation of financial responsibility requirements to ensure that owners and 
operators provide evidence of financial responsibility for corrective action that may become 
necessary in the This guidance will also assist the states that are authorized for corrective 
action in the implementation of financial assurance requirements, so please share it with them as 
appropriate. 

In some cases there may be some facility owners and operators that are unable or fail to 
provide financial assurance. Prompt enforcement action against non-compliant, financially viable 
entities is generally appropriate. We recognize that facility owners and operators that are bankrupt or 
have other financial problems may have difficulty securing financial assurance. We encourage 
innovative and site-specific approaches to address the difficulties financially stressed companies 
have in meeting financial assurance requirements. This guidance does not prescribe the use of any 
particular approach. Decision makers have the discretion to use approaches described here, or on a 
case-by case basis adopt a different approach as appropriate. 

ON 

PAPER 

CX52 page 1 of 17



We appreciate the input we received from the Regional and State representatives 
who helped shape this document. Thank you to those of you who allowed members of 
your staffs to work on it. Some of them participated on the workgroup, and some 
reviewed drafts of the guidance and provided comments. We received input from all 10 
Regions as well as from ASTSWMO=s Corrective Action and Permitting Task Force and 
the States of Arkansas, California, Florida, Illinois, Michigan, New York, Ohio, Virginia, 
and Washington. 

Our offices are working on several projects in the area of financial assurance. We 
are forming work groups with your staffs and interested states to facilitate 
communication by sharing case studies and best practices. In addition, financial 
assurance training modules and courses are under development, as are efforts to include 
financial assurance data in RCRAInfo. For more information regarding financial 
assurance for corrective action, please contact Mary Bell at (202) 564-2256 or Dale 
Ruhter at (703) 308-8192. 

Attachment 

cc:
 
Regional Counsels (Regions I - X)
 
Paul Connor, OECA/OSRE
 
Neilima Senjalia, OECA/OSRE
 
Sandra Connors, OECA/OSRE
 
Monica Gardner, OECA/OSRE
 
Bruce Kulpan, OECA/OSRE
 
Peter Neves, OECA/OSRE
 
Mary Bell, OECA/OSRE
 
Tracy Gipson, OECA/OSRE
 
Matthew Hale, OSWER/OSW
 
Bob Hall, OSWER/OSW
 
Desi Crouther, OSWER/OSW
 
Tom Rinehart, OSWER/OSW
 
Betsy Devlin, OSWER/OSW
 
Dale Ruhter, OSWER/OSW
 
Brian Grant, OGC
 
Mary Beth Gleaves, OGC
 
Rosemarie Kelley, OECA/ORE
 
Lynn Holloway, OECA/ORE
 
Tom Kennedy, ASTSWMO
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Section 1: Introduction 

The purpose of this document is to provide guidance to EPA Regions and States authorized for 
corrective action (“authorized states”) regarding corrective action financial responsibility 
requirements at hazardous waste facilities subject to the Resource Conservation and Recovery 
Act (RCRA). This guidance addresses RCRA corrective action financial responsibility 
provisions at hazardous waste treatment, storage and disposal facilities (TSDFs) that are 
permitted or subject to RCRA § 3008(h) orders. 1 

This document does not address financial responsibility requirements for closure, post-closure 
care or third-party liability. 2  In addition, this document does not address every available option 
or approach; and some of the ideas suggested in this document may not be appropriate for all 
facilities. Finally, regulators should be aware that state laws and regulations may differ from 
federal requirements and may affect how the regulatory agency handles financial responsibility 
requirements. 

Corrective action entails conducting cleanup activities to address all unacceptable risks to human 
health or the environment from the release of hazardous waste or hazardous constituents at 
TSDFs. 3  The corrective action process generally includes the following elements: initial site 
assessment, site characterization, environmental indicators, selection and implementation of the 
remedy. 4 

If corrective action, when necessary, cannot be completed prior to the issuance of a permit to an 
owner or operator of a TSDF by the Administrator or an authorized State, the permit must 
contain a schedule of compliance for completing such corrective action and assurances of 
financial responsibility. 5  Thus, both EPA and authorized States must include assurance of 
financial responsibility for corrective action in permits that require corrective action. EPA is 

1 Advance Notice of Proposed Rulemaking, Scope and Definitions, 61 Fed. Reg. 19432, 
at 19441 (May 1, 1996) (hereinafter “the 1996 ANPR”). 

2 Regulations for closure, post-closure care and third-party liability are found in 40 CFR 
Part 264, Subpart H for owners and operators of permitted hazardous waste facilities, and 40 
CFR. Part 265, Subpart H for owners and operators of facilities operating under interim status. 

3See, e.g., discussion of corrective action authority in the context of permitting and 
Section 3008(h) orders in the 1996 ANPR at 19442-43 and 19453-54 (discussion of the 
definitions of “release” and “solid waste management unit”). 

4 The 1996 ANPR at 19436 and 19443; Environmental Indicators for Corrective Action 
and Corrective Action Process. RCRA Cleanup Reforms (www.epa.gov/correctiveaction). 

5 RCRA § 3004(u), 42 U.S.C. § 6924(u). 
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authorized to issue administrative orders or file civil judicial actions that impose corrective 
action financial responsibility requirements on facilities subject to 3008(h) orders. 6 

The primary purpose of the financial responsibility requirements for corrective action is to assure 
that funds will be available when needed to conduct necessary corrective action measures. 7  The 
intent of the RCRA financial responsibility requirements is, in part, to reduce the number of 
TSDFs that are insolvent or abandoned by their owners and operators, leaving the costs of 
corrective action to be borne by the public. 8 

Congress intended that facility owners and operators ensure that adequate funds would be 
available to complete the required corrective action so contaminated TSDFs do not become the 
responsibility of the federal Superfund or State cleanup programs. 9  It is important for regulators 
to require facility owners and operators to obtain financial assurance when the companies are 
financially healthy, so that resources are set aside in the event a company hits a financial decline. 

The Agency recognizes that there may be some facility owners and operators that are unable or 
fail to provide financial assurance. Prompt enforcement action against non-compliant, 
financially viable entities is generally appropriate. In cases where the owner or operator is 
insolvent or bankrupt and is having difficulty securing financial assurance, regulators could 
consider requiring the owner or operator on a case-by-case basis to provide financial assurance 
pursuant to a compliance schedule as part of an enforcement action, while also performing the 
necessary corrective action. Regulators are encouraged to work with financially distressed 
facility owners and operators to develop practical facility-specific cleanup goals that protect 
human health and the environment, and to assure, using all appropriate tools, that the regulated 
community complies with financial assurance requirements. 

EPA has not promulgated detailed regulations for financial assurance for corrective action. EPA 
codified the statutory requirements for owners and operators of permitted facilities, but did not 
codify requirements for owners and operators of facilities operating under interim status. 
Regions and authorized States have discretion in determining how to address the corrective 
action financial assurance requirements at each RCRA TSDF to meet the regulatory and 
statutory requirements in light of the specific circumstances at that facility. 

EPA recognizes that the main goal of regulators in implementing the corrective action 

6 RCRA § 3008(h), 42 U.S.C. § 6928(h); see e.g., 63 Fed. Reg. 56710, at 56716 (Oct. 22, 
1998) and 65 Fed. Reg. 70954, at 70966 (Nov. 28, 2000). 

7 Interim final rule with request for comments, Future Regulatory Activity, 47 Fed Reg. 
32274, at 32279 (July 26, 1982). 

8 The 1996 ANPR at 19434, Statutory and Regulatory Requirements. 

9 The 1996 ANPR at 19434, Statutory and Regulatory Requirements. 
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requirements is to protect human health and the environment presented by releases at RCRA 
facilities, and that financial assurance involves matters with which regulators are sometimes not 
familiar. By this guidance, EPA hopes to assist regulators in understanding the purpose and 
importance of financial assurance for corrective action and the regulator’s role in ensuring that 
financial assurance is sufficient. 

This guidance document does not address all issues related to financial responsibility for 
facilities subject to RCRA corrective action. We expect to issue follow-up guidance to address 
some of the outstanding issues, such as model language options for administrative orders. 

Section 2: Statutory and Regulatory Requirements for Providing 
 
Financial Assurance for Corrective Action at Hazardous Waste Treatment, 

Storage and Disposal Facilities
 

RCRA TSDF owners and operators are required to demonstrate financial responsibility for 
corrective action as may be necessary to protect human health and the environment primarily to 
ensure adequate funds are available to undertake the necessary corrective action at the facility in 
the event, for example, the facility owners and operators are unable or fail to do so. Under 
RCRA § 3004(u), permits issued by the Administrator or a State “shall contain schedules of 
compliance for such corrective action (where such corrective action cannot be completed prior to 
issuance of the permit) and assurance of financial responsibility for completing such corrective 
action.” 

RCRA § 3004(v) further requires that corrective action be taken beyond the facility boundary 
where necessary to protect human health and the environment unless the facility owner or 
operator concerned demonstrates to the satisfaction of the Administrator that, despite its best 
efforts, it was unable to obtain the necessary permission to undertake off-site corrective action. 

Federal regulations at 40 CFR § 264.101 codify the requirements of RCRA § 3004(u) and (v). 
“The owner or operator of a facility seeking a permit for the treatment, storage or disposal of 
hazardous waste must institute corrective action as necessary to protect human health and the 
environment for all releases of hazardous waste or constituents from any solid waste 
management unit” and “the permit will contain assurances of financial responsibility for 
completing such corrective action.” Further, “[t]he owner or operator must implement corrective 
actions beyond the facility property boundary, where necessary . . . “; and “[a]ssurances of 
financial responsibility for such corrective action must be provided.” 

At permitted TSDFs, financial assurance requirements for corrective action are imposed through 
the permit. The part of the permit that includes requirements for financial assurance for 
corrective action may be issued by an authorized State, or where States are not authorized, by 
EPA. 

At facilities that are issued RCRA § 3008(h) orders, EPA may rely on its administrative order 
authority, rather than on permits, to impose financial assurance requirements. Under RCRA § 
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3008(h), EPA may issue administrative orders requiring corrective action or such other response 
measures as EPA may deem necessary to protect human health or the environment. EPA’s 
authority under this section includes, among other things, the authority to require financial 
assurance for corrective action. Most authorized States have § 3008(h)-like authority. 
Regulators are encouraged to include financial responsibility requirements in corrective action 
orders issued to TSDF owners and operators. 

RCRA regulations authorize the use of various mechanisms to provide financial assurance for 
closure, post- closure, and third-party liability including any one, or a combination of, if 
appropriate, trust fund, surety bond, letter of credit, insurance, corporate guarantee, or 
qualification as a self-insurer by means of a financial test. EPA may allow these financial 
mechanisms to establish financial assurance for corrective action under either permits or 
administrative orders. EPA may allow other financial mechanisms as well if the facility owner 
or operator demonstrates to the satisfaction of the Agency, that such mechanisms provide an 
acceptable level of financial assurance, and the mechanism is otherwise consistent with federal 
law. 10 Authorized States may allow these or other financial assurance mechanisms that are 
consistent with the requirements of their own laws and provide adequate assurance. 11 

Section 3: Implementation of Financial Assurance Requirements for Corrective Action: 
Timing, Cost Estimating and Mechanisms 

In the legislative history of RCRA § 3004(u), Congress expressed concern that unless all 
hazardous constituents released from solid waste management units at permitted facilities are 
addressed and cleaned up more sites will be added to the Superfund program in the future, with 
little prospect for control or cleanup. 12  Although detailed regulations to govern financial 
assurance for corrective action were proposed by the Agency, they were not finalized. Instead, 
EPA codified the statutory requirements for owners and operators of permitted facilities. The 
Agency has emphasized that regulators should ensure that financial assurance requirements are 
applied appropriately to ensure remedies proceed expeditiously and facility owners and operators 
have the necessary funds to implement corrective action. 13 

3.1 Timing and Cost Estimating 

10 For further discussion of this subject, see preamble to the Proposed Rule, Allowable 
Mechanisms, 55 Fed. Reg. 30799, at 30856 (July 27, 1990), and RCRA § 3004(a) & (t), 42 
U.S.C. § 6924(a) & (t); 40 CFR Parts 264, Subpart H & 265, Subpart H. 

11 RCRA § 3009, 42 CFR § U.S.C. § 6929. 

12 The 1996 ANPR at 19434, citing H.R. Rep. No. 198, 98th Cong., 1st Sess., part 1, 61 
(1983). 

13 The 1996 ANPR at 19455. 
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The Agency has acknowledged the difficulties regulators face in determining when financial 
assurance for corrective action should be established and the amount of financial assurance to 
require. In the 1996 ANPR, EPA stated that financial assurance demonstrations have been 
ordinarily required at the time of remedy selection. 14  The Agency has also said the degree of 
investigation and subsequent corrective action necessary to protect human health and the 
environment varies significantly across facilities. Since few cleanups will follow exactly the 
same course, decision makers should have significant latitude to structure the corrective action 
process, develop cleanup objectives, and select remedies appropriate for facility-specific 
circumstances.15  Since no final rule was issued by the Agency concerning the timing of financial 
assurance for corrective action, regulators have the flexibility to tailor the timing and 
requirements for financial responsibility to facility-specific circumstances. 16 

In determining the timing and the amount of financial assurance at a particular site, there are 
several approaches for regulators to consider. One approach is to require financial assurance for 
known releases at the time of final remedy selection, and the associated cost estimates are 
known. The advantage of this approach is that the regulator can use this cost to determine the 
amount of financial assurance to require. However, a disadvantage to this approach is that funds 
are set aside relatively late in the process, often not before major costs are incurred. 17  Since it 
frequently takes several years from the time a facility becomes subject to corrective action for 
the facility to reach the final corrective measures selection stage of the process, there is a risk 
that a facility owner or operator’s financial situation could deteriorate during that time. If the 
owner or operator’s financial health declines and there is not sufficient financial assurance in 
place, the responsibility to fund the cleanup may shift to the regulating agency and/or taxpayers. 

Another approach in determining the timing and amount of financial assurance at a particular 
facility is to require owners and operators to demonstrate financial assurance once it is 
determined corrective action is necessary, but before the corrective measures are selected and 
corrective action costs are known. This approach would require a facility owner or operator or 
the regulator to make an early estimate of the likely cost of corrective action at the facility, and 
require the facility owner or operator to provide financial assurance for that cost. After the 
corrective measures are determined and better cost estimates are known, the financial assurance 
could be adjusted up or down, consistent with the revised cost estimate. This approach would set 
aside funds for corrective action costs at an earlier stage. However, it may be difficult to 

14 The 1996 ANPR at 19454, Financial Assurance. 
 

15 The 1996 ANPR at 19440, Program Management Philosophy. 
 

16 The 1996 ANPR at 19454, Financial Assurance.
 

17 The 1986 ANPR at 37860, Timing and Amount of Financial Assurance. 
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determine a reasonable amount for som 18e facilities. 

Regulators also should consider the nature of the cleanup involved at a particular site. Although 
early implementation of the corrective action program focused on final cleanups, more recently 
the trend has been towards ensuring interim measures and stabilization. 19  Since final remedy 
implementation may be delayed at some facilities, based on information available at the 
beginning of the corrective action process, it may make sense to require TSDF owners and 
operators to demonstrate financial assurance for early stages of the corrective action process on a 
site-specific basis. For example, where it is known that the costs of the investigation are certain 
to be quite substantial and/or when the facility is in poor financial condition, regulators may wish 
to consider requiring financial assurance to cover the estimated cost of the investigation. At 
other facilities, regulators may determine it is necessary and appropriate to require financial 
assurance for significant interim measures as well. An example of such an interim measure is 
installing and maintaining a groundwater well system to stop a plume of contamination from 
further migration. 

Initially, the financial assurance required could be limited to those activities, such as the 
investigation and interim measures, that are deemed necessary at the beginning of the process. 
Later, if it is determined that additional corrective measures are required and what those 
corrective measures will be, regulators could require financial assurance to be established for 
those corrective measures. Regulators could structure the financial assurance requirements in 
the permit or administrative order so that the facility owner or operator could demonstrate 
financial assurance incrementally. The financial assurance could be adjusted as the work is 
conducted, and as the costs of subsequent stages become known. Some financial assurance 
mechanisms might be better suited to this approach than others. 

18 The 1986 ANPR at 37860, Timing and Amount of Financial Assurance. 

19As the corrective action program began to mature it became clear to regulators that final 
cleanups were difficult and time consuming to achieve, and an emphasis on final remedies at just 
a few facilities could divert limited resources from addressing ongoing releases and 
environmental threats at many other facilities. As a result, the Agency established the 
Stabilization Initiative in 1991 which increased the rate of corrective actions by focusing on 
near-term activities to control or abate threats to human health and the environment and prevent 
or minimize the further spread of contamination. In addition, in response to the Government 
Performance and Results Act of 1993 (GPRA) and criticism that the agency focused too much on 
administrative process rather than actual cleanups, EPA developed two specific environmental 
indicators for the corrective action program: Human Exposures Controlled Determination and 
Groundwater Releases Controlled Determination. The indicators are facility-wide measures that 
are obtained when there are no unacceptable risks to humans due to contaminants or when 
migration of contaminated groundwater is controlled. Thus, the current approach to corrective 
action focuses on ensuring interim measures and stabilization actions (The 1996 ANPR at 
19436). 
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There are potential advantages in requiring TSDF owners and operators to demonstrate financial 
assurance earlier and incrementally, rather than at final remedy selection. This approach could 
assure that funding will be available for stabilization activities so that the facility does not 
present an unacceptable risk in the near-term if it defaults. Demonstrating financial assurance 
incrementally could increase the amount of resources available for cleanup work while reducing 
the financial burden on the facility owners and operators of providing a large amount of financial 
assurance for remedy implementation. 

Depending on the mechanism selected, it is possible for the regulator to structure the requirement 
for financial assurance so that the amount set aside is reduced or increased at specified intervals 
as the corrective action work is characterized and conducted. Permits or administrative orders 
would be modified accordingly. Regulators may structure the financial assurance so the amount 
is reconsidered at regular intervals (e.g., annually) corresponding with completion of the various 
stages of corrective action at a particular facility. The amount of financial assurance should also 
account for inflation. 

We recommend that estimates be based on costs that would be incurred by an independent, third-
party in order to ensure that the full costs of corrective action will be covered in the event an 
owner or operator is not able to fulfill its obligations. EPA’s 1986 proposed rule for financial 
assurance for corrective action contains some discussion of some of the elements that may be 
relevant to a cost estimate. 20  Often, however, regulators will need to rely on the institutional 
knowledge that exists in their Region or State to estimate the costs of some of these activities 
when actual costs are not known. 

The language of the permit or administrative order should be crafted carefully to ensure that the 
financial assurance requirements are clearly set forth and that the amount necessary for the 
particular facility is established and maintained. Regulators may also consider including a 
provision in an order providing that if the facility owner or operator fails to establish and maintain 
the financial assurance as required, the facility owner or operator may be subject to enforcement 
action, including civil penalties. In addition, clear definitions of operative terms, such as “failure 
to fulfill corrective action obligations” will help insure compliance. 

3.2 Mechanisms 

Since EPA has not promulgated specific regulations for financial assurance for corrective action, 
regulators have the flexibility to determine which mechanism an owner or operator may use to 
satisfy the financial assurance requirements. Often regulators look to other regulatory provisions 
pertaining to financial assurance for guidance such as the regulations for closure and post-closure 
care and third-party liability at TSDFs at 40 CFR Part 264, Subpart H. These provisions allow 
owners and operators of TSDFs to demonstrate financial responsibility through a trust fund, 

20  Advance Notice of Proposed Rulemaking, 51 Fed Reg, 37854, at 37862 (Oct. 24, 
1986) (hereinafter “the 1986 ANPR”). 
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surety bond, a letter of credit, insurance, corporate guarantee, or qualification as a self-insurer by 
means of a financial test. Any one, or any combination of these mechanisms may be used if 
appropriate, to satisfy the financial assurance requirements for corrective action given the specific 
circumstances. EPA may allow other mechanisms to provide financial assurance for corrective 
action as well, if the facility owner or operator demonstrates to the satisfaction of the Agency that 
such mechanisms provide an acceptable level of financial assurance, and the mechanisms are 
otherwise consistent with federal law. 21  States may use these or other financial assurance 
mechanisms, provided they are permissible under their own laws and provide adequate levels of 
assurance. Each mechanism has unique characteristics so regulators should carefully evaluate the 
advantages and disadvantages of each when determining which should be used. 

Regulators may also look to the regulations for municipal solid waste landfill facilities at 40 CFR 
Part 258.74, Subpart H, and the regulations for underground storage tanks at 40 CFR Part 280.90, 
Subpart G for guidance as well. 22 

EPA urges regulators to exercise caution in drafting the actual language of the mechanism to be 
used for a specific facility. For example, regulators should not necessarily rely on the exact 
language in the regulations because that language does not relate specifically to corrective action. 
The language of the mechanism or instrument for financial assurance should be drafted for the 
specific purpose of providing financial assurance for corrective action at the specific facility 
being addressed in order to ensure its availability in the event that the owner or operator fails to 
fulfill its obligations. 

The permit or administrative order can be drafted to include provisions to help ensure the 
adequacy of the financial assurance mechanism.  For example, the document could be drafted to 
include the specific mechanism the facility owner or operator must provide or a specific range of 
options that would be acceptable to the regulating agency. For administrative orders, the selected 
mechanism would require approval by the regulating agency. In addition, the administrative 
order could set forth consequences in the event the owner or operator fails to establish and 
maintain the financial assurance as required. 

Use of each mechanism implicates a specialized area of law and finance. Regulators should work 
with experts in those fields in reviewing the mechanisms proposed prior to approval to ensure 
sufficiency. Once a mechanism is selected, there are various techniques to ensure the mechanism 
remains effective. In the regulations mentioned above, for example, mechanisms such as the 
financial test are monitored to ensure the company continues to meet both the financial and the 
record keeping and reporting requirements. Monitoring of third-party mechanisms, such as surety 

21  Proposed Rule, Allowable Mechanisms, 55 Fed. Reg. 30799, at 30856 (July 27, 1990). 

22  The financial assurance regulations referenced above are available electronically at 
www.epa.gov/epahome/cfr40  (Title 40, Chapter I, Subchapter I Solid Wastes (Parts 239-299), 
Part 264 p.64; Parts 258.74 p.47; Parts 280.90 p.36). 
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bonds also ensures the surety remains financially viable. This can be done, for example, by 
confirming that the surety continues to be included in the U.S. Treasury’s Circular 570. 
Monitoring by regulators can be facilitated by, for example, imposing regular reporting 
requirements on the owner or operator. 

As important as regular monitoring are requirements for reporting any termination or cancellation 
of the financial assurance instrument. The regulatory authority could require notice of the intent 
to cancel, terminate or fail to renew an instrument. This notice could provide sufficient time for 
the owner or operator to obtain a replacement or, if one is not available, allow the regulator 
enough time to call in the instrument and ensure that funds will be available for the work. In 
addition, when a corporate guarantee is used, the corporate guarantor could be required to provide 
immediate notice whenever it no longer meets the financial test. When this occurs, the facility 
owner or operator could be required to provide an alternative financial assurance mechanism. 
The financial assurance regulations referenced above provide examples of how this can be 
structured. 

In sum, regulators have considerable discretion in determining how to address financial assurance 
requirements that are protective of human health and the environment. The Agency suggests 
using the approach that is best suited to the particular facility being addressed. Practical cleanup 
requirements should be developed that enhance timely, efficient and protective cleanups based on 
facility-specific circumstances. 

Section 4: Responding to Facilities that Claim an Inability to Provide Financial 
Assurance for Corrective Action 

4.1	 Evaluating the Financial Health of a Facility Where the Owner/Operator 
Claims a Limited Ability to Provide Sufficient Financial Assurance 

Where financial assurance for corrective action has not yet been provided by the owner or 
operator of a TSDF, an owner or operator could claim, at the time the financial assurance must be 
provided, that it cannot afford the required financial assurance or claim that no one is willing to 
provide it for them. Where corrective action cannot be completed prior to issuance of the permit 
RCRA and current federal regulations explicitly mandate permits issued to owners and operators 
of TSDFs must contain schedules of compliance for corrective action and assurances of financial 
responsibility for completing such corrective action. 23  Likewise, owners and operators of 
facilities subject to RCRA 3008(h) administrative orders are typically required to provide 
financial assurance. In cases where the facility owner or operator claims it is unable to afford the 
required financial assurance, EPA recommends that regulators evaluate the financial health of the 
owner or operator to determine whether the claim is valid. Regulators should obtain the expertise 
of a financial analyst when making this determination. 

23 RCRA § 3004(u), 40 CFR § 6924(u); 40 CFR § 264.101. 
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A good starting point for reviewing the financial condition of an owner or operator would be the 
individual or company’s financial statements and tax returns. Generally, reviewing a company’s 
records from the last five years will be sufficient. The facility owner or operator should not have 
any difficulty voluntarily providing such information to document a legitimate claim. 

Regulators should keep in mind that the value of an entity’s financial statements and tax returns is 
limited because these documents generally reflect past financial performance from which future 
performance may only be predicted. They do not provide certainty about an owner or operator’s 
future financial situation. 

Regulators should also keep in mind that an owner or operator that submits financial information 
generally will have the expectation that such information will be retained as confidential and not 
released to the public. EPA has specific procedures that must be followed in the event that an 
entity that submits financial information claims that the information is confidential. 24  Each State 
regulator is encouraged to review his or her State’s rules regarding such information. 

Besides financial information provided by the owner or operator, regulators may also find useful 
information from other sources, such as Dun & Bradstreet (D&B), the Securities and Exchange 
Commission (SEC), and LEXIS-NEXIS. In addition, both Moody’s and Standard & Poor’s 
provide bond ratings. These services may have information that may be helpful in predicting a 
company’s future performance, and therefore, its ability to provide financial assurance. 

D&B can provide a broad range of information such as bankruptcy filings, suits and liens, and 
credit opinions. Regulators can use D&B to identify and group entities within an organization, 
and link parents with subsidiaries. D&B also provides business deterioration and high risk alerts. 

Private services, such as D&B, provide useful reference tools, but the costs of collecting and 
analyzing the data from these services can be high, so regulators may not have access to them. 
Access to EDGAR, SEC’s online database is publicly available at no cost. EDGAR is available 
at www.sec.gov/index/htm.  However, the SEC only has financial information on publicly traded 
companies, with assets of $10 million or higher. It is important to note that previous analysis by 
EPA found significantly higher bankruptcy rates for owners and operators that have a net worth 
less than $10 million. 25 

If the regulator determines that the owner or operator’s claim is valid, the regulator must decide 
the best course of action to try to bring the owner or operator into compliance with financial 
assurance requirements during the period leading up to final remedy selection. If the facility 
owner or operator concerned demonstrates that it is working toward complying with the 
requirements, and that there is a reasonable prospect of providing financial assurance in the near 

24 40 CFR Part 2.208, Subpart B. 

25 Notice of Proposed Rulemaking, 59 Fed. Reg. 51523, at 51527 (Oct. 12, 1994). 
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future, the regulator may consider requiring the owner or operator to provide the financial 
assurance in accordance with a schedule, while also performing the necessary corrective action. 
The compliance schedule should clearly set forth, in detail, what the owner or operator must do, 
when the owner or operator must do it, and the milestones and reporting requirements. In 
addition, the compliance schedule should require the owner or operator to submit updates on its 
financial situation. For interim status facilities, regulators should consider including such terms 
in an administrative order. For permitted facilities, the regulators may need to modify the permit 
to accomplish the same result. 

If the regulator determines that the facility owner or operator’s claim is not valid, a variety of 
options are available to the regulator to ensure that the owner or operator complies with the 
financial assurance requirements. For example, depending upon the circumstance the regulator 
could issue an administrative order requiring compliance with RCRA financial assurance 
requirements and/or seek penalties for noncompliance, or file an action for injunctive relief in 
court. 

4.2 Environmental Claims in Bankruptcy Filings 

When the owner or operator of a facility subject to RCRA corrective action requirements files for 
bankruptcy, financial assurance issues become further complicated. While bankruptcy law is 
generally favorable to the government in enforcing corrective action and financial assurance 
requirements against debtors, there are often other considerations that should be evaluated 
pragmatically. 

Typically, a financially distressed business will continue to operate and will file a Chapter 11 
bankruptcy case, which provides an opportunity for the company to restructure its debts. If the 
company cannot solve its financial problems, it may seek to liquidate by filing a Chapter 7 
bankruptcy case or by having its Chapter 11 case converted to Chapter 7 liquidation. Issues 
relating to financial assurance vary depending upon whether the bankruptcy case is a Chapter 11 
or Chapter 7 case. 

In a Chapter 11 bankruptcy case, the debtor usually remains in possession and control of its 
property and continues to operate its business while seeking a solution to its financial problems. 
A Chapter 11 debtor is not excused from its obligation to comply with environmental laws and 
regulations in the operation of its business, including financial assurance requirements.26  The 
regulating agency may take appropriate enforcement action to compel compliance or to assess a 

26 In Safety-Kleen, Inc. (Pinewood) v. Wyche, 274 F.3d 846 (4th Cir. 2001), the court held 
that in a Chapter 11 case a state administrative order requiring compliance with RCRA financial 
assurance requirements remains in effect, notwithstanding the filing of a Chapter 11 petition by 
the debtor because the primary purpose of financial assurance requirements is to deter 
environmental misconduct. 
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civil penalty.27  Environmental enforcement actions brought by the government against companies 
in bankruptcy are generally excepted from the bankruptcy automatic stay pursuant to the "police 
power" exemption in 11 U.S.C. §362 (b)(4). 

The regulating agency’s response to a Chapter 11 bankruptcy may differ depending on the 
situation. For example, if the facility owner or operator has established and is maintaining 
adequate financial assurance at the time that it declares bankruptcy, then the regulating agency 
could act to secure that financial assurance by whatever means is appropriate given the particular 
financial assurance mechanism.  It is possible that, upon notice of bankruptcy, the issuer may 
attempt to terminate an instrument established for financial assurance. In such a case, the 
regulating agency will have to act swiftly to decide whether to make a demand for payment to 
secure the funds before the termination of the specific financial assurance instrument occurs. 
Such demand for payment would typically direct payment of the secured amount into an already 
established standby trust, where the funds would be available to finance the ongoing corrective 
action work. This approach works best where the mechanism for demanding such payment is 
specified in the language of the specific instrument that established the financial assurance. 
Ultimately, the party responsible for payment on the financial assurance will be forced to bring a 
claim in the bankruptcy proceeding against the debtor for any payment required by the regulating 
agency under a financial assurance mechanism established prior to the filing of bankruptcy (such 
claims are considered “contingent claims” and are subject to bankruptcy). 

Where the facility owner or operator has not established financial assurance or an appropriate 
amount of financial assurance for corrective action, it is important for the regulating agency to 
assert itself in the bankruptcy proceeding to ensure that the resources of the owner or operator are 
available to address the necessary corrective action. Facilities that file for Chapter 11 bankruptcy 
protection and plan to emerge from bankruptcy as an operating TSDF could be required as part of 
the bankruptcy process, to establish and maintain financial assurance for corrective action. 
Regulating agencies need to be involved in the bankruptcy proceeding to ensure that this is the 
case. Where an owner or operator that has declared Chapter 11 bankruptcy does not intend to 
continue operating as a TSDF and will, therefore, no longer receive hazardous waste, the 
regulating agency should endeavor to ensure that sufficient resources are made available to 
complete the necessary corrective action at the facility. 

Regulators should also be aware that some bankruptcy courts allow Chapter 11 liquidations where 
the debtor remains in possession, no trustee is appointed, and the debtor proposes and the 
creditors vote on and approve a plan of liquidation. Abandonment of contaminated property may 
occur in such Chapter 11 liquidations. 

In a Chapter 7 bankruptcy case, the debtor ceases operations and its business is liquidated. A 
Chapter 7 trustee is appointed who sells the assets of the debtor and distributes any proceeds to 

27 Once a penalty is assessed or a judgment on the penalty is obtained, the automatic stay 
prohibits collection activities other than through the bankruptcy process. 
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creditors in accordance with the priority scheme set forth in the Bankruptcy Code. The Chapter 7 
trustee may seek to abandon contaminated property that cannot be sold. While the debtor’s 
obligations for cleaning up the contaminated property are not discharged by the bankruptcy, the 
debtor rarely has the resources to perform such work. More often than not, the financial 
assurance previously established by the debtor may be the only significant source of funding for 
corrective action. 

Issues that arise when a regulated entity files for bankruptcy are complex. In some instances the 
law is unsettled or may vary depending upon the jurisdiction. Regulators must consult with legal 
counsel when cases involving bankruptcy arise in order to ensure that their regulating agency’s 
rights are preserved. 

Section 5: Conclusion 

RCRA requires permits issued to owners and operators of hazardous waste TSDFs to provide 
assurances of financial responsibility for completing corrective action as may be necessary to 
protect human health and the environment. In addition, financial assurance requirements should 
generally be included in corrective action administrative orders issued under Section 3008(h) of 
RCRA, 42 U.S.C. § 6928(h). Regulators have flexibility to tailor financial responsibility 
requirements to facility-specific circumstances. EPA recommends structuring the governing 
document, either permit or administrative order to ensure that facility owners and operators obtain 
an appropriate mechanism to satisfy the financial responsibility requirements for corrective 
action. The mechanism should ensure that sufficient funds are available to undertake the 
necessary corrective action at the facility in the event the facility owner or operator is unable or 
fails to so do. Failure of a facility owner or operator to comply with financial responsibility 
requirements may put human health and the environment at risk. 

Section 6: Use and Purpose of this Document 

This document is not a regulation nor does it change or substitute for the statutory provisions 
described in this document. Moreover, this document does not confer legal rights or impose legal 
obligations upon any member of the public. 

While EPA has made every effort to ensure the accuracy of the discussion in this document, the 
obligations of the regulated community are determined by statutes, regulations, or other legally 
binding requirements. In the event of a conflict between the discussion in this document and any 
statute or regulation, this document would not be controlling. Because this document cannot 
impose legally-binding requirements EPA and State decision-makers retain the discretion to adopt 
approaches on a case-by-case basis that differ from this guidance where appropriate. 

The general description provided here may not apply to a particular situation based upon the 
circumstances. Interested parties are free to raise questions and objections about the substance of 
this document and the appropriateness of the application of this document to a particular situation. 
EPA and other decision-makers retain the discretion to adopt approaches on a case-by-case basis 
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that differ from those described in this document where appropriate. 

This is a living document and may be revised periodically without public notice. 

For additional information contact: Mary Bell at (202) 564-2256, bell.ma  or Dalery@epa.gov,

ruhter.dale@epa.gov.Ruhter at (703) 308-8192, 
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John Peter Suarez 
Assistant Admini 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUN 2 3 2003 
OFFICE OF 

ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: Regional Counsel, Regions 1 - 10 

Regional Enforcement Division Directors, Regions 1, 2, 4, 6 and 8 

Waste Management Division Directors, Regions 1 - 10 

This memorandum transmits to you the final revised Civil Penalty Policy ("Penalty 

Policy") for actions taken under Subtitle C of the Resource Conservation and Recovery Act 

(RCRA), 42 U.S.C. §§ 6901 et seq, for immediate use in RCRA enforcement actions.1 This 

document includes numerous revisions to the 1990 Civil Penalty Policy, the most significant of 

which are referenced below. In developing this document, the Office of Regulatory 

Enforcement, RCRA Enforcement Division, coordinated with RCRA regional enforcement 

managers, relevant Headquarters offices and the Department of Justice. These revisions are the 

result of significant review and comment by these offices, and reflect case law and EPA policy 

that has evolved over the last twelve years. 

I would like to express my appreciation to the workgroup members whose hard work and 

informative review and consultation is reflected in the revised Penalty Policy. I believe these 

changes significantly improve the Penalty Policy and make it an up-to-date, practical guide for 

the assessment of RCRA penalties. 

As you know, the Penalty Policy provides guidance on developing penalty amounts that 

should be sought in administrative actions filed under RCRA and penalty amounts that would be 

1 As stated in the Policy, the Policy is immediately applicable and should be used to 

calculate penalties sought in all RCRA administrative actions or accepted in settlement of both 

administrative and judicial civil enforcement actions brought under the statute after the date of 

the Policy, regardless of the date of the violation. To the maximum extent practicable, the Policy 

shall also apply to the settlement of administrative andjudicial enforcement actions instituted 

prior to but not yet resolved as of the date the Policy is issued. 

Internet Address (URL) • http:/lwww.epa.gov 

Recycled/Recyclable •Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 500/o Postconsumer content) 
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2 

be acceptable in settlement of administrative and judicial enforcement actions under RCRA. As 

stressed in the Penalty Policy, this document is only guidance and all penalties associated with 

RCRA enforcement actions must meet the statutory requirements (42 U.S.C. § 6928). 

The revisions that have been made include: 

1. The penalty numbers have been adjusted upward by 10% as required by the Debt Collection

Improvement Act of 1996 (another potential increase is pending).

2. The amount of economic benefit considered "significant" warranting inclusion in a complaint

has been increased as follows: $3,000 for penalties less than $30,000; 10% of penalties between

$30,000 and $50,000; and $5,000 for penalties greater than $50,000.

3. The Section on economic benefit has been updated to include "illegal competitive advantage"

concept and "rule of thumb" approach (for calculating small EBN penalties).

4. A penalty mitigation factor has been added to allow for consideration of a violator's

"cooperative attitude" which may allow further penalty reduction up to 10%.

5. A discussion has been added regarding notice pleading (pleading statutory maximum) in some

cases to address concerns raised by amendments to the Equal Access to Justice Act and to match

changes to the Consolidated Rules of Practice (40 CFR Part 22).

6. The History of Noncompliance consideration has been expanded to include other state and

federal environmental laws.

7. The discussion regarding violations which present harm to the regulatory program has been

revised to demonstrate the connection to potential harm to human health and the environment.

8. The Policy has been updated to reflect recent case law developments regarding statute of

limitations and continuing violations.

9. A presumption has been added that small non-profit organizations and small municipalities

may not be as sophisticated as other regulated entities.

10. A discussion and sample complaint language have been added regarding violations

continuing after complaint is filed; alternatives include reserving rights to amend complaint or

actually pleading a per day amount to be added to penalty.

11. References have been added-to relevant policies such as the Small Business Compliance

Policy, the Incentives for Self-Policing Policy (Audit Policy) and the Supplemental

Environmental Projects Policy.

CX53 page 2 of 113



 

 

 

 

  
   

 

 

 
 

 

 
     

      

   

 

 

  

      

 

  

3 

If you would like to discuss this matter further, please contact Rosemarie Kelley of the 
RCRA Enforcement Division at (202) 564-4014 or your staff can call Pete Raack at (202) 564-
4075. 

Attachment 

cc: Enforcement Coordinators, Regions 1-10 

Robert Kaplan, Acting Director, Multimedia Enforcement Division 

RCRA Enforcement Branch Chiefs 

Walker Smith, Office of Regulatory Enforcement 

Karen Dworkin, U.S. Department of Justice 

Robert Springer, Office of Solid Waste 

Earl Salo, Office of General Counsel 

Susan Bromm, Office of Site Remediation Enforcement 

Donna Inman, Office of Compliance 
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I. SUMMARY OF THE POLICY

The penalty calculation system established through U.S. Environmental Protection Agency’s 

RCRA Civil Penalty Policy (“Penalty Policy” or “Policy”) is based upon Section 3008 of RCRA, 

42 U.S.C. § 6928. Under this section, the seriousness of the violation and any good faith efforts 

to comply with applicable requirements are to be considered in assessing a penalty. Consistent 

with this statutory direction, this Penalty Policy consists of: (1) determining a gravity-based 

penalty for a particular violation, from a penalty assessment matrix, (2) adding a "multi-day" 

component, as appropriate, to account for a violation's duration, (3) adjusting the sum of the 

gravity-based and multi-day components, up or down, for case specific circumstances, and (4) 

adding to this amount the appropriate economic benefit gained through non-compliance. More 

specifically, the revised RCRA Civil Penalty Policy establishes the following penalty calculation 

methodology: 

Penalty Amount = gravity-based + multi-day +/- adjustments + economic benefit 

component component 

In administrative civil penalty cases, EPA will perform two separate calculations under this 

Policy: (1) to determine an appropriate amount to seek in the administrative complaint and 

subsequent litigation, and (2) to explain and document the process by which the Agency arrived 

at the penalty figure it has agreed to accept in settlement. The methodology for these calculations 

will differ only in that no downward adjustments (other than those reflecting a violator's good 

faith efforts to comply with applicable requirements) will usually be included in the calculation 

of the proposed penalty for the administrative complaint.  In those instances where the 

respondent or reliable information demonstrates prior to the issuance of the complaint that 

applying further downward adjustment factors (over and above those reflecting a violator's good 

faith efforts to comply) is appropriate, enforcement personnel may in their discretion (but are not 

required to) make such further downward adjustments in the amount of the penalty proposed in 

the complaint. 

In determining the amount of the penalty to be included in the complaint, enforcement 

personnel should consider all possible ramifications posed by the violation and resolve any 

doubts (e.g., as to the application of adjustment factors or the assumptions underlying the amount 

of the economic benefit enjoyed by the violator) against the violator in a manner consistent with 

the facts and findings so as to preserve EPA's ability to litigate for the strongest penalty possible. 

It should be noted that assumptions underlying any upward adjustments or refusal to apply 

downward adjustments in the penalty amount are subject to revision later as new information 

becomes available. 

In civil judicial cases, EPA will use the narrative penalty assessment criteria set forth in the 

Policy to explain the penalty amount agreed to in settlement. In litigation, the penalty that is 

sought should be based on the statutory factors set forth in Section 3008, 42 U.S.C. 

§ 6928 as well as relevant case law.
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Under this Policy, two factors are considered in determining the gravity-based penalty 

component: 

• potential for harm; and

• extent of deviation from a statutory or regulatory requirement.

These two factors constitute the seriousness of a violation under RCRA, and have been 

incorporated into the following penalty matrix from which the gravity-based component will be 

chosen. 

MATRIX1 

Extent of Deviation from Requirement 

Potential 

for 

Harm 

MAJOR MODERATE MINOR 

MAJOR $27,500 

to 

22,000 

$21,999 

to 

16,500 

$16,499 

to 

12,100 

MODERATE $12,099 

to 

8800 

$8,799 

to 

5,500 

$5,499 

to 

3,300 

MINOR $3,299 

to 

1,650 

$1,649 

to 

550 

$549 

to 

110 

The Policy also explains how to factor into the calculation of the gravity-based component the 

presence of multiple and multi-day (continuing) violations. The Policy provides that for days 2 

through 180 of multi-day violations, the calculation of penalties using a multi-day component is 

mandatory, presumed, or discretionary, depending on the "potential for harm" and "extent of 

deviation" of the violations. For each day for which multi-day penalties are sought, the penalty 

amounts should be determined using the multi-day penalty matrix. The penalty amounts in the 

multi-day penalty matrix range from 5% to 20% (with a minimum of $110 per day) of the penalty 

amounts in the corresponding gravity-based matrix cells. Enforcement personnel also retain 

discretion to impose multi-day penalties: (1) of up to $27,500 per day, when appropriate under 

1Although the upper end of the penalty range exceeds the statutory maximum found in 

RCRA Section 3008, 42 U.S.C. § 6928, a 10% increase in the statutory penalty amount was 

authorized by Congress in the Debt Collection Improvement Act of 1996, 28 U.S.C. 

§ 2461. See footnote 3 for further discussion.

2 
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the circumstances, and (2) for days of violation after the first 180, as needed to achieve 

deterrence. 

Where a company has derived significant savings or profits by its failure to comply with 

RCRA requirements, the amount of economic benefit from noncompliance gained by the violator 

will be calculated and added to the gravity-based penalty amount. The Agency has developed 

and made available to Agency personnel several methodologies that can be used to quickly and 

accurately calculate economic benefit. See Section VIII.A.2. 

After the appropriate gravity-based penalty amount (including the multi-day component) has 

been determined, it may be adjusted upward or downward to reflect particular circumstances 

surrounding the violation. Except in the unusual circumstances outlined in Section VIII, the 

amount of any economic benefit enjoyed by the violator is not subject to adjustment. When 

adjusting the gravity-based penalty amount the following factors should be considered:2 

• good faith efforts to comply/lack of good faith (downward or upward adjustment);

• degree of willfulness and/or negligence (upward or downward adjustment);

• history of noncompliance (upward adjustment);

• ability to pay (downward adjustment);

• environmental projects to be undertaken by the violator (downward adjustment); and

• other unique factors, including but not limited to the risk and cost of litigation and the

cooperation of the facility during the inspection, case development and enforcement

process prior to prehearing exchange (upward or downward adjustment).

These factors (with the exception of the upward adjustment factor for history of 

noncompliance and the statutory downward adjustment factor for a violator's good faith efforts to 

comply) should usually be considered after the penalty has been proposed, i.e., during the 

settlement stage. 

A detailed discussion of the Policy follows. In addition, this document includes a few 

hypothetical cases where the step-by-step assessment of penalties is illustrated. The steps 

included are choosing the correct penalty cell in the matrix, calculating the economic benefit of 

noncompliance, where appropriate, and adjusting the penalty assessment on the basis of the 

factors set forth above. Note that these examples are provided merely to illustrate application of 

the components of this Policy. Actual cases may require consideration of a wider range of facts 

and conditions in calculating penalties under this Policy. For example, in actual cases, there may 

be more complex circumstances that should be taken into account in determining the appropriate 

degree of “potential for harm.” Also, the penalty justifications for real cases may require more 

2Note that RCRA Section 3008, 42 U.S.C. § 6928, requires consideration of good faith 

efforts to comply; the additional factors are consistent with the statutory mandate of Section 

3008(a)(3) and ensure that penalties are assessed in a manner that treats the regulated community 

equitably (similar violations are treated similarly) while maintaining case-specific flexibility. 

3 
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case-specific details supporting the decision from where in the matrix cell range the penalty is 

taken. 

II. INTRODUCTION

To respond to the problem of improper management of hazardous waste, Congress amended

the Solid Waste Disposal Act with the Resource Conservation and Recovery Act (RCRA) of 

1976. Although the Act has several objectives, Congress' overriding purpose in enacting RCRA 

was to establish the basic statutory framework for a national system that would ensure the proper 

management of hazardous waste. Since 1976, the Solid Waste Disposal Act has been amended 

by the Quiet Communities Act of 1978, P.L. 95-609, the Used Oil Recycling Act of 1980, P.L. 

96-463, the Hazardous and Solid Waste Amendments of 1984, P.L. 98-221, the Safe Drinking

Water Act Amendments of 1986, P.L. 99-39, the Superfund Amendments and Reauthorization

Act of 1988, P.L. 99-499, and the Federal Facility Compliance Act of 1992, P.L. 102-386. For

simplicity and convenience, the Solid Waste Disposal Act, as amended, will hereinafter be

referred to as "RCRA."

Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), provides that if any person has violated or is 

in violation of a requirement of Subtitle C, the Administrator of the Environmental Protection 

Agency (EPA) may, among other options, issue an order assessing a civil penalty of up to 

$25,000 per day for each violation. This amount has subsequently been increased to $27,500.3 

Section 3008(a)(3), 42 U.S.C. § 6928(a)(3), provides that any order assessing a penalty shall take 

into account: 

• the seriousness of the violation, and

• any good faith efforts to comply with the applicable requirements.

Section 3008(g) applies to civil judicial enforcement actions and establishes liability to

the United States for civil penalties of up to $27,500 per day for each violation of Subtitle C. 

This document sets forth the Agency's Policy and internal guidelines for determining penalty 

amounts that: (1) should be sought in administrative actions filed under RCRA4 and (2) would be 

3The amount that may be sought was adjusted upward from the statutory maximum of 

$25,000 to $27,500 pursuant to the authority of the Debt Collection Improvement Act of 1996, 

28 U.S.C. § 2461, and regulations implementing that Act found at 40 CFR Part 19. For more 

information, see the May 19, 1997, Memorandum from Steven A. Herman “Modifications to 

EPA Penalty Policies to Implement the Civil Monetary Penalty Inflation Rule (Pursuant to the 

Debt Collection Improvement Act of 1996).” 

4 This Policy does not limit the penalty amount that may be sought in civil judicial 

actions. In civil judicial actions brought pursuant to RCRA, the United States may, in its 

discretion, continue to file complaints requesting a civil penalty up to the statutory maximum 

amount, and may litigate for the maximum amount justifiable on the facts of the case. 

4 
CX53  page 11 of 113



  

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 
 

 
 

 

 

acceptable in settlement of administrative and judicial enforcement actions under RCRA5. This 

Policy supersedes the guidance document entitled, “Applicability of RCRA Penalty Policy to 

LOIS Cases” (November 16, 1987). It does not, however, apply to penalties assessed under 

Subtitle I (UST) of RCRA, 42 U.S.C. § 6991, et seq, and penalties assessed under the Mercury-

Containing and Rechargeable Battery Management Act of 1996 (“Battery Act”), 42 U.S.C. §§ 

14301-143366. 

The purposes of the Policy are to ensure that RCRA civil penalties are assessed in a manner 

consistent with Section 3008; that penalties are assessed in a fair and consistent manner; that 

penalties are appropriate for the gravity of the violation committed; that economic incentives for 

noncompliance with RCRA requirements are eliminated; that penalties are sufficient to deter 

persons from committing RCRA violations; and that compliance is expeditiously achieved and 

maintained. 

This Policy does not address whether assessment of a civil penalty is the correct enforcement 

response to a particular violation. Rather, this Policy focuses on determining the proper civil 

penalty amount that the Agency should obtain once a decision has been made that a civil penalty 

is the proper enforcement remedy to pursue. For guidance on when to assess administrative 

penalties, enforcement personnel should consult the Hazardous Waste Civil Enforcement 

Response Policy, March 15, 1996, and any subsequent amendments to that document. The 

Enforcement Response Policy provides a general framework for identifying violations and 

violators of concern as well as guidance on selecting the appropriate enforcement response to 

various RCRA violations. 

While this Policy addresses the calculation of specific penalty amounts for the purposes of 

administrative enforcement actions, under appropriate circumstances, Agency personnel may 

plead the statutory maximum penalty. This form of notice pleading, which is allowed under the 

revised Consolidated Rules of Practice,7 40 CFR § 22.14(a)(4), permits the Agency to avoid 

5In addition to administrative actions and administrative and judicial settlements brought 

under RCRA Subtitle C, this Policy applies to penalties sought in administrative complaints and 

accepted in settlement of administrative and judicial enforcement actions brought pursuant to the 

authority of RCRA Section 4005(c)(2)(A), 42 U.S.C. § 6945(c)(2)(A). This provision allows for 

federal enforcement where EPA has determined that the state has not adopted an adequate 

program. 

6This Policy does, however, apply to penalties assessed under Section 14323 of the 

Battery Act relating to the collection, storage or transportation of some types of batteries. 

7The Consolidated Rules of Practice Governing the Administrative Assessment of Civil 

Penalties, Issuance of Compliance or Corrective Action Orders, and the Revocation, Termination 

or Suspension of Permits (“the Consolidated Rules of Practice” or “the Rules”) are found at 40 

5 
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potential issues regarding the proposing of a penalty where information, such as the financial 

viability of the respondent, cannot be obtained before the complaint is filed. For more 

information, see the May 28, 1996, Memorandum from Robert Van Heuvelen “Interim Guidance 
on Administrative and Civil Judicial Enforcement Following Recent Amendments to the Equal 

Access to Justice Act” and the preamble to the revised Consolidated Rules of Practice, 64 Fed. 
Reg. 40137, 40151 (7/23/99). 

The RCRA Civil Penalty Policy is immediately applicable and should be used to calculate 

penalties sought in all RCRA administrative actions or accepted in settlement of both 

administrative and judicial civil enforcement actions brought under the statute after the date of 

the Policy, regardless of the date of the violation. To the maximum extent practicable, the Policy 

shall also apply to the settlement of administrative and judicial enforcement actions instituted 

prior to but not yet resolved as of the date the Policy is issued.8 

The procedures set out in this document are intended solely for the guidance of government 

personnel. They are not intended and cannot be relied upon to create rights, substantive or 

procedural, enforceable by any party in litigation with the United States. The Agency reserves 

the right to act at variance with this Policy and to change it at any time without public notice. 

III. RELATIONSHIP TO AGENCY PENALTY POLICY

The RCRA Civil Penalty Policy sets forth a method for calculating penalties consistent with 

the established goals of the Agency's Policy on Civil Penalties9 which was issued on February 16, 

1984. These goals are: 

• deterrence;

• fair and equitable treatment of the regulated community; and

• swift resolution of environmental problems.

CFR Part 22. Revisions to these Rules were published on July 23, 1999, (64 Fed. Reg. 40137), 

and were effective August 23, 1999. 

8For more information on the role of Agency penalty policies in administrative litigation 

and their use by Presiding Officers and the Environmental Appeals Board, see the March 19, 

1997, Memorandum from Robert Van Heuvelen “Impact of Wausau on Use of Penalty Policies” 
and the December 15, 1995, Memorandum from Robert Van Heuvelen “Guidance on Use of 

Penalty Policies in Administrative Litigation.” For EAB discussions on this subject, see In re: 

Catalina Yachts, 8 E.A.D. 199 (EAB, 3/24/99); In re: Ocean State Asbestos Removal, 7 E.A.D. 

522 (EAB, 3/13/98). The Regions are counseled to review current caselaw and policies issued 

which may affect the role of the Agency’s penalty policies in administrative litigation. 

9Codified as Policy PT.1-1 in the Revised General Enforcement Policy Compendium. 

6 
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The RCRA Penalty Policy also adheres to the Agency’s 1984 Civil Penalty Policy's framework 

for assessing civil penalties by: 

• calculating a preliminary deterrence amount consisting of a gravity component and a

component reflecting a violator's economic benefit of noncompliance; and

• applying adjustment factors to account for differences between cases.

IV. DOCUMENTATION AND RELEASE OF INFORMATION

A. DOCUMENTATION FOR PENALTY SOUGHT IN ADMINISTRATIVE LITIGATION

In order to support the penalty proposed in the administrative enforcement action, enforcement 

personnel must include in the case file an explanation of how the proposed penalty amount was 

calculated. As a sound case management practice in administrative cases, a case "record" file 

should document or reference all factual information on which EPA will need to rely to support 

the penalty amount sought in the enforcement action. Full documentation of the reasons and 

rationale for the penalty complaint amount is important to expeditious, successful administrative 

enforcement of RCRA violations. The documentation should include all relevant information and 

documents which served as the basis for the penalty complaint amount and were relied upon by 

the Agency decision-maker. In general, only final documents, but not preliminary documents, 

such as drafts and internal memoranda reflecting earlier deliberations, should be included in the 

record file. All documentation supporting the penalty calculation should be in the record file at 

the time the complaint is issued. The documentation should be supplemented to 

include a justification for any adjustments to the penalty amount in the complaint made after 

initial issuance of the complaint, if such adjustments are necessary. 

Additionally, Agency regulations governing administrative assessment of civil penalties, at 40 

CFR § 22.14(a)(4)(i), require that in cases where a specific penalty demand is included in the 

complaint, a brief explanation of the rationale for the proposed penalty must be included. The 

regulations require that in such cases the Agency must additionally explain in the prehearing 

exchange of information how the proposed penalty was calculated in accordance with any criteria 

set forth in RCRA. See 40 CFR § 22.19(a)(3). For those penalty cases where the statutory 

maximum is pled in the complaint, the regulations require that the Agency include in the 

prehearing exchange all factual information relevant to the assessment of the penalty and that the 

Agency file, within fifteen days after respondent files its prehearing information exchange, a 

document specifying a proposed penalty and explaining how the proposed penalty was calculated 

in accordance with any criteria set forth in RCRA.10 See 40 CFR § 22.19(a)(4). 

10For those complaints which contain the statutory maximum, the Consolidated Rules of 

Practice require that the complaints state the number of violations (and where applicable, days of 

violation) for which a penalty is sought, a brief explanation of the severity of each violation 

7 
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To ensure that RCRA administrative complaints comply with the statute and the rules for those 

cases where a specific proposed penalty is sought when the complaint is initially issued, as long 

as sufficient facts are alleged in the complaint, enforcement personnel may plead the following: 

Based upon the facts alleged in this Complaint, upon those factors set forth in 

Section 3008(a)(3) of the Resource Conservation and Recovery Act (RCRA), 42 

U.S.C. § 6928(a)(3), and the RCRA Civil Penalty Policy, including the 

seriousness of the violations, any good faith efforts by the respondent to comply 

with applicable requirements, any economic benefit accruing to the respondent, 

and such other matters as justice may require, the Complainant proposes that the 

Respondent be assessed the following civil penalty for the violations alleged in 

this Complaint: 

Count 1................ $25,000 

Count 2................ $80,000 

Where a specific penalty is sought, enforcement personnel may use the above general language 

in the complaint and should include a copy of the penalty calculation worksheets or the 

analogous regional penalty calculation summary as an attachment to the complaint. When the 

proposed penalty is sent to the respondent in the pre-hearing exchange submission, the penalty 

calculation worksheets or the analogous regional penalty calculation summary should be included 

at that time. Enforcement personnel must be prepared to present at the pre-hearing conference or 

evidentiary hearing more detailed information reflecting the specific factors weighed in 

calculating the penalty proposed in the complaint. For example, evidence of specific instances 

where the violation actually did, could have, or still might result in harm could be presented to 

the trier of fact to illustrate the potential for harm factor of the penalty. 

The record supporting the penalty amount specified in the complaint should include a penalty 

computation worksheet or the analogous regional penalty calculation summary which explains 

the potential for harm, extent of deviation from statutory or regulatory requirements, economic 

benefit of noncompliance, and any adjustment factors applied (e.g., good faith efforts to comply). 

An example of the worksheet is attached in the Appendix to this Policy. Also, the record should 

include any inspection reports and other documents relating to the penalty calculation. For more 

information, see the August 9, 1990, Memorandum from James Strock “Documenting Penalty 

Calculations and Justifications in EPA Enforcement Actions.” 

alleged and a recitation of the statutory penalty authority applicable for each violation alleged in 

the complaint. See 40 CFR § 22.14(a)(4)(ii). 

8 
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B. DOCUMENTATION OF PENALTY SETTLEMENT AMOUNT

Until settlement discussions or the pre-hearing information exchanges occur with the 

respondent, mitigating and equitable factors and overall strength of the Agency's enforcement 

case may be difficult to assess. Accordingly, preparation of a penalty calculation worksheet for 

purposes of establishing the Agency's settlement position on penalty amount may not be feasible 

prior to the time that negotiations with the violator commence. Once the violator has presented 

the Region with its best arguments relative to penalty mitigation, the Region may, at its 

discretion, complete and document a penalty calculation to establish its initial "bottom line" 

settlement position. However, at a minimum, prior to final approval of any settlement, whether 

administrative or judicial, enforcement personnel should complete a final worksheet and 

narrative explanation or an analogous regional penalty calculation summary which provides the 

rationale for the final settlement amount to be included in the case file. As noted above, 

enforcement personnel may, in arriving at a penalty settlement amount, deviate significantly from 

the penalty amount sought in an administrative complaint, provided such discretion is exercised 

in accordance with the provisions of this Policy. 

An example of the penalty computation worksheet that may be included in the case file is 

attached to this Policy in Section X.A. 

C. RELEASE OF INFORMATION

Release of information to members of the public relating to the use of the RCRA Civil Penalty 

Policy in enforcement cases is subject to the Freedom of Information Act (FOIA), 5 U.S.C. 

§ 552, and the Agency regulations implementing that Act, 40 CFR Part 2. FOIA, as implemented

through Agency regulations, sets forth procedural and substantive requirements governing the

disclosure of information by Federal agencies. While the Agency maintains a policy of openness

and freely discloses much of what is requested by the public, there are a number of exemptions in

FOIA which allow the Agency to withhold and protect from disclosure certain documents and

information in appropriate circumstances.

In ongoing enforcement cases, documents and other material that deal with establishing the 

appropriate amount of a civil penalty (particularly penalty computation worksheets and similar 

calculation summaries) may be covered by two different FOIA exemptions, 5 U.S.C.§§ 552(b)(5) 

and (7). Documents that support or relate to the amount of the civil penalty the Agency would be 

willing to accept in settlement are likely to fall within the scope of these exemptions and in many 

cases can be withheld. Documents that support or relate to the amount of a penalty the Agency 

has proposed in an administrative complaint may also qualify for protection under the 

exemptions.11 It is important to note that the Agency should, under most circumstances, release 

11If EPA receives a FOIA request relating to the civil penalty in a judicial enforcement 

action, it must notify and coordinate with the Department of Justice before responding. 
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the final draft of the penalty computation worksheets or the analogous regional penalty 

calculation summary at the time a specific penalty amount is proposed. For more information on 

the Agency’s policy of releasing information, see the August 15, 1996, Memorandum from 

Steven A. Herman “Public Release of EPA Enforcement Information.”  Because issues relating 

to FOIA and application of its exemptions require special attention, the Regional Freedom of 

Information Act Officer or appropriate attorney in the regional legal office should be consulted 

whenever any request is made by a member of the public relating to the application of the RCRA 

Penalty Policy in general or in a specific enforcement action. For additional information on 

FOIA and current Agency FOIA policy, Agency enforcement personnel should consult the 1992 

EPA Freedom of Information Act Manual and contact the Office of General Counsel (Finance 

and Operations Law Office). 

V. RELATIONSHIP BETWEEN PENALTY AMOUNT SOUGHT IN AN

ADMINISTRATIVE ACTION AND ACCEPTED IN SETTLEMENT 

The Consolidated Rules of Practice for administrative proceedings allow the Agency to include 

a specific proposed penalty in the complaint or within 15 days after the respondent files its 

prehearing exchange of information. The Rules require that, in either situation, the Agency must 

provide the respondent with an explanation of how the penalty was calculated in accordance with 

any criteria set forth in RCRA.12 The Penalty Policy not only facilitates compliance with the 

Rules of Practice by requiring that enforcement personnel calculate a proposed penalty (and 

include this amount and the underlying rationale for adopting it either in the complaint or within 

15 days after the respondent files the prehearing exchange), but also identifies a methodology for 

calculating penalty amounts which would be acceptable to EPA in settlement of administrative 

and judicial enforcement actions. The Agency expects that the dollar amount of the proposed 

penalty that will be sought in the administrative hearing will often exceed the amount of the 

penalty the Agency would accept in settlement. This may be so for several reasons. 

First, at the time the complaint is filed, the Agency will often not be aware of mitigating 

factors (then known only to the respondent) on the basis of which the penalty may be adjusted 

downward. Second, it is appropriate that the Agency have the enforcement discretion to accept 

in settlement a lower penalty than it has sought in its complaint, because in settling a case the 

Agency is able to avoid the costs and risks of litigation. Moreover respondents must perceive 

that they face some significant risk of higher penalties through litigation to have appropriate 

incentives to agree to penalty amounts acceptable to the Agency in settlement. 

Therefore, Agency enforcement personnel should, as necessary, prepare two separate penalty 

calculations for each administrative proceeding -- one to support the initial proposed penalty and 

the other to be placed in the administrative file as support for the final penalty amount the 

12See 40 CFR §§ 22.19(a)(3) and (4). 
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Agency accepts in settlement.13 In calculating the amount of the proposed penalty to be sought in 

an administrative proceeding, Agency personnel should total: (1) the gravity-based penalty 

amount (including any multi-day component), and (2) an amount reflecting upward adjustments14 

of the penalty, and subtract from this sum an amount reflecting any downward adjustments in the 

penalty based solely on respondent's "good faith efforts15 to comply with applicable 

requirements." This total should then be added to the amount of any economic benefit accruing 

to the violator. The result will be the proposed penalty the Agency will seek in theadministrative 

proceeding. 

The methodology for determining and documenting the penalty figure the Agency accepts in 

settlement should be basically identical to that employed in calculating the proposed penalty, but 

should also include consideration of: (1) any new and relevant information obtained from the 

violator or elsewhere, and (2) all other downward adjustment factors (in addition to the "good 

faith efforts" factor weighed in calculating the proposed penalty). 

It may be noted that the RCRA Penalty Policy serves as guidance not only to Agency 

personnel charged with responsibility for calculating appropriate penalty amounts for RCRA 

violations but also under 40 CFR § 22.27(b) to judicial officers presiding over administrative 

13 In judicial actions, it will generally only be necessary to calculate a penalty amount to 

support any penalty the Agency is to accept in settlement. Counsel for the United States may 

point out to the court in judicial actions that the penalty figure it seeks is consistent with the 

rationale underlying the Penalty Policy. However, counsel should not suggest that the court is 

bound to follow the Policy in assessing a civil penalty. 

14 While the Agency may at this early juncture have limited knowledge of facts necessary 

to calculate any upward adjustments in the penalty, it should be remembered that amendments to 

the complaint (including the amount of the proposed penalty) may be made after an answer is 

filed only with the leave of the presiding officer. See 40 CFR § 22.14(c). 

15Since Section 3008(a)(3) of RCRA requires that a violator's "good faith efforts to 

comply with applicable requirements" be considered by the Agency in assessing any penalty, it is 

appropriate that this factor be weighed in calculating the proposed penalty based on information 

available to EPA. While Section 3008(a)(3) also requires that the Agency weigh the seriousness 

of the violation in assessing a penalty, this requirement is generally satisfied by including a 

gravity-based component which reflects the seriousness (i.e., the potential for harm and extent of 

deviation from applicable requirements) of the violation. As noted above, enforcement personnel 

may in their discretion further adjust the amount of the proposed penalty downward where the 

violator or information obtained from other sources has convincingly demonstrated prior to the 

time EPA files the administrative complaint or the subsequent proposed penalty calculation 

document (where the statutory maximum is sought in the complaint) that application of 

additional downward adjustment factors is warranted by the facts. 
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proceedings at which proper penalty amounts for violations redressable under RCRA Sections 

3008(a) and (g) are at issue. Such judicial officers thus have discretion to apply most of the 

upward or downward adjustment factors described in this Policy in determining what penalty 

should be imposed on a violator. However, judgments as to whether a penalty should be reduced 

in settlement because: (1) the violator is willing to undertake an environmental project in 

settlement of a penalty claim, (2) the Agency faces certain litigative risks in proceeding to 

hearing or trial, or (3) the violator demonstrates a highly cooperative attitude throughout the 

compliance inspection and enforcement process, are decisions involving matters of policy and 

prosecutorial discretion which by their nature are only appropriate to apply in the context of 

settling a penalty claim. It is therefore contemplated that decisionmakers in administrative 

proceedings would not adjust penalty amounts downward based upon their assessment of any of 

these three “settlement only” factors in assessing a civil penalty. 

VI. DETERMINATION OF GRAVITY-BASED PENALTY AMOUNT

RCRA Section 3008(a)(3) states that the seriousness of a violation must be taken into account 

in assessing a penalty for the violation. The gravity-based component is a measure of the 

seriousness of violation. The gravity-based penalty amount should be determined by examining 

two factors: 

• potential for harm; and

• extent of deviation from a statutory or regulatory requirement.

Section VI. sets forth the considerations that should be evaluated in determining the appropriate 

severity of each factor that will then be used to calculate the initial gravity penalty component 

based on the circumstances of a single violation or a set of violations. This Section also provides a 

matrix to be used to arrive at that initial gravity penalty amount based on the chosen level for each 

of the factors. Lastly, this Section includes a discussion of how to approach the frequently-arising 

situation of storage violations that result after a failure to meet conditions for exemption at 

generator facilities. 

A. POTENTIAL FOR HARM

The RCRA requirements were promulgated in order to prevent harm to human health and the

environment. Thus, noncompliance with any RCRA requirement can result in a situation where 

there is a potential for harm to human health or the environment. In addition to those violations 

that involve actual or potential contamination from the release of hazardous wastes, violations 

such as failure to comply with recordkeeping requirements create a risk of harm to the 

environment or human health as well as undermine the integrity of the RCRA regulatory 

program. Accordingly, the assessment of the potential for harm resulting from a violation should 

be based on two factors: 

• the risk of human or environmental exposure to hazardous waste and/or hazardous

constituents that may be posed by noncompliance, and

12 
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• the adverse effect noncompliance may have on statutory or regulatory purposesor

procedures for implementing the RCRA program.
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1. Risk of Exposure

The risk of exposure presented by a given violation depends on both the likelihood that human

or other environmental receptors may be exposed to hazardous waste and/or hazardous 

constituents and the degree of such potential exposure. Evaluating the risk of exposure may be 

simplified by considering the factors which follow below. 

a. Probability of Exposure

Where a violation involves the actual management of waste, a penalty should reflect the 

probability that the violation could have resulted in, or has resulted in a release of hazardous 

waste or constituents, or hazardous conditions posing a threat of exposure to hazardous waste or 

waste constituents. The determination of the likelihood of a release should be based on whether 

the integrity and/or stability of the waste management unit or waste management practice is 

likely to have been compromised. 

Some factors to consider in making this determination would be: 

• evidence of release (e.g., existing soil or groundwater contamination),

• evidence of waste mismanagement (e.g., rusting drums), and

• adequacy of provisions for detecting and preventing a release (e.g., monitoring

equipment and inspection procedures).

A larger penalty is presumptively appropriate where the violation significantly impairs the 

ability of the hazardous waste management system to prevent and detect releases of hazardous 

waste and constituents. 

b. Potential Seriousness of Contamination

When calculating risk of exposure, enforcement personnel should weigh the harm which 

would result if the hazardous waste or constituents were in fact released to the environment. 

Some factors to consider in making this determination would be: 

• quantity and toxicity of wastes (potentially) released,

• likelihood or fact of transport by way of environmental media (e.g., air and

groundwater), and

14 
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• existence, size, and proximity of receptor populations (e.g., local residents, fish, and

wildlife, including threatened or endangered species) and sensitive environmental

media (e.g., surface waters and aquifers).16 

In considering the risk of exposure, the emphasis is placed on the potential for harm posed by a 

violation rather than on whether harm actually occurred. Violators rarely have any control over 

whether their pollution actually causes harm. Therefore, such violators should not be rewarded 

with lower penalties simply because the violations did not result in actual harm. 

2. Harm To The RCRA Regulatory Program

There are some requirements of the RCRA program which, if violated, may not appear to give 

rise as directly or immediately to a significant risk of contamination as other requirements of the 

program. Noncompliance with these requirements, however, directly increases the threat of harm 

to human health and the environment. Therefore, all regulatory requirements are fundamental to 

the continued integrity of the RCRA program. Violations of such requirements may have serious 

implications and merit substantial penalties where the violation undermines the statutory or 

regulatory purposes or procedures for implementing the RCRA program. Some examples of this 

kind of regulatory harm include: 

• failure to notify as a generator or transporter of hazardous waste, and/or owner/

operator of a hazardous waste facility pursuant to section 3010;

• failure to comply with financial assurance requirements;

• failure to submit a timely/adequate Part B application;

• failure to respond to a formal information request;

• operating without a permit or interim status;

• failure to prepare or maintain a manifest; or

• failure to maintain groundwater monitoring results.

It should also be clear that these types of requirements are based squarely on protection 

concerns and are fundamental to the overall goals of RCRA to handle wastes in a safe and 

responsible manner. For example, preparation and maintenance of manifests are vital to ensure 

that hazardous waste is not mishandled, responses to information requests are necessary to ensure 

that crucial information is obtained and, in some cases, immediately acted upon, and 

groundwater monitoring results must be maintained to ensure releases can be fully addressed and 

16In considering this factor, the environmental sensitivity of the receptor areas or 

populations should be examined. The risk of exposure to a particularly sensitive environmental 

area, such as a wetlands, a drinking water source, or the habitat of a threatened or endangered 

species, may be a basis for an upward adjustment of the category chosen for the potential harm 

(i.e., minor to moderate, moderate to major) or a selection of a higher amount in the range of the 

chosen penalty matrix cell. 
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the spreading of contamination is stopped. 

3. Applying the Potential for Harm Factor

a. Evaluating the Potential for Harm

Enforcement personnel should evaluate whether the potential for harm is major, moderate, or 

minor in a particular situation. The degree of potential harm represented by each category is 

defined as: 

MAJOR: (1) The violation poses or may pose a substantial risk of exposure of

humans or other environmental receptors to hazardous waste or

constituents; and/or

(2) the actions have or may have a substantial adverse effect on statutory

or regulatory purposes or procedures for implementing the RCRA

program.

MODERATE: (1) The violation poses or may pose a significant risk of exposure of

humans or other environmental receptors to hazardous waste or

constituents; and/or

(2) the actions have or may have a significant adverse effect on statutory

or regulatory purposes or procedures for implementing the RCRA

program.

MINOR: (1) The violation poses or may pose a relatively low risk of exposure of

humans or other environmental receptors to hazardous waste or

constituents; and/or

(2) the actions have or may have a small adverse effect on statutory or

regulatory purposes or procedures for implementing the RCRA program.

The examples which follow illustrate the differences between major, moderate, and minor 

potential for harm. Just as important as the violation involved are the case specific factors 

surrounding the violation. Enforcement personnel should avoid automatic classification of 

particular violations. 

b. Examples

Example 1 - Major Potential for Harm 

40 CFR § 265.143 requires that owners or operators of hazardous waste facilities establish 

financial assurance to ensure that funds will be available for proper closure of facilities. Under 

40 CFR § 265.143(a)(2), the wording of a trust agreement establishing financial assurance for 

16 
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closure must be identical to the wording specified in 40 CFR § 264.151(a)(1). Failure to word 

the trust agreement as required may appear inconsequential. However, even a slight alteration of 

the language could change the legal effect of the financial instrument so that it would no longer 

satisfy the intent of the regulation thereby preventing the funds from being available for closure. 

Such a facility could potentially become another abandoned hazardous waste site. When the 

language of the agreement differs from the requirement such that funds would not be available to 

close the facility properly, the lack of identical wording would have a substantial adverse effect 

on the regulatory scheme (and, to the extent the closure process is adversely affected, could pose 

a substantial risk of exposure). This violation would therefore be assigned to the major potential 

for harm category. 

Example 2 - Moderate Potential for Harm 

Owners and operators of hazardous waste facilities that store containers must comply with the 

regulations found at 40 CFR Part 264, Subpart I. One of the regulations found in this Subpart 

requires owners/operators to inspect, at least weekly, container storage areas to ensure containers 

are not deteriorating or leaking (40 CFR § 264.174). If a facility was inspecting storage areas 

twice monthly, this situation could present a significant risk of release of hazardous wastes to the 

environment. Because some inspections were occurring, it is unlikely that a leak would go 

completely undetected; however, the frequency of the inspections may allow a container to leak 

for up to two weeks unnoticed. The moderate potential for harm category would be appropriate 

in this case. 

Example 3 - Minor Potential for Harm 

Owners or operators of hazardous waste facilities must, under 40 CFR § 262.23, sign each 

manifest certification by hand. If a facility was using manifests that had a type-written name 

where the signature should be, this would create a potential for harm. Enforcement personnel 

would need to examine the impact that failure to sign the manifest certification would have on 

the integrity of the manifest system and the validity and reliability of the information indicatedon 

the manifest. If the manifests were otherwise completed correctly and had other indicia that the 

information was correct, the likelihood of exposure and adverse effect on the implementation of 

RCRA may be relatively low. The minor potential for harm category could be appropriate for 

such a situation. 

B. EXTENT OF DEVIATION FROM REQUIREMENT

1. Evaluating the Extent of Deviation

The "extent of deviation" from RCRA and its regulatory requirements relates to the degree to

which the violation renders inoperative the requirement violated. In any violative situation, a 

range of potential noncompliance with the subject requirement exists. In other words, a violator 

17 
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may be substantially in compliance with the provisions of the requirement or it may have totally 

disregarded the requirement (or a point in between). In determining the extent of the deviation, 

the following categories should be used: 

MAJOR: The violator deviates from requirements of the regulation or statute to such 

an extent that most (or important aspects) of the requirements are not met 

resulting in substantial noncompliance. 

MODERATE: The violator significantly deviates from the requirements of the regulation 

or statute but some of the requirements are implemented as intended. 

MINOR: The violator deviates somewhat from the regulatory or statutory 

requirements but most (or all important aspects) of the requirements are 

met. 

a. Examples

A few examples will help demonstrate how a given violation is to be placed in the proper 

category: 

Example 1 - Closure Plan 

40 CFR § 265.112 requires that owners or operators of treatment, storage, and disposal 

facilities have a written closure plan. This plan must identify the steps necessary to completely 

or partially close the facility at any point during its intended operating life. Possible violations of 

the requirements of this regulation range from having no closure plan at all to having a plan 

which is somewhat inadequate (e.g., it omits one minor step in the procedures for cleaning and 

decontaminating the equipment while complying with the other requirements). Such violations 

should be assigned to the "major" and "minor" categories respectively. A violation between 

these extremes might involve failure to modify a plan for increased decontamination activities as 

a result of a spill on-site and would be assigned to the moderate category. 

Example 2 - Failure to Maintain Adequate Security 

40 CFR § 265.14 requires that owners or operators of treatment, storage, and disposal facilities 

take reasonable care to keep unauthorized persons from entering the active portion of a facility 

where injury could occur. Generally, a physical barrier must be installed and any access routes 

controlled. 

The range of potential noncompliance with the security requirements is quite broad. In a 

particular situation, the violator may prove to have totally failed to supply any security systems. 

Total noncompliance with regulatory requirements such as this would result in classification into 

18 
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the major category. In contrast, the violation may consist of a small oversight such as failing to 

lock an access route on a single occasion. Obviously, the degree of noncompliance in the latter 

situation is less significant. With all other factors being equal, the less significant noncompliance 

should draw a smaller penalty assessment. In the matrix system this is achieved by choosing the 

minor category. 

C. PENALTY ASSESSMENT MATRIX

Each of the above factors -- potential for harm and extent of deviation from a requirement --

forms one of the axes of the penalty assessment matrix. The matrix has nine cells, each 

containing a penalty range. The specific cell is chosen after determining which category (major, 

moderate, or minor) is appropriate for the potential for harm factor, and which category is 

appropriate for the extent of deviation factor. 

The complete matrix is illustrated below. 

Extent of Deviation from Requirement 

Potential 

for 

Harm 

MAJOR MODERATE MINOR 

MAJOR $27,500 

to 

22,000 

$21,999 

to 

16,500 

$16,499 

to 

12,100 

MODERATE $12,099 

to 

8,800 

$8,799 

to 

5,500 

$5,499 

to 

3,300 

MINOR $3,299 

to 

1,650 

$1,649 

to 

550 

$549 

to 

110 

The lowest cell (minor potential for harm/minor extent of deviation) contains a penalty range 

from $110 to $549. The highest cell (major potential for harm/major extent of deviation) is 

limited by the maximum statutory penalty allowance of $27,500 per day for each violation.17 

17Note that all references in this Policy to matrix cells consist of the Potential for Harm 

factor followed by the Extent of Deviation factor (e.g., major potential for harm/moderate extent 

of deviation is referred to as major/moderate). 
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The selection of the exact penalty amount within each cell is left to the discretion of 

enforcement personnel in any given case. The range of numbers provided in each matrix cell 

serves as a "fine tuning" device to allow enforcement personnel to better adapt the penalty 

amount to the gravity of the violation and its surrounding circumstances. Enforcement personnel 

should analyze and rely on case-specific factors in selecting a dollar figure from this range. Such 

factors include the seriousness of the violation (relative to other violations falling within the 

same matrix cell), the environmental sensitivity of the areas potentially threatened by the 

violation, efforts at remediation or the degree of cooperation evidenced by the facility (to the 

extent this factor is not to be accounted for in subsequent adjustments to the penalty amount), the 

size and sophistication of the violator,18 the number of days of violation,19 and other relevant 

matters. For guidance on recalculation of the gravity based penalty based on new information, 

see Section IX A.2. 

For some continuing violations, it is possible that circumstances may change during the period 

of violation in some manner that could affect the Potential for Harm or Extent of Deviation 

determinations. Enforcement personnel may choose different matrix cells for different periods of 

the same violation. For example, for a violation that lasts for 100 days, the circumstances during 

the first 50 days may warrant a penalty from the major/major cell. On day 51, if the violator 

takes affirmative steps to come into compliance or otherwise address the noncompliance but does 

not completely end the violation, the Potential for Harm or Extent of Deviation may change 

enough to warrant a different category (i.e., moderate or minor). In such a case, enforcement 

personnel should calculate separate penalties for the distinct periods of violation.  This 

adjustment only applies where actions of the violator change the circumstances; natural 

attenuation or other natural changes in the circumstances should not result in this type of 

bifurcated penalty calculation. 

18When considering the sophistication of the violator, enforcement personnel may 

presume, in the absence of information to the contrary, that entities such as small non-profit 

organizations and small municipalities do not possess the same level of sophistication as other 

regulated entities. This presumption should, in most circumstances, result in a lower penalty 

amount than would otherwise be selected for similar violations. The sophistication of the 

violator is also relevant in the case of a small business. Agency personnel should consult the 

April 5, 2000, “Small Business Compliance Policy” and consider all relevant factors in 

determining the appropriate enforcement response in these circumstances. 

19For example, for violations that continue for more than one day, when a multi-day 

component is not part of the penalty calculation, the number of days can be considered as a factor 

to select an appropriate penalty from this matrix. 
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VI. D. PLEADING AND ASSESSING PENALTIES FOR VIOLATIONS OF

STORAGE REQUIREMENTS BY GENERATORS

1. Introduction

Many generators of Subtitle C hazardous waste qualify or attempt to qualify for the exemption 

from the requirement to obtain a hazardous waste permit and the storage facility operating 

requirements. This exemption is found in 40 C.F.R. Part 262.20 As a result, RCRA enforcement 

actions against generators frequently arise when generators fail to meet the conditions for the 

permit exemption, and the consequent violations of storage facility requirements. This section 

addresses pleading choices and penalty calculation in this enforcement situation. 

2. Generator “Conditions for Exemption”

The RCRA generator regulations (40 CFR Part 262) provide generators who wish to store 

hazardous waste and obtain an exemption from the storage permit requirements of 40 CFR Part 

270, and the storage facility operating requirements of 40 CFR Part 264 or 265, with “conditions 

for exemption” from those requirements. See 40 CFR §§ 262.14 - 262.17. These conditions for 

exemption apply only to generators who store hazardous waste at the generating facility. A 

generator must meet these conditions in order to be exempted from the storage facility permitting 

and operating requirements.21 Without this exemption, permit and operating requirements would 

otherwise apply to generators that choose to store hazardous waste. Similarly, permit and operating 

requirements would apply to a generator that chooses to engage in disposal or treatment of 

hazardous waste. 

As the 2016 Generator Improvements Rule clearly states, and given the optional nature of the 

conditional exemption, noncompliance with any condition for exemption from the storage facility 

permit and operating requirements cannot be cited and penalized as a violation of Part 262. See 40 

CFR § 262.10(g)(2). Rather, noncompliance with one or more conditions for the exemption 

means that the generator’s storage is not exempt from, and can potentially result in violations of, 

applicable storage facility permitting and operating requirements in 40 CFR Parts 124, 264 

through 267, and 270 and Section 3010 of RCRA.22

20 While this Section refers to the generator exemption generally as a single exemption, it is important to keep in mind 

that the generator conditional exemptions in Sections 262.14(a), 262.15(a), 262,16(a) and 262.17(a) are exemptions 

from multiple distinct requirements, for example the requirement to obtain a storage permit found in Section 3005 and 

40 C.F.R. Part 270 and the storage facility operating requirements found in 40 C.F.R. Parts 264 and 265. 

21 
There is no statutory or regulatory requirement that a generator must obtain an exemption from those requirements. 

A generator that fails to meet the conditions of exemption, however, is required to comply with the storage permit 

requirements of 40 CFR Part 270, and the storage facility operating requirements of 40 CFR Part 264 or 265. 

22 See, e.g., U.S. v. Baytank (Houston) Inc., 934 F.2d 599, 607 (5th Cir.1991) (government can prove a hazardous waste 

generator’s criminal violation of the RCRA storage permit requirement “either by showing unpermitted storage for 
longer than 90 days . . . or by showing unpermitted storage for any period of time in violation of any of the safe storage 

conditions of 40 C.F.R. Sec.262.34(a) [re-numbered to Sec. 262.17]”). 
21 
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3. Determining Violations to Plead

EPA retains the discretion to determine appropriate enforcement actions and penalties that are 

proportionate to the seriousness of the violation(s). Consistent with 40 C.F.R. § 262.10(g)(2), 

EPA may determine whether and how to take enforcement action stemming from 

noncompliance with the conditions for exemption. Where generator noncompliance with 

conditions for exemption results in violation(s) of storage facility permit and operating 

requirements that merit a penalty, enforcement personnel must determine, on a case-by-case 

basis, which storage facility requirements to separately plead as violations. The decision as to 

which violations to plead may have significant impact on the “proportionality” of the overall 
proposed penalty.  

As set out in the bullets below, EPA has broad discretion that is consistent with 40 CFR 

§ 262.10(g) to select the appropriate violation(s) to plead in order to assess a penalty that

accurately reflects and is proportionate to the overall seriousness of the violation(s).23 For

example:

• The case team can allege a violation of the corresponding Part 264 or 265 requirement

where a condition for exemption has a corresponding requirement in Part 264 or 265. See

40 CFR § 262.10(g)(2). Many of the conditions that ensure safe storage at a generator’s

exempt storage facility are based on the storage facility operating requirements that serve

the same purpose. For example, if a large quantity generator failed to meet the condition

found at 40 C.F.R. § 262.17(a)(7) regarding personnel training, the case team could allege

a violation of the personnel training requirements found in 40 C.F.R. § 264.16/265.16.

• The case team can allege a violation of Part 264 or 265 operating requirements that does

not have a corresponding condition in Part 262, but the violation of which merits a

penalty given the circumstances of the case. For example, if the manner in which the

facility was storing its waste indicated that the facility was not being diligent enough to

minimize the chance for hazardous waste releases, the case team may choose to allege a

violation of 40 C.F.R. § 264.31/265.31.

• The case team can allege “storage without a permit” as a violation of the Part 270

storage permit24 requirement (and/or the statutory prohibition found in RCRA Section

3005(a)).  Depending upon the facts of each case, this claim could appropriately be

brought in addition to, or in lieu of, alleging a violation of the specific operating

requirement(s), with potentially different penalty implications that should be considered

when making the pleading decision. It is important to note that cases based on storage

violations do not necessarily need to include a formal claim of storage without a permit.

23This includes the discretion to decide which requirements to formally cite as separate violations subject to separate 

penalties, and which requirements to “compress” within a particular claim or count in the complaint. See 

Compression of Penalties for Related Violations, Section VII.A.2. 

24 References to the “the permit requirement” include the alternative interim status requirement. 
22 
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26 

However, the pleading documents should include the general or background allegations 

that failure to meet all the conditions subjected the facility to permitting requirements 

and should set out the connection between the alleged violations and the requirement to 

have a permit. The pleading decision should ensure that penalties disproportionate to 

the violation(s) or insufficient for the violation(s) are avoided.25

• The case team can allege a combination of violations from the above options to

ensure the enforcement action is representative of the totality and gravity of the

circumstances.

4. Calculating Penalties for Generator Storage Permit Violations

RCRA section 3008(a)(3) requires that penalties for RCRA violations reflect the “seriousness of the 

violation.” As already set forth in this Penalty Policy, the seriousness of the violation is measured 

initially in terms of: 

• the potential for harm it poses; and

• its extent of deviation from the applicable requirement(s).

Adjustments are then made to this initial measure, to reflect certain factors that appropriately 

increase or decrease the penalty. This general approach is appropriate for all generator violations 

of storage permit and operating requirements.  Furthermore, as part of this general approach, it is 

appropriate to also consider the circumstances and facts related to a generator’s compliance as 

well as its failure to meet the conditions for the exemption from storage permit requirements when 

determining the seriousness of such violations.26

For alleged violations of storage facility operating requirements (found in Parts 264 or 265), the 

25 A decision to include a claim of failure to have a storage permit against a generator does not necessarily mean that 

settlement of that case must include a requirement to obtain a storage permit in order to return to compliance. While 

EPA could require a permit, just as it can require closure of the illegal storage facility, in appropriate cases, the facility 

may be allowed to operate in compliance with the conditions for exemption rather than be required to apply for a 

permit. 

This is consistent with the clarifications regarding enforcement related to the RCRA generator conditional 

exemption regulations provided by the 2016 Generator Improvements Rule. See, e.g., the preamble to the revisions 

of 40 C.F.R. § 262.10(g) at 81 Fed. Reg. 85732, 85800 (Nov. 28, 2016). Moreover, considering the extent of the 

generator’s compliance with the conditions for exemption in cases alleging the generator’s violation of the storage 

permit requirement, has been employed in some manner by EPA for many years. One such case is the EAB’s 
decision in In re M.A. Bruder & Sons, Inc., 10 E.A.D. 598 (EAB2002). This Policy expands upon aspects of the 

EAB’s penalty approach in Bruder. Whereas the EAB in the Bruder decision considered only whether the generator 

met the conditions for exemption in determining just the ‘extent of deviation’, this Policy establishes that both the 

generator’s adherence to the conditions for exemption and the circumstances related to the generator’s 
noncompliance should be considered for both factors of the penalty analysis, ‘extent of deviation’ and ‘potential for 
harm.’ 
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determination of the seriousness of each violation is the same for violations by generators who 

store hazardous waste as it is for violations by non-generators who store hazardous waste. The 

potential for harm of the violation is a measure solely of the potential for harm from the violation 

of the Part 264 or 265 requirement (rather than from not having a permit). Similarly, the extent of 

deviation is a measure solely of the generator’s deviation from the Part 264 or Part 265 

requirement alleged to have been violated. In calculating penalties for violations of storage facility 

operating permits, consideration of whether the generator met a few or most of the conditions for 

exemption is neither relevant nor appropriate. 

For alleged violations of Part 270 and RCRA 3005 storage permit requirements, case teams should 

similarly calculate a penalty based on consideration of both the potential for harm and extent of 

deviation. However, in calculating penalties for these violations, case teams should consider how 

many of the conditions for exemption the generator met and the circumstances related to the 

generator’s noncompliance with the underlying requirement alleged to be violated.  Where the 

generator has met most of the conditions for exemption, the potential for harm element of the 

penalty evaluation (minor, moderate, or major) should reflect the lower potential for harm from 

not having a permit as a result of the generator meeting most of the conditions for exemption. This 

lower potential for harm is based on the presumption that the conditions that the generator met 

decreased the risk of harm from the storage of waste. Where the generator meets few or none of 

the conditions, the potential for harm determination should reflect a higher level of potential harm 

given that the conditions for exemption are designed to ensure safe storage. Similarly, where the 

generator has met many of the conditions for exemption, the overall “extent of deviation” could be 

considered low, whereas failure to meet many conditions might be considered a high “extent of 

deviation.” Substantial adherence to many of the conditions for exemption by a generator 

represents less deviation from a fully compliant operation than a situation where a generator failed 

to meet many conditions. However, even where there was no effort made to secure a permit, the 

case team may conclude that the extent of deviation is low if there was substantial compliance 

with the operational requirements related to storage of hazardous waste. 

Because there are numerous conditions and a variety of ways in which noncompliance could occur 

for each condition, there is a large range of circumstances that may arise between near full 

compliance and noncompliance with most or all of the conditions. Consideration of the penalty 

factors for each set of circumstances does not lend itself to any formulaic application; rather the 

amount of weight given to a generator’s efforts to adhere to the conditions for exemption and 

operate under exempt status should be proportional to those efforts and the objective facts that 

indicate the nature and extent of the generator’s efforts. 

After both the potential for harm and the extent of deviation have been examined, the case team 

should determine the most appropriate Section VI.C matrix categories that best represent the 

potential for harm and extent of deviation based on all of the relevant facts and circumstances that 

were considered.  As with all other penalty calculations under this Policy, any facts and 

circumstances not fully accounted for in the analyses described immediately above should be used 

to ‘fine tune’ the penalty chosen from the range provided in the applicable matrix cell. 

24 CX53  page 31 of 113



  

  
 

 

  

 

 

 
 

 

 

 

5. Avoiding Duplication of Identical Considerations

In cases where the case team is separately assessing penalties for violations of both Parts 264 or 

265 operating requirements and the RCRA Section 3005/Part 270 storage permit requirement, it 

should not include the same considerations and facts in the determination of the seriousness of the 

permit violation as those used to support the determination of the seriousness of the alleged Part 

264/265 operating violations. This will ensure that each penalty calculation is independently 

supportable and will avoid ‘double-counting’ issues and duplicative penalties.   
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VII. MULTIPLE AND MULTI-DAY PENALTIES

A. PENALTIES FOR MULTIPLE VIOLATIONS

1. Multiple Violations Criteria

In certain situations, EPA may find that a facility has violated several different RCRA

requirements. A separate penalty should be proposed in an administrative proceeding and 

obtained in settlement or litigation for each separate violation that results from an independent 

act (or failure to act) by the violator and is substantially distinguishable from any other claim in 

the complaint for which a penalty is to be assessed. A given claim is independent of, and 

substantially distinguishable from, any other claim when it requires an element of proof not 

needed by the others. In many cases, violations of different sections of the regulations constitute 

independent and substantially distinguishable violations. For example, failure to implement a 

groundwater monitoring program, 40 CFR § 265.90, and failure to have a written closure plan, 

40 CFR § 265.112, are violations which can be proven only if the Agency substantiates different 

sets of factual allegations. In the case of a facility which has violated both of these sections of 

the regulations, a separate count should be charged for each violation. For litigation or 

settlement purposes, each of the violations should be assessed separately and the amounts added 

to determine a total penalty to pursue. 

It is also possible that different violations of the same section of the regulations could 

constitute independent and substantially distinguishable violations. For example, in the case of a 

regulated entity which has open containers of hazardous waste in its storage area, 40 CFR 

§ 265.173(a), and which also ruptured these or different hazardous waste containers while

moving them on-site, 40 CFR § 265.173(b), there are two independent acts. While the violations

are both of the same regulatory section, each requires distinct elements of proof. In this situation,

two counts with two separate penalties would be appropriate. For penalty purposes, each of the

violations should be assessed separately and the amounts totaled.

Penalties for multiple violations also should be sought in litigation or obtained in settlement 

where one company has violated the same requirement in substantially different locations. An 

example of this type of violation is failure to clean up discharged hazardous waste during 

transportation, 40 CFR § 263.31. A transporter who did not clean up waste discharged in two 

separate locations during the same trip should be charged with two counts. In these situations, 

the separate locations present separate and distinct risks to public health and the environment. 

Thus, separate penalty assessments are justified. 

Similarly, penalties for multiple violations are appropriate when a company violates the same 

requirement on separate occasions not cognizable as multi-day violations (See Section VII.B.). 

An example would be the case where a facility fails for a year to take required quarterly 

groundwater monitoring samples. For penalty purposes, each failure to take a groundwater 

26 
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monitoring sample during the year, which is four total violations, should be assessed separately. 

Enforcement personnel are counseled to only calculate penalties for those violations that have 

occurred within five years of the date of the complaint. Therefore, generally, penalties should 

not be calculated for one-time violations occurring more than five years before the date the 

complaint is to be filed and for continuing violations27 ending more than five years before the 

date the complaint is to be filed. However, for violations for which injunctive relief is sought, 

the amount of time elapsed is generally not a relevant consideration. 

2. Compression of Penalties for Related Violations

In general, penalties for multiple violations may be less likely to be appropriate where the 

violations are not independent or not substantially distinguishable. Where a claim derives from 

or merely restates another claim, a separate penalty may not be warranted. For example, if a 

corporate owner/operator of a facility submitted a permit application with a cover letter, signed 

by the plant manager's secretary, but failed to sign the application, 40 CFR § 270.11(a), and also 

thereby failed to have the appropriate responsible corporate officer sign the application, 40 CFR 

§ 270.11(a)(1), the owner/operator has violated the requirement that the application be signed by

a responsible corporate officer. EPA has the discretion to view the violations resulting from the

same factual event, failure to sign the application at all, and failure to have the person legally

responsible for the permit application sign it, as posing one legal risk. In this situation, both

sections violated should be cited in the complaint, but one penalty, rather than two, may be

appropriate to pursue in litigation or obtain in settlement, depending upon the facts of a case. The

fact that two separate sections were violated may be taken into account in choosing higher

"potential for harm" and "extent of deviation" categories on the penalty matrix.

There are instances where a company's failure to satisfy one statutory or regulatory 

requirement either necessarily or generally leads to the violations of numerous other independent 

27Continuing violations are those violations that involve an ongoing course of illegal 

activity (e.g., operating without a permit) or where the violator is under a continuing obligation 

to meet regulatory requirements (e.g., failure to conduct closure activities). For more discussion 

on this concept, see In re: Harmon Electronics, Inc., 7 E.A.D. 1 (EAB, 3/24/97) (the failure to 

obtain a permit, the failure to have a groundwater monitoring program in place, the failure to 

obtain, establish, or maintain closure/post-closure financial assurance and the failure to submit a 

notification under RCRA Section 3010 were all continuing violations); Harmon Industries, Inc. 

v. Browner, 19 F.Supp.2d 988 (W.D.Mo. 1998) (affirming the EAB’s decision regarding the

continuing violations); and Cornerstone Realty, Inc., v. Dresser-Rand Company, 993 F.Supp. 107

(D.Conn. 1997) (the failure to comply with closure requirements while hazardous waste

remained at the site was a continuing violation). For violations that are not continuing in nature,

see In re: Lazarus Inc., 7 E.A.D. 318 (EAB, 9/30/97) (the requirement to prepare and maintain

PCB annual documents is not continuing in nature).
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regulatory requirements. Examples are the case where: (1) a company through ignorance of the 

law fails to obtain a permit or interim status as required by Section 3005 of RCRA and as a 

consequence runs afoul of the numerous other (regulatory) requirements imposed on it by 40 

CFR Part 265, or (2) a company fails to install groundwater monitoring equipment as required by 

40 CFR §§ 265.90 and 265.91 and is thus unable to comply with other requirements of Subpart F 

of Part 265 (e.g., requirements that it develop a sampling plan, keep the plan at the facility, 

undertake quarterly monitoring, prepare an outline of groundwater quality assessment program, 

etc.). In cases such as these where multiple violations result from a single initial transgression, 

assessment of a separate penalty for each distinguishable violation may produce a total penalty 

which is disproportionately high. Accordingly, in the specifically limited circumstances 

described, enforcement personnel have discretion to forego separate gravity-based and multi-day 

penalties for certain distinguishable violations, so long as the total penalty for all related 

violations is appropriate considering the gravity of the offense and is sufficient to deter similar 

future behavior and recoup economic benefit. 

In deciding which penalties should be compressed (i.e., the violations for which separate 

penalties should not be calculated), enforcement personnel should consider the seriousness of the 

violation, the importance of the underlying requirement to the regulatory scheme, and the 

economic benefit resulting from each violation. Violations that involve substantial 

noncompliance or that result in economic benefit that should be recaptured (see Section VIII 

below) should be set forth separately in the complaint. For example, a failure to make a 

hazardous waste determination, 40 CFR § 262.11, should not be compressed because this 

requirement determines which wastestreams are subject to further regulation. 

Even where separate penalties are not calculated for distinguishable violations, all significant 

violations should still be cited separately in the complaint to demonstrate the magnitude and 

scope of the violations.28 The recitation of all significant violations will provide further support 

for a penalty that is based on a risk of harm and extent of deviation for the totality of the 

violations. 

3. Multiple Violations Treated as Multi-day Violations

As discussed above, multiple violations are appropriate where EPA can demonstrate that 

independent and substantially distinguishable violations have occurred. As discussed in the next 

section, violations should be treated as multi-day violations (one penalty with a multi-day 

component) where the same violation continues uninterrupted for more than one day. 

Where a facility has through a series of independent acts or omissions repeatedly violated the 

same statutory or regulatory requirement, the violations may begin to closely resemble multi-day 

violations in their number and similarity to each other. This is particularly true where the 

28All complaints should cite those violations for which injunctive relief is sought. 
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violations occur within close proximity in time to each other and are based on similar acts by the 

violator. In these circumstances, enforcement personnel have discretion to treat each violation 

after the first in the series as multi-day violations (assessable at the rates provided in the multi-

day matrix), if to do so would produce a more equitable penalty calculation. For example, if a 

facility fails to submit four quarterly reports in the same year, the Agency may treat these as four 

separate violations. However, if a facility is required to conduct daily inspections but fails to do 

so for an entire month or longer, the Agency may calculate the penalty utilizing the multi-day 

matrix. In those cases where a series of recurring, separate violations are treated as multi-day 

violations, enforcement personnel should treat each occurrence as one day for purposes of 

calculating the multi-day component. 

As a matter of policy, in those cases where enforcement personnel are calculating a penalty 

with a multi-day component for a series of independent acts or omissions, the calculation should 

be based on those violations that occur within five years of the date the complaint is to be filed. 

B. PENALTIES FOR MULTI-DAY VIOLATIONS

RCRA provides EPA with the authority to assess in administrative actions or seek in court 

civil penalties of up to $27,500 29 per day of non-compliance for each violation of a requirement 

of Subtitle C (or the regulations which implement that subtitle). This language explicitly 

authorizes the Agency to consider the duration of each violation as a factor in determining an 

appropriate total penalty amount. Accordingly, any penalty assessed should consist of a 

gravity-based component, economic benefit component, and to the extent that violations can be 

shown or presumed to have continued for more than one day, an appropriate multi-day 

component. The multi-day component should reflect the duration of the violation at issue, 

subject to the guidelines set forth in Section VII C., below. 

After it has been determined that any of the violations alleged has continued for more than one 

day, the next step is to determine the length of time each violation continued and whether a 

multi-day penalty is mandatory, presumed, or discretionary.30 In most instances, the Agency 

should only seek to obtain multi-day penalties, if a multi-day penalty is appropriate, for the 

number of days it can document that the violation in question persisted. However, in some 

circumstances, reasonable assumptions as to the duration of a violation can be made. For 

example, a violation by an owner/operator of a land disposal facility for operating after it had lost 

interim status pursuant to RCRA Section 3005(e)(2) can generally be deemed to have begun on 

November 8, 1985, and continued at least until the time of the last inspection in which it was 

determined the facility was being operated without interim status. In the case where an 

29See footnote 3. 

30See footnote 27 for more information on continuing violations. 
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inspection reveals that a facility has no groundwater monitoring wells in place it can be assumed, 

in the absence of evidence to the contrary, that the facility has never had any wells. Here the 

violation can be treated as having commenced on the day that waste management operations 

triggering the Part 265, Subpart F requirements began or the effective date of the regulations, 

whichever is later. A multi-day penalty could then be calculated for the entire period from the 

date the facility was required to have wells in place until the date of the inspection showing they 

did not. 

Conversely, in cases where there is no statutory or regulatory deadline from which it may be 

assumed compliance obligations began to run, a multi-day penalty should account only for each 

day for which information provides a reasonable basis for concluding that a violation has 

occurred. For example, if an inspection revealed that a generator was storing unlabeled drums of 

hazardous wastes without complying with 40 CFR § 262.34, the facility would be in violation of 

the storage requirements for permitted facilities found in 40 CFR Part 264. Enforcement 

personnel should allege in the complaint and present evidence as to the number of days each 

violation lasted. Documentation in a case such as this might consist of an admission from a 

facility employee that drums were stored improperly for a certain number of days. In such a case, 

a multi-day penalty would then be calculated for the number of days stated. 

Where EPA determines that a violation persists, enforcement personnel may calculate the 

penalty for a period ending on the date of compliance or the date the complaint is filed or, if the 

complaint references only the statutory maximum, the date the proposed penalty is submitted. 

If the calculation is based on the date the complaint is filed, and if the violation continues after 

that date, the complaint should include language stating that EPA may amend the complaint 

because the violation may continue to occur after filing. For example, the complaint could state: 

The violation alleged in Count 1 of this complaint is of a continuing 

nature and continues, to the best of EPA’s knowledge and belief, as of 

the date of the filing of this complaint. EPA, therefore, reserves the 

right to amend this complaint and the penalty proposed herein to 

reflect additional days of violation for the violation alleged in Count 1. 

Alternatively, enforcement personnel may consider including language in the complaint stating 

that the penalty will include a specific, additional per day amount until the violation is corrected. 

The language of the complaint should be clear that the amount chosen is based on the 

circumstances as they are known at the time the complaint is filed and that if the conditions 

change, the amount of the penalty sought may change. For example, the complaint could state: 

The violation alleged in Count 1 of this complaint is of 

a continuing nature and continues, to the best of EPA’s 
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knowledge and belief, as of the date of the filing of this 

complaint. In addition to the penalty proposed in 

paragraph of this complaint, EPA is hereby 

assessing an additional penalty of $ for each day 

after the filing of the complaint that the violation 

alleged in Count 1 continues. This additional penalty 

assessment is based on the same factors on which the 

penalty in paragraph is based. Should 

circumstances or conditions relating to the alleged 

violation change, EPA reserves the right to adjust the 

continuing penalty amount accordingly. 

If the complaint includes only the statutory maximum with a proposed penalty to be submitted 

after the prehearing exchange, the complaint should include general reservation language similar 

to the first sample language above. The proposed penalty should then be calculated to the date of 

the proposed penalty submission (including the days between the date of the complaint and the 

date of the proposed penalty submission). To account for the continuing violation, the proposed 

penalty submission should include a per day penalty amount that will be sought at hearing above 

the proposed amount, similar to the second sample language above. 

C. CALCULATION OF THE MULTI-DAY PENALTY

After the duration of the violation has been determined, the multi-day component of the total 

penalty is calculated, pursuant to the Multi-Day Matrix, as outlined below. 

Step 1: Determine the gravity-based designations for the violation, e.g., 

major-major, moderate-minor, or minor-minor; 

Step 2: Determine, for the specific violation, whether multi-day penalties are 

mandatory, presumed, or discretionary, as follows: 

Mandatory multi-day penalties - Multi-day penalties are considered mandatory for days 2-180 of 

all violations with the following gravity-based designations: major-major, major-moderate. The 

only exception is when they have been waived or reduced, in "highly unusual cases," as described 

below.31 Multi-day penalties for days 181+ are discretionary. 

Presumption in favor of multi-day penalties - Multi-day penalties are presumed appropriate for 

31Because the Regions can make this determination without Headquarters involvement, 

this Policy supersedes the January 1992 Memorandum “Procedures for Consulting with 

Headquarters Before Waiving the Mandatory Multi-day Penalties in ‘Highly Unusual’ RCRA 

Administrative Actions.” 

25 
CX53  page 38 of 113

https://below.31


  

  

  

   

       

  

 
  

 

  

 

  

 

   

  

   

   

  

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

    

    
    

    

    
    

    

    
    

    

days 2-180 of violations with the following gravity-based designations: major-minor, moderate-

major, moderate-moderate. Therefore, multi-day penalties should be sought, unlesscase-specific 

facts overcoming the presumption for a particular violation are documented carefully in the case 

files. The presumption may be overcome for one or more days. Multi-day penalties for days 

181+ are discretionary. 

Discretionary multi-day penalties - Multi-day penalties are discretionary, generally, for all days 

of all violations with the following gravity-based designations: minor-major, moderate-minor, 

minor-moderate, minor-minor. In these cases, multi-day penalties should be sought where 

case-specific facts support such an assessment. Discretionary multi-day penalties may be 

imposed for some or all days. The bases for decisions to impose or not impose any discretionary 

multi-day penalties must be documented in the case files. 

Step 3: Locate the corresponding cell in the following Multi-Day Matrix. Multiply 

a dollar amount selected from the appropriate cell in the multi-day matrix 

(or, where appropriate, a larger dollar amount not to exceed $27,500) by 

the number of days the violation lasted. (Note: the duration used in the 

multi-day calculation is the length of the violation minus one day, to 

account for the first day of violation at the gravity-based penalty rate.) 

MULTI-DAY MATRIX OF MINIMUM DAILY PENALTIES (in dollars) 

Extent of Deviation from Requirement 

Potential 

for 

Harm 

The dollar 

figure to be 

multiplied by 

the number of 

days of 

violation will generally be selected from the range provided in the appropriate multi-day cell. 

The figure selected should not be less than the lowest number in the range provided. Selections 

of a dollar figure from the range of penalty amounts can be made at the Region's discretion based 

MAJOR MODERATE MINOR 

MAJOR $5,500 

to 

1,100 

$4,400 

to 

825 

$3,300 

to 

605 

MODERATE $2,420 

to 

440 

$1,760 

to 

275 

$1,100 

to 

165 

MINOR $660 

to 

110 

$330 

to 

110 

$110 
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on an assessment of case-specific factors, including those discussed below. 

In determining whether to assess multi-day penalties and what penaltyamount is appropriate to 

select from the multi-day matrix, the Regions must analyze carefully the specific facts of the 

case. This analysis should be conducted in the context of the Penalty Policy's broad goals of: (1) 

ensuring fair and consistent penalties which reflect the seriousness (gravity) of violations, (2) 

promoting prompt and continuing compliance, and (3) deterring future non-compliance. 

Additional factors which may be relevant in analyzing these Policy goals in the context of a 

specific case include the seriousness of the violation relative to other violations falling within the 

same matrix cell, efforts at remediation or the promptness and degree of cooperation evidenced 

by the facility (to the extent not otherwise accounted for in the proposed penalty or settlement 

amount), the size and sophistication of the violator, the total number of days of violation, and 

other relevant considerations. All of these factors must be analyzed in light of the overriding 

goals of the Penalty Policy to determine the appropriate penalties in a specific case. 

As discussed above, this Penalty Policy permits a Region to waive or reduce multi-day 

penalties, when otherwise mandatory for a violation, in a "highly unusual case." Because EPA 

has determined that almost all continuing "major" violations warrant multi-day penalties, it is 

anticipated that such a waiver will occur very infrequently. As required with the presumptive 

multi-day violations, when the Region has determined that it will either reduce the number of 

days of violation or will not use the multi-day matrix for violations that fall into the mandatory 

category, the case-specific facts justifying the reduction or waiver must be documented in the 

case file. 

Where a violation continues for more than one day, enforcement personnel have the discretion 

to calculate a penalty for the entire duration of the violation. However, enforcement personnel 

should first calculate the penalty based on the period of violation occurring within five years of 

the date the complaint will be filed. If this calculation does not result in an appropriate penalty 

for the violation, enforcement personnel should then determine the duration of the violation that 

would result in an appropriate penalty. 

While this Policy provides general guidance on the use of multi-day penalties, nothing in this 

Policy precludes or should be construed to preclude the assessment of penalties of up to $27,500 

for each day after the first day of any given violation. Particularly in circumstances where 

significant harm has in fact occurred and immediate compliance is required to avert a continuing 

threat to human health or the environment, it may be appropriate to demand the statutory 

maximum. 
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VIII. EFFECT OF ECONOMIC BENEFIT OF NONCOMPLIANCE

The Agency’s 1984 Policy on Civil Penalties mandates the recapture of any significant 

economic benefit of noncompliance (EBN) that accrues to a violator from noncompliance with 

the law. Enforcement personnel shall evaluate the economic benefit of noncompliance when 

penalties are calculated. A fundamental premise of the 1984 Policy is that economic incentives 

for noncompliance are to be eliminated. If, after the penalty is paid, violators still profit by 

violating the law, there is little incentive to comply. Therefore, it is incumbent on all 

enforcement personnel to calculate economic benefit. An “economic benefit” component should 

be calculated and added to the gravity-based penalty component when a violation results in 

"significant" economic benefit to the violator, as defined below. Economic benefit can result 

from a violator delaying or avoiding compliance costs, or when the violator achieves an illegal 

competitive advantage through its noncompliance. 

The following are examples of regulatory areas for which violations are likely to result in 

significant economic benefits: groundwater monitoring, financial requirements, closure/ 

post-closure, surface impoundment retrofitting, improper land disposal of restricted waste, 

clean-up of discharges, Part B permit application submittals, and minimum technology 

requirements. 

For certain RCRA requirements, the economic benefit of noncompliance may be relatively 

insignificant (e.g., failure to submit a report on time). In the interest of simplifying and 

expediting an enforcement action, enforcement personnel may forego the inclusion of the benefit 

component where it appears that the amount of the component is likely to be less than the 

applicable amount shown in the chart below for all violations alleged in the complaint. 

When the gravity-based and multi-day EBN should be pursued if it totals: 

total penalty is: 

$30,000 or less at least $3,000 

$30,001 to $49,999 at least 10% of the proposed penalty 

$50,000 or more $5,000 or more 

In order to determine this, a calculation of economic benefit should be conducted for each 

violation that is estimated to have an economic benefit penalty of greater than $200 unless it is 

obvious that the relevant EBN total (from the right side of the above chart) will not be reached. 

The total economic benefit amount (all violations added together) should be compared to the 

chart to determine whether an economic benefit component should be included in the proposed 

penalty. Any decision not to seek an economic benefit penalty and the rationale for such a 
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decision should be documented on the Penalty Computation Worksheet or analogous regional 

office penalty calculation summary. 

In some cases, a corporate entity related to the violating facility (e.g., a parent corporation) may 

actually realize an economic benefit as a result of noncompliance by the violating facility. For 

example, a subsidiary company may be able to supply a product to a parent company at a cost 

significantly below its competitors due to noncompliance with RCRA requirements. The parent 

company may then sell that product (or utilize it in the manufacturing of a different product) and 

realize the benefit from reduced costs of the supplier subsidiary. When information to support 

such a calculation is available, enforcement personnel may consider economic benefits that 

accrue to related corporate entities in calculating a specific penalty. 

It is generally the Agency's policy not to settle cases for an amount less than the economic 

benefit of noncompliance. However, the Agency’s 1984 Policy on Civil Penalties explicitly sets 

out three general areas where settling the total penalty amount for less than the economic benefit 

may be appropriate. Since the issuance of the 1984 Policy, the Agency has added a fourth 

exception for cases where ability to pay is a factor.32 The four exceptions are: 

• the economic benefit component consists of an insignificant amount (see the chart

above for the minimum amounts to pursue);

• there are compelling public concerns that would not be served by taking a case to trial;

• it is unlikely, based on the facts of the particular case as a whole, that EPA will be able

to recover the economic benefit in litigation; and

• the company has documented an inability to pay the total proposed penalty.

If a case is settled for less than the economic benefit component, a justification must be 

included on the Penalty Computation Worksheet or in an appropriate section of the analogous 

regional penalty calculation summary. 

A. ECONOMIC BENEFIT FROM DELAYED COSTS AND AVOIDED COSTS

1. Background

This section discusses two types of economic benefit from noncompliance in determining the

economic benefit component: 

• benefit from delayed costs; and

32See Section IX.A.3.d. below. 
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• benefit from avoided costs.

Delayed costs are expenditures which have been deferred by the violator's failure to comply 

with the requirements. The violator eventually will have to spend the money in order to achieve 

compliance. Delayed costs are either capital costs (essentially equipment) or one-time 

nondepreciable costs (e.g., cleaning up a spill).33 Examples of violations which result in savings 

from delayed costs are: 

• failure to timely install groundwater monitoring equipment;

• failure to timely submit a Part B permit application; and

• failure to timely develop a waste analysis plan.

Avoided costs are expenditures which will never be incurred. Avoided costs include the usual 

operating and maintenance costs which would include any annual periodic costs such as leasing 

monitoring equipment. Examples of violations which result in savings from avoided costs are: 

• failure to perform annual and semi-annual groundwater monitoring sampling and

analysis;

• failure to use registered hazardous waste transporters (where the violator will not be

responsible for cleaning up the waste);

• failure to perform waste analysis before adding waste to tanks, waste piles,

incinerators; and

• failure to install secondary containment around a tank, where such a containment is

never installed because the violator chooses closure rather than correction and

continued operation.34 

2. Calculation of Economic Benefit from Delayed and Avoided Costs

Since 1984, it has been Agency policy to use either the BEN computer model or “the rule of

thumb” approach to calculate the economic benefit of noncompliance.35 The rule of thumb 

approach is a straight forward method to calculate economic savings from delayed and avoided 

33See BEN Users Manual for further guidance on this subject at pages 3-9 to 3-10. 

34While this cost is an avoided one, it does not fit into the annual cost category in the 

BEN model. This is an avoided one-time nondepreciable expense and requires a slightly 

modified BEN analysis. See BEN Users Manual for further guidance on this subject at page 3-

11. 

35“Guidance for Calculating the Economic Benefit of Noncompliance for a Civil Penalty 

Assessment” November 5, 1984 (Codified as Policy Number PT.1-5 of the General Enforcement 

Policy Compendium) at pages 2-3. 
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compliance expenditures. It is discussed more fully in the policy document “A Framework for 

Statute-Specific Approaches to Penalty Assessments” at pages 7-9.36 It is now available in a 

Lotus spreadsheet.37 Enforcement personnel may use the rule of thumb approach whenever the 

economic benefit penalty is not substantial (generally under $10,000) and use of an expert 

financial witness may not be warranted. 

For economic benefit penalties that are more substantial (generally more than $10,000), 

enforcement personnel should use the BEN model to calculate noncompliance economic 

benefits. The primary purpose of the BEN model is to calculate economic savings for settlement 

purposes. 38 The model can perform a calculation of economic benefit from delayed or avoided 

costs based on data inputs, including inputs that consist of optional data items and standard 

values already contained in the program (see BEN Worksheet in the Appendix, Section X). As 

discussed in the BEN Users Manual, unless case-specific reasons dictate otherwise, enforcement 

personnel should rely on the least expensive costs of compliance (i.e., facility expenditures) in 

calculating economic benefit penalties. 

Enforcement personnel should have a copy of the revised BEN User's Manual (September 

1999).39 The User’s Manual describes how to use BEN, a computer program that calculates the 
economic benefit from delayed and avoided costs for any type of entity, including Federal 

facilities. It is designed to aid enforcement personnel with procedures for utilizing BEN, and to 

explain the program's results.40 Except for smaller economic benefit calculations where the “rule 

36This document is dated February 16, 1984 (Codified as Policy Number PT.1-2 of the 

General Enforcement Policy Compendium) 

37The Rule of Thumb Spreadsheet and information on its use is available to EPA 

enforcement personnel from the Multimedia Enforcement Division of the Office of Regulatory 

Enforcement. 

38While the BEN model can be used to develop a proposed penalty for an administrative 

hearing, enforcement personnel must be prepared to present a financial expert witness to support 

the penalty calculation. In the appropriate circumstances, Agency personnel, with the assistance 

of a financial expert, can use case-specific information, relevant regional knowledge and past 

experience in the calculation of the economic benefit component. Regardless of which approach 

is taken, all calculations must be documented in the case file. 

39Both the BEN model and the BEN User’s Manual are downloadable from the Agency’s 

website at www.epa.gov. 

40 In addition to the Manual “Estimating Costs for the Economic Benefits of RCRA 

Noncompliance” (September 1997), enforcement personnel are encouraged to use whatever cost 

documentation is available to calculate RCRA compliance costs (e.g., contractors and 
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of thumb” approach is appropriate, BEN supersedes previous methodologies used to calculate the 

economic benefit for civil penalties. Enforcement personnel should also consult the Manual 

“Estimating Costs for the Economic Benefits of RCRA Noncompliance” (September 1997). 
When using this RCRA Costs Manual, enforcement personnel should ensure that figures set forth 

in that Manual reflect current figures given the time elapsed since the Manual was first issued. 

The economic benefit component should be calculated initially for the maximum period of 

noncompliance. Enforcement personnel should then determine whether that amount should be 

reduced for any reasons (e.g., possible application of statute of limitations).41 However, 

enforcement personnel should be prepared to support the calculation of economic benefit for the 

entire period of noncompliance if there is any uncertainty regarding potential reductions that 

may have been identified. 

The economic benefit calculation should also take into account the entire period that a violator 

enjoys the benefit. In almost all cases, the violator will enjoy the financial benefit until the 

economic benefit penalty is paid. Therefore, this calculation should be based on a penalty 

payment date corresponding roughly with the relevant hearing date. At the hearing, Agency 

personnel should be prepared to argue to the Presiding Officer that the violator will continue to 

enjoy the economic benefit until the penalty is paid and the relevant time period should include 

any time periods after the hearing prior to penalty payment. 

B. ADDITIONAL INFORMATION ON ECONOMIC BENEFIT

In addition to delayed and avoided costs, an economic benefit may accrue to a violator in the 

form of an illegal competitive advantage. In this type of economic benefit, the illegal activity 

results in a financial gain that the violator would not otherwise realize if the violation had not 

been committed. Illegal competitive advantage cases are fundamentally different from those that 

routinely rely on BEN-type calculations, and they also arise less frequently. Care should be 

taken to insure that any calculation of illegal competitive advantage does not include profits 

attributable to lawful operations of the facility or delayed or avoided costs already accounted for 

in the BEN calculation. In most cases, a violating facility will realize either benefits from 

commercial brochures). If it is disputed, the burden will then shift to the respondent to present 

cost documentation to the contrary to be entered and run in BEN. Data provided by respondent 

relating to economic benefit should not be run in BEN unless its accuracy and legitimacy have 

been verified by the Region. Additionally, OSW's Guidance Manual:  Cost Estimates for 

Closure and Post-Closure Plans, November, 1986, provides information regarding cost estimates 

for input data for BEN. 

41Statute of limitations considerations may not be relevant for the calculation of economic 

benefit where, for example, the benefit results from violations that continue to the time the 

enforcement action is initiated. 
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delayed/avoided costs or from an illegal competitive advantage; however, where the 

circumstances support it, any penalty amount based on benefits due to illegal competitive 

advantage should be added to any other type of economic benefit that has been calculated. For 

information regarding methodologies for calculating a penalty based on illegal competitive 

advantage, EPA enforcement personnel should consult with the Multimedia Enforcement 

Division in OECA. (Note: As of the date of this Policy, financial technical advice for Agency 

personnel is available from the Helpline at (888) 326-6778. This service and/or telephone 

number is subject to change without notice.) 

IX. ADJUSTMENT FACTORS AND EFFECT OF SETTLEMENT

A. ADJUSTMENT FACTORS

1. Background

As mentioned in Section VI of this document, the seriousness of the violation is considered in

determining the gravity-based penalty component. The reasons the violation was committed, the 

intent of the violator, and other factors related to the violator are not considered in choosing the 

appropriate cell from the matrix. However, any system for calculating penalties must have 

enough flexibility to make adjustments that reflect legitimate differences between separate 

violations of the same provision. RCRA Section 3008(a)(3) states that in assessing penalties, 

EPA must take into account any good faith efforts to comply with the applicable requirements. 

EPA’s 1984 Civil Penalty Policy sets out several other adjustment factors to consider. These 
include the degree of willfulness and/or negligence, history of noncompliance, ability to pay, and 

other unique factors. This RCRA Policy also includes an additional adjustment factor for 

environmental projects undertaken by the respondent. 

2. Recalculation of Penalty Amount

Before EPA considers mitigating the penalty proposed for an administrative hearing and

applies the adjustment factors, it may be necessary, under certain circumstances, for enforcement 

personnel to recalculate the gravity-based or economic benefit component of the penalty figure. If 

new information becomes available after the issuance of the proposed penalty which makes it 

clear that the initial calculation of the penalty is in error, enforcement personnel should adjust 

this figure. Enforcement personnel should document on the Penalty Computation Worksheet or 

the analogous regional office penalty calculation summary the basis for recalculating the 

gravity-based or economic benefit component of the penalty. 

For example, if after the issuance of the proposed penalty, information is presented which 

indicates that less waste is involved than was believed when the proposed penalty was issued, it 

may be appropriate to recalculate the gravity-based penalty component. Thus, if enforcement 

personnel had originally believed that the violator had improperly stored ten barrels of acutely 
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hazardous wastes but it was later determined that only a single container of characteristic 

hazardous waste was improperly stored, it may be appropriate to recalculate the "potential for 

harm" component of the gravity-based penalty from "major" to "moderate" or "minor." 

On the other hand, if enforcement personnel initially believed a violator had fully complied 

with a specified requirement but subsequently determine that this is not the case, it would be 

appropriate to amend the complaint as necessary to add a new count, and revise the total penalty 

amount upward to account for this previously undiscovered violation. Likewise, if new 

information shows that a previously known violation is more serious than initially thought, an 

upward revision of the penalty amount may be required. 

Furthermore, if the violator presented new information which established that the work 

performed was technically inadequate or useless (e.g., the violator drilled wells in the wrong spot 

or did not dig deep enough), it may be more appropriate to keep the gravity-based penalty as 

originally calculated and evaluate whether it would be appropriate to mitigate the penalty based 

on the "good faith efforts" adjustment factor. 

When information is presented which makes it clear that the gravity-based or economic benefit 

penalty component is in error, enforcement personnel may, of course, choose to formally amend 

the complaint to correct the original penalty component. In all instances, any recalculation of the 

penalty should be carefully documented on the Penalty Computation Worksheet or the analogous 

regional office penalty calculation summary in the enforcement file. 

3. Application of Adjustment Factors

The adjustment factors can increase, decrease or have no effect on the penalty amount sought

from the violator. Adjustments should generally be applied to the sum of the gravity-based and 

multi-day components of the penalty for a given violation. Note, however, that after all 

adjustment factors have been applied, the resulting penalty must not exceed the statutory 

maximum of $27,500 per day of violation. As indicated previously, all supportable upward 

adjustments of the penalty amount of which EPA is aware ordinarily should be made prior to 

issuance of the proposed penalty, while downward adjustments (with the exception of those 

reflecting good faith efforts to comply) should generally not be made until after the proposed 

penalty has been issued, at which time the burden of persuasion that downward adjustment is 

proper should be placed on respondent. Enforcement personnel should use whatever reliable 

information on the violator and violation is readily available at the time of assessment. 

Application of the adjustment factors is cumulative, i.e., more than one factor may apply in a 

case. For example, if the base penalty derived from the gravity-based and multi-day matrices is 

$109,500, and upward adjustments of 10% will be made for both history of noncompliance and 

degree of willfulness and/or negligence, the total adjusted penalty would be $131,400 ($109,500 

+ 20%).
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For any given factor (except ability to pay, cooperative attitude and litigative risk) enforcement 

personnel can, assuming proper documentation, adjust the sum of the gravity-based and 

multi-day penalty components for any given violation up or down: (1) by as much as 25% of that 

sum in ordinary circumstances, or (2) from 26% to 40% of the sum, in unusual circumstances. 

Downward adjustments based on inability to pay or litigative risk will vary in amount depending 

on the individual facts present in a given case and in certain circumstances may be applied to the 

economic benefit component. Downward adjustments of up to 10% of the gravity-based and 

multi-day penalty components can be made based on the cooperative attitude of the respondent. 

However, if a penalty is to achieve deterrence, both the violator and the general public must be 

convinced that the penalty places the violator in a worse position than those who have complied 

in a timely fashion. Moreover, allowing a violator to benefit from noncompliance punishes those 

who have complied by placing them at a competitive disadvantage. For these reasons, the 

Agency should at a minimum, absent the special circumstances enumerated in Section VIII, 

recover any significant economic benefits resulting from failure to comply with the law. If 

violators are allowed to settle for a penalty less than their economic benefit of noncompliance, 

the goal of deterrence is undermined. Except in extraordinary circumstances, which include 

cases where there are demonstrated limitations on a respondent's ability to pay or verysignificant 

litigative risks, the final adjusted penalty should also include a significant gravity-based 

component beyond the economic benefit component. 

Finally, as has been noted above, only Agency enforcement personnel, as distinct from an 

administrative law judge charged with determining an appropriate RCRA penalty, should 

consider adjusting the amount of a penalty downward based on the litigative risks confronting the 

Agency, the cooperative attitude of the respondent or the willingness of a violator to undertake an 

environmental project in settlement of a penalty claim. This is because these factors are only 

relevant in the settlement context. 

The following discussion of the adjustment factors is consistent with the EPA’s Civil Penalty 

Policy issued in 1984. 

a. Good Faith Efforts To Comply/Lack of Good Faith

Under Section 3008(a)(3) of RCRA, good faith efforts to comply with applicable requirements 

must be considered in assessing a penalty. The violator can manifest good faith by promptly 

identifying and reporting noncompliance or instituting measures to remedy the violation before 

the Agency detects the violation. Assuming self-reporting is not required by law and the 

violations are expeditiously corrected, a violator's admission or correction of a violation prior to 

detection may provide a basis for mitigation of the penalty, particularly where the violator 

institutes significant new measures to prevent recurrence. Self-reported violations may be 

eligible for penalty mitigation pursuant to EPA’s Policy “Incentives for Self-Policing: Discovery, 

Disclosure, and Correction and Prevention of Violations” (65 Fed. Reg. 19617 (4/11/00)). Lack 
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of good faith, on the other hand, can result in an increased penalty. 

No downward adjustment should be made if the good faith efforts to comply primarily consist 

of coming into compliance. Moreover, no downward adjustment should be made because 

respondent lacks knowledge concerning either applicable requirements or violations committed 

by respondent. EPA will also apply a presumption against downward adjustment for 

respondent's efforts to comply or otherwise correct violations after the Agency's detection of 

violations (failure to undertake such measures may be cause for upward adjustment as well as 

multi-day penalties), since the amount set in the gravity-based penalty component matrix 

assumes good faith efforts by a respondent to comply after EPA discovery of a violation. 

If a respondent reasonably relies on written statements by the state or EPA that an activity will 

satisfy RCRA requirements and it later is determined that the activity does not comply with 

RCRA, a downward adjustment in the penalty may be warranted if the respondent relied on those 

assurances in good faith. Such claims of reliance should be substantiated by sworn affidavit or 

some other form of affirmation. On the other hand, claims by a respondent that "it was not told" 

by EPA or the State that it was out of compliance should not be cause for any downward 

adjustment of the penalty. 

b. Degree of Willfulness and/or Negligence

While "knowing" violations of RCRA will support criminal penalties pursuant to Section 

3008(d), there may be instances of heightened culpability which do not meet the criteria for 

criminal action. In cases where civil penalties are sought for actions of this type, the penalty may 

be adjusted upward for willfulness and/or negligence. Conversely, although RCRA is a strict 

liability statute, there may be instances where penalty mitigation may be justified based on the 

lack of willfulness and/or negligence. 

In assessing the degree of willfulness, and/or negligence, the following factors should be 

considered, as well as any others deemed appropriate: 

• how much control the violator had over the events constituting the violation;

• the foreseeability of the events constituting the violation;

• whether the violator took reasonable precautions against the events constituting the

violation;

• whether the violator knew or should have known of the hazards associated with the

conduct; and

• whether the violator knew or should have known of the legal requirement which was

violated.

It should be noted that this last factor, lack of knowledge of the legal requirement, should 

never be used as a basis to reduce the penalty. To do so would encourage ignorance of the law. 
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Rather, knowledge of the law should serve only to enhance the penalty. 

The amount of control which the violator had over how quickly the violation was remedied 

also is relevant in certain circumstances. Specifically, if correction of the environmental problem 

was delayed by factors which the violator can clearly show were not reasonably foreseeable and 

were out of his or her control and the control of his or her agents, the penalty may be reduced. 

c. History of Noncompliance (upward adjustment only)

Where a party previously has violated federal or state environmental laws at the same or a 

different site, this is usually clear evidence that the party was not deterred by the previous 

enforcement response. Unless the current or previous violation was caused by factors entirely 

out of the control of the violator, this is an indication that the penalty should be adjusted 

upwards. 

Some of the factors that enforcement personnel should consider in making this determination 

are as follows: 

• how similar the previous violation was;

• how recent the previous violation was;

• the number of previous violations; and

• violator's response to previous violation(s) in regard to correction of problem.

A violation generally should be considered "similar" if the Agency's or State's previous 

enforcement response should have alerted the party to a particular type of compliance problem. 

A previous violation of the same RCRA or State requirement would constitute a similar 

violation. 

Nevertheless, a history of noncompliance can be established even in the absence of similar 

violations, where there is a pattern of disregard of environmental requirements contained in 

RCRA or another statute.  Enforcement personnel should examine multimedia compliance by 

the respondent and, where there are indications of a history of noncompliance, the penalty should 

be adjusted accordingly. 

For the purposes of this section, a "previous violation" includes any act or omission for which 

a formal or informal enforcement response has occurred (e.g., EPA or State notice of violation, 

warning letter, complaint, consent agreement, final order, or consent decree).42 The term also 

42Note that while in the context of this Policy the term “previous violation” may include 

notices of violation, this Policy does not address the issue of when an enforcement action is 

initiated in the context addressed in Harmon Industries, Inc., v. Browner, 191 F.3d 894 (8th Cir. 

1999). See In re: Bil-Dry Corporation, 9 E.A.D. 575 (EAB, 1/18/01). 

37 

CX53  page 50 of 113

https://decree).42


  

  

 

 

 

 

 

 

 

 

 

 

    
 

  

  

 

 

 

 

 

 

 

 

  

includes any act or omission for which the violator has previously been given written 

notification, however informal, that the Agency believes a violation exists. 

In the case of large corporations with many divisions or wholly-owned subsidiaries, it is 

sometimes difficult to determine whether a previous instance of noncompliance should trigger 

the adjustments described in this section. New ownership often raises similar problems. In 

making this determination, enforcement personnel should attempt to ascertain who in the 

organization had control and oversight responsibility for compliance with RCRA or other 

environmental laws. The violation will be considered part of the compliance history of any 

regulated party whose officers had control or oversight responsibility. 

In general, enforcement personnel should begin with the assumption that if the same 

corporation was involved, the adjustments for history of noncompliance should apply. In 

addition, enforcement personnel should be wary of a party changing operators or shifting 

responsibility for compliance to different persons or entities as a way of avoiding increased 

penalties. The Agency may find a consistent pattern of noncompliance by many divisions or 

subsidiaries of a corporation even though the facilities are at different geographic locations. This 

often reflects, at best, a corporate-wide indifference to environmental protection. Consequently, 

the adjustment for history of noncompliance probably should apply unless the violator can 

demonstrate that the other violating corporate facilities are independent. 

d. Ability to Pay (downward adjustment only)

The Agency generally will not assess penalties that are clearly beyond the means of the 

violator. Therefore, EPA should consider the ability of a violator to pay a penalty. At the same 

time, it is important that the regulated community not see the violation of environmental 

requirements as a way of aiding a financially-troubled business. EPA reserves the option, in 

appropriate circumstances, to seek penalties that might put a company out of business. It is 

unlikely, for example, EPA would reduce a penalty where a facility refuses to correct a serious 

violation. The same could be said for a violator with a long history of previous violations or 

where the violations of the law are particularly egregious. A long history of noncompliance or 

gross violations would demonstrate that less severe measures have been ineffective. 

Enforcement personnel should conduct a preliminary inquiry into the financial status of the 

party against whom a proposed penalty is being assessed. This inquiry may include a review of 

publicly-available information through services such as Dun & Bradstreet. In some 

circumstances, enforcement personnel should review the financial viability of related entities as 

those related entities could provide financial support to the respondent.43 

43See In Re New Waterbury, Ltd., 5 E.A.D. 529, 549 (EAB 10/20/94) (“Where, as here, 

there are several interrelated business entities all involved in the business of the liable party, the 

Agency may properly look into the assets of those other entities to determine whether a penalty is 
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Under RCRA, the ability of a violator to pay a proposed penalty is not a factor that the Agency 

must consider in assessing a penalty. However, because this is a mitigating factor set forth in this 

Policy, enforcement personnel should be generally aware of the financial status of the respondent 

in the event that this is raised as an issue in settlement or at a hearing. 

The burden to demonstrate inability to pay rests on the respondent, as it does with any 

mitigating circumstances.44 Thus, a company’s inability to pay usually will be considered only if 

the issue is raised by the respondent. If the respondent fails to fully provide sufficient 

information, then enforcement personnel should disregard this factor in adjusting the penalty. 

There are several sources available to assist the Regions in determining a regulated entity's 

ability to pay. Enforcement personnel should consult the Agency's “Guidance on Determining a 
Violator's Ability to Pay A Civil Penalty,” December 16, 1986 (Codified as Policy PT.2-1 in the 

Revised General Enforcement Policy Compendium). In addition, the Agency now has three 

computer models it uses in determining whether violators can afford compliance costs, clean-up 

costs and/or civil penalties: ABEL, INDIPAY and MUNIPAY. ABEL analyzes inability to pay 

claims from corporations and partnerships. INDIPAY analyzes those claims from individual 

taxpayers. MUNIPAY analyzes inability to pay claims from cities, towns, villages, drinking 

water authorities and sewer authorities.45 These models are designed for use in the settlement 

context. Because of that, the models are biased in favor of the violator. If the models indicate an 

ability to pay, the user can assume that the violator can in fact afford the full penalty, compliance 

costs and/or cleanup costs.46 

When EPA determines that a violator cannot afford the penalty prescribed by this Policy or 

appropriate when the liable party claims that it does not have the resources to pay the penalty on 

its own.”) Agency personnel should be aware that while other entities may be able to assist in 

paying a penalty, unless those parties are named in the complaint and are found liable, the 

Agency may not be able to require those parties to pay. 

44The EAB has agreed that in RCRA enforcement cases, the respondent has the burden of 

persuasion on its alleged inability to pay. See In re: Bil-Dry Corporation, 9 E.A.D. 575 (EAB, 

1/18/01). 

45For training or further information about any of the these models, contact the Agency’s 

Helpline at (888) 326-6778 or (888) ECONSPT. (Note: This service and/or telephone number is 

subject to change without notice.) 

46Because the models are dependent upon financial data inputs, the models’ results are 
only as current and reliable as the financial data. Enforcement personnel should seek as much 

specific information from the violator regarding their claim of inability to pay, including whether 

the documents that are submitted need to be supplemented or updated. 
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that payment of all or a portion of the penalty will preclude the violator from achieving 

compliance or from carrying out remedial measures which the Agency deems to be more 

important than the deterrence effect of the penalty (e.g., payment of penalty would preclude 

proper closure / post-closure), the following options should be considered in the order presented: 

• consider an installment payment plan with interest;

• consider a delayed payment schedule with interest (for example, such a schedule might

even be contingent upon an increase in sales or some other indicator of improved

business; or

• consider straight penalty reductions as a last recourse.

As indicated above, the amount of any downward adjustment of the penalty is dependent on 

the individual facts of the case regarding the financial capability of the respondent and the nature 

of the violations at issue. 

e. Environmental Projects (downward adjustment only)

Under certain circumstances the Agency may consider adjusting the penalty amount downward 

in return for an agreement by the violator to undertake an appropriate environmentally beneficial 

project. All proposals for such projects should be evaluated in accordance with EPA’s May 1, 

1998, Supplemental Environmental Projects Policy and any subsequent amendments to the SEP 

Policy.47 

f. Other Unique Factors

This Policy allows an adjustment for factors which may arise on a case-by-case basis. When 

developing its settlement position, EPA should evaluate every penalty with a view toward the 

potential for protracted litigation and attempt to ascertain the maximum civil penalty the court or 

administrative law judge is likely to award if the case proceeds to hearing or trial. The Agency 

should take into account, inter alia, the inherent strength of the case, considering, for example, 

the probability of proving violations, the probability that the government's legal arguments will 

be accepted, the opportunities which exist to establish a useful precedent or send a signal to the 

regulated community, the availability and potential effectiveness of the government's evidence, 

including witnesses, and the potential strength of the violator's equitable and legal defenses. 

Where the Agency determines that significant litigative risks exist, it may also take into account 

any disproportionate resource outlay involved in litigating a case that it might avoid by entering 

into a settlement. Downward adjustments of the proposed penalty for settlement purposes may 

be warranted depending on the Agency's assessment of these litigation considerations. The 

extent of the adjustments will depend, of course, on the specific litigation considerations 

presented in any particular case. The Memorandum signed by James Strock on August 9, 1990, 

47This Policy can be found on the EPA web site at www.epa.gov. 
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"Documenting Penalty Calculations and Justifications of EPA Enforcement Actions," discusses 

further the requirements for legal and factual "litigation risk" analyses. 

However, where the magnitude of the resource outlay necessary to litigate is the only 

significant litigation consideration dictating downward adjustment in the penalty amount, the 

Agency should still obtain a penalty which not only recoups the economic benefit the violator has 

enjoyed, but includes an additional amount sufficient to create a strong economic disincentive 

against violating applicable RCRA requirements. 

In addition to litigation risks, enforcement personnel can consider, for the purposes of an 

expedited settlement, the cooperation of the facility throughout the compliance evaluation and 

enforcement process. Enforcement personnel may reduce the gravity-based portion of the 

penalty by as much as 10% considering the degree of cooperation and preparedness during the 

inspection, provision of access to records, responsiveness and expeditious provision of 

supporting documentation requested by EPA during or after the inspection, and cooperation and 

preparedness during the settlement process. In addition to creating an incentive for cooperative 

behavior during the activities listed above, this adjustment factor further reinforces the concept 

that respondents face a significant risk of higher penalties in litigation than in settlement. This 

adjustment factor should only be considered in settlements agreed to in principle by the parties 

before the filing of the prehearing exchange of information. 

It is important to note the difference between a penalty adjustment for cooperative attitude and 

for good faith efforts to comply. While self-reporting and correction of violations qualify as 

good faith efforts, the cooperation and attitude of the violator throughout the investigation and 

enforcement process should be the focus under this factor. For example, a violator may qualify 

for this adjustment if it voluntarily provides information prior to the Agency’s use of 

investigative tools such as information requests under RCRA Section 3007. Similarly, if a 

violator responds completely to an information request well in advance of the due date and 

otherwise cooperates fully, a downward adjustment may be appropriate. By contrast, this factor 

should not be applied to those cases where the violator indicates an interest in settlement and 

enters into negotiations but does not demonstrate other indications of cooperation. Generally, 

this adjustment factor should apply to those violators who demonstrate and maintain a high 

degree of willingness to work with EPA regarding the investigation and resolution of violations. 

If lengthy settlement negotiations cause the violation(s) to continue significantly longer than 

initially anticipated, the initial proposed penalty amount should be increased, as appropriate, with 

a corresponding amendment of the complaint. The revised figure would be calculated in 

accordance with this Policy, and account for the increasing economic benefit and protracted 

non-compliance.48 

48Enforcement personnel may include, for those violations that continue beyond the date 

the complaint is filed, a specific per day penalty amount. See Section VII.B. 
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B. EFFECT OF SETTLEMENT

The Consolidated Rules of Practice incorporates the Agency’s policy of encouraging 

settlement of a proceeding at any time as long as the settlement is consistent with the provisions 

and objectives of RCRA and its regulations. 40 CFR § 22.18(b). If the respondent believes that 

it is not liable or that the circumstances of its case justify mitigation of the penalty proposed in 

the complaint, the Consolidated Rules of Practice allow it to request a settlement conference. 

In many cases, the fact of a violation will be less of an issue than the amount of the proposed 

penalty. Once the Agency has established a prima facie case, the burden is always on the violator 

to justify any mitigation of the proposed penalty. The mitigation, if any, of the proposed penalty 

should follow the adjustment factors guidelines found in Section IX.A. of this document. 

42 
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A- 1

X. APPENDIX

A. PENALTY COMPUTATION WORKSHEETS

PENALTY AMOUNT FOR HEARING1 

CompanyName: 

Address: 

Requirement Violated: 

1. Gravitybased penalty frommatrix ...................... 

(a) Potential for harm ................................ 

(b)Extent ofDeviation ............................... 

2. Select an amount from the appropriate multi-day matrixcell.

3. Multiply line 2 by number of days of violation minus 1 [or

other number, as appropriate (provide narrative explanation)] .

4. Add line 1 and  line 3 ................................. 

5. Percent increase/decreaseforgoodfaith.................. 

6. Percent increaseforwillfulness/ negligence ............... 

7. Percentincreaseforhistoryofnoncompliance ............. 

8. Total lines 5 thru 72 
••••••••.••••••••••••••••••••••••

9. Multiply line 4by line 8.............................. 

1In those cases where a specific penalty amount will be set forth in the complaint, the 

worksheet heading can indicate the penalty calculation is for that purpose. Otherwise, the more 

generic heading shown here can be used which can cover both complaints and submission of a 

specific penalty after the prehearing exchange. 

2Additional downward adjustments, where substantiated by reliable information, may be 

accounted for here. 

i 
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A-2 

10. Calculate economic benefit ............................ 

11. Add lines 4, 9 and 10 for proposed penalty amount

to be sought at hearing ............................... 
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A-3

SETTLEMENT  PENALTY AMOUNT 

Company Name: 

Address: 

Requirement Violated: 

1. Gravity based penalty from matrix ....................... 

(a) Potential for harm ................................. 

(b) Extent of deviation ................................ 

2. Select an amount from the appropriate multi-day matrix cell ..

3. Multiply line 2 by number of days of violation minus 1 [or other

number as appropriate (provide narrative explanation)] ...... 

4. Add line 1 and line 3 .................................. 

5. Percent increase/decrease for good faith ................... 

6. Percent increase for willfulness/negligence................. 

7. Percent increase forhistory ofnoncompliance .............. 

8. Percent increase/decrease for other unique factors

(except litigation risk) ................................. 

9. Add lines 5, 6, 7,and 8 ................................ 

10. Multiply line 4 by line 9 ............................... 

11. Add lines 4 and 10 ................................... 

12 Adjustment amount forenvironmental project ............. 

13. Subtract line 12from line 11 ........................... 

14. Calculate economic benefit ............................ 

15. Add lines 13 and 14 ................................. 
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A-4

16. Adjustment amount for ability-to-pay .................... 

17. Adjustment amount forlitigationrisk.................... 

18. Add lines 16 and 17 .................................. 

19. Subtract line18fromline15forfinalsettlement amount..... 

This procedure should be repeated for each violation. 
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A-5

NARRATIVE EXPLANATION3 

1. Gravity Based Penalty

(a) Potential for Harm:

(attach additional sheets if necessary) 

(b) Extent ofDeviation:

(attach additional sheets if necessary) 

(c) Multiple/Multi-day:

(attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness\negligence, history of compliance, ability to pay,

environmental project credits, and other unique factors must be justified, if applied.)

(a) Good Faith:

3 A separate "Narrative Explanation"should be attached to the Penalty Computation 

Worksheets for both the hearing amount and settlement amount. Where the discussion of a given 

element of a penalty to be included in the Narrative Explanation supporting the settlement 

amount will duplicate that appearing in the Narrative Explanation supporting the hearing amount, 

the earlier discussion may simply be incorporated by reference. 
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A-6

(attach additional sheets if necessary) 

(b)willfulness/Negligence:

(attach additional sheets if necessary) 

(c) History ofCompliance:

(attach additional sheets if necessary) 

(d) Ability to pay:

(attach additional sheets if necessary) 

(e) Environmental Project:

(attach additional sheets if necessary) 
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A-7

(f) Other Unique Factors (e.g., cooperative attitude):

(attach additional sheets if necessary) 

3. Economic Benefit:

(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information:

(attach additional sheets if necessary) 
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A- 8

BEN WORKSHEET 4 

1. Case Name

Requirement Violated

2* Initial Capital Investment/Year Dollars

Check here if costs were avoided, 

not delayed. 

3. One Time Expenditure/Year Dollars

Check here if costs were avoided, 

not delayed. 

a.. Tax Deductible? YES NO 

4. Annual Operating and Maintenance

(O&M) Expenses Year Dollars

5. Date of Noncompliance

6. Date of Compliance

7. Anticipated Date of Penalty Payment

8.* Useful Life of Pollution Control Equipment

9*. Marginal Income Tax Rate

10. State Where Facility is Located

11.* Inflation Rate

12.* Discount Rate

13. Economic Benefit Penalty Component

* See standard value from BEN model

4A separate "BEN Worksheet" should be attached to the Penalty Computation Worksheets 

for both the amount proposed for hearing and settlement amount. 
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A-9

XL HYPOTHETICAL APPLICATIONS OF THE PENALTY POLICY 

A. EXAMPLE 1

(1) Violation

Company A operated a facility at which it was generating one waste and storing a 

different waste generated by a since discontinued process. These wastes which company A had 

managed at its facility for years were first listed as hazardous wastes under RCRA in 1997. As a 

r sult, Company A became subject to regulation under Subtitle C of RCRA on the effective date 

of the regulation which was November 5, 1997. In a notification timely provided to EPA 

pursuant to RCRA Section 3010(a), Company A indicated that it only generated hazardous 

waste, without mentioning storage. This notification wasnever amended or supplemented. 

During an inspection on January 10, 1999, an employee revealed that Company A had also been 

storing another kind of waste in containers, on  site for years. RCRA Section 3010 (a) provides 

that notification of waste management activities must be provided to EPA within 90 days of the 

promulgation ofregulations listing a substance as a hazardous waste subject to  Subtitle C of 

RCRA. 40 CFR § 262.34 provides that a generator may only store hazardous waste on-site tor 90 

days without obtaining a permit or interim status. Thus, beginning on February 3, 1998 (90 days 

after November 5, 1997), Company A was in violation of (1) the requirement that it notify the 

Agency pursuant to RCRA Section 3010(a) of its activity as a storer of hazardous waste, and (2) 

the requirement imposed by RCRA Section 3005 that it obtain interim status or a permit for its 

storage activity. Failure to notify and operating without a permit or interim status constitute 

independent or substantially distinguishable violations. Each violation  would be assessed 

separately and the amounts totaled. The inspectors indicated that Company A's storage area was 

secured and that, in general, the facility was well managed. However, there were a number of 

violations of the interim status standards. The complaint issued to Company A set forth Part 265 

violations as well as the statutory violations. Regional enforcement personnel conducted 

preliminary research into Company A's financial condition  and  discovered  indications of 

financial instability. Therefore, the complaint contained the statutory maximum and the Region 

prepared a proposed penalty to submit after the prehearing exchange. For simplification, this 

example will discuss the §3005 and §3010 violations only. Below is a discussion of the 

methodology used to calculate the amount of the penalty proposed for the hearing, followed by a 

discussion of the methodology used to calculate the amount of the penalty to be accepted in 

settlement. 

(2) Seriousness

(a) Failure to Notify

Potential for Harm: Moderate - EPA was prevented from knowing that hazardous

waste was being stored at the facility. However because Company A notified EPA

that it was a generator, EPA did know that hazardous waste was handled at the

facility, but was unaware of the extent of those activities and the risks posed by them.

The violation may have a significant adverse effect on the statutory purposes or

procedures for implementing the RCRA program.
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A- 10

Extent of Deviation: Moderate - Although Company A did notify the EPA it was a 

generator, it did not notify EPA that it stored hazardous waste, and it did not notify EPA 

as to all of its activities. Company A significantly deviated from the requirement. 

(b) Operating without a permit

Potential for Harm: Major - The fact that the facility generally was well-managed is

irrelevant as to the potential for harm for operating without a permit. This situation

may pose a substantial risk of exposure, and may have a substantial adverse effect on

the statutory purposes for implementing the RCRA program.

Extent of Deviation: Major - Substantial noncompliance with the requirement

because Company A did not notify EPA that it stored hazardous waste, and did not

submit a Part A application.

(3) Gravity-based Penalty

• Failure to notify: Moderate potential for harm and moderate extent of deviation lead

one to the cell with the range of $5,500 to $8,799. Enforcement personnel selected the

mid-point, which is $7,150.

• Operating without a permit: Major potential for harm and major extent of deviation

lead one to the cell with the range of $22,000 to $27,500. Taking into account case

specific factors, enforcement personnel selected the midpoint, which is $24,750.

• Penalty Subtotal: $7,150 + $24,750 =$31,900

(4) Multi-day Penalty Assessment

(a) Failure to notify: Moderate potential for harm and moderate extent of deviation lead

one to presume that multi-day penalties are appropriate. The applicable cell ranges

from $275 to $1,760. The mid-point is $1,018. [Based on an assessment ofrelevant

factors (e.g., the seriousness of the violation relative to others falling within the same

matrix cell, the degree of cooperation evidenced by the facility, the number of days of

violation) the midpoint in the range of available multi-day penalty amounts was

selected.] EPA was able to document that the violation continued from February 2,

1998, to the date of the inspection on January 10, 1999, for a total of 343 days (minus

1st day). [The inspection prompted the Company to immediately file a Section

3010(a) notification and Part A permit application.] The Region elected not to place a

180 day cap on multi-day penalties. Penalty Subtotal: $1,018 x 342 = $348,156.

(b) Operating without a permit: Major potential for harm and major extent of deviation

result in mandatory multi-day penalties. The applicable cell ranges from $1,100 to

$5,500. The mid-point is $3,300. [Based on an assessment of such relevant factors as

those noted in (4) (a), above, the mid-point in the range of available multi-day

penalty amounts was selected.] The violation continued from February 2, 1998, to

January 10, 1999, for a total of 343 days (minus 1st day). The Region elected not to

place a 180 day cap on multi-day penalties.

Total Penalty Subtotal: $3,300 x 342 = $1,128,600.
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A - 11 

(5) Economic Benefit of Noncompliance

The economic benefit obtained by Company A through its failure to notify pursuant to 

RCRA Section 3010(a) consists of savings on mailing and personnel costs which are negligible. 

However, the economic benefit the company obtained as a result of its failure to obtain a permit 

or interim status is not insignificant. This violation allowed the company to avoid or delay the 

costs of filing a Part A permit application and the costs of complying with regulatory 

requirements regarding storage of hazardous wastes in containers. In a BEN analysis (copy 

omitted for purposes of this example) , the Region calculated the economic benefit to Company 

A at $9,000.5

(6) Application of Adjustment Factors for Computation of the Proposed Penalty Amount

(a) Good faith efforts to comply: Prior to issuing the complaint, EPA had only limited

discussions with the facility. Since neither these discussions nor the inspector's

observations indicated any effort had been made to correct the violations prior to

notification of violations by EPA, no downward adjustment for good faith efforts to

comply was made. Similarly no evidence of lack of good faith was apparent.

(b) Degree of willfulness and/or negligence: In the absence of any affirmative

presentation by the facility warranting downward adjustment (and consistent with the

policy of resolving any uncertainty about the application of downward adjustment

factors against the violator when computing the complaint amount), the Region only

considered information which might support an upward adjustment. Available

information did not support an upward adjustment.

(c) History of noncompliance: No evidence has been produced thus far that Company A

has had any previous violations at this site. The facility in question is the only facility

owned or operated by Company A. Therefore, no upward adjustment shall be made

for the violations cited above.

(d) Other adjustment factors: Since this computation was designed to produce a penalty

figure to be sought at hearing, the Region did not consider any other downward

adjustment factors. No additional basis for upward adjustment was uncovered.

(7) Final Proposed Penalty Amount

Gravity base + Multi-day + Economic Benefit = Penalty 

$31,900 + $1,476,756 + $9,000 = $ 1,517,656 

(8) Settlement Adjustments

5 In this case, the Region could have used the "rule of thumb" approach to calculate the 

BBN given the size of the EBN penalty. Of course, as shown here, BEN can be used for any size 

BN penalty. 
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A-12

During settlement discussions, Company A presented information which it felt warranted 

adjustment of the penalty. After issuance of the proposed penalty, no new information came to 

light which supported recalculation of the gravity-based, multi-day, or economic benefit 

components of the penalty. 

After consideration of the seriousness of the violations and in order to set penalties at a 

level which would allow it to achieve compliance quickly (but nevertheless deter future similar 

violations), the Region elected to place a 180 day cap on multi-day penalties. Multi-day Penalty 

Subtotal: ($1,018 +$3,300) x 179 =$772,922. 

(a) Good faith efforts to comply: At settlement negotiations, Company A presented a

written but explicitly non-binding opinion dated October 30, 1997, from the Director

ofEPA's Office of Solid Waste (OSW) indicating that the waste which Company A

stored did not come within the ambit of the regulation listing new wastes, which

became effective on November 5, 1997. Other Information indicated that six months

later the Assistant Administrator for Solid Waste and Emergency Response formally

renounced the view contained in the Director's opinion, that Company A probably

was aware of this action, and that the company had failed to provide EPA with either

a Section 3010(a) notification or a Part A permit application even after it likely knew

that its storage activities were subject to Subtitle C regulation. In view of these

unusual facts - i.e., that the company had for roughly a third of the duration of the

violation acted in apparent good faith reliance on the opinion of the Director of OSW

indicating its stored wastes were not subject to regulation - the Region decided to

adjust the penalty for both violations downward by 30%.

($31,900 + $772,922) X 30% = $241,447.

(b) Degree of willfulness and/or negligence: No evidence relative to this factor was

presented for consideration. 

(c) History of non-compliance: No new information relevant to this adjustment factor

came to light after issuance of the proposed penalty.

(d) Ability to pay: Company A raised and documented that it has cash flow problems. It

did not convince EPA that the penalty should be mitigated. An installment plan was

accepted by both parties as a means of payment. Total penalty remained unchanged.

(e) Environmental Projects: The company did not propose any projects.

(f) Other unique factors: No other unique factors existed in this case.

(9) Final settlement penalty amount:

Gravity Multi-day Downward Economic = Total 

base Adjustment Benefit Penalty 

$31,900 + $772,922 - $241,447 + $9,000 = $572,375 
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A-13

PENALTY AMOUNT FOR HEARING 

Company Name: C-=c.o..;=mp=a,.=._eAn..=y----- - - - - - - - -- - - - - - - - - - -
Address: 123 Main Street, Anytown, Anystate 

Requirement Violated: 42 U.S.C. § 6930(a), Failure to notify of hazardous waste 

management activities 

1. Gravity based penaltyfrommatrix ...................... $7,150 

(a) Potential for harm ................................ Moderate 
(b) Extent of Deviation ............................... Moderate 

2. Select an amount from the appropriate multi-day matrix cell. $1,018 

3. Multiply line 2 by number of days of violation minus 1

($1,018 X 342)...................................... $348,156 

4. Add line 1 and line 3 ................................ $355,306 

5. Percent increase/decrease for good faith ................. NIA 

6. Percentincreaseforwillfulness/negligence............... NIA 

7. Percent increase for history of noncompliance ............ NIA 

8. * Total lines 5 thru 7 ................................ NIA 

9. Multiply line 4 by line8 .............................. NIA 

10. Calculate Economic Benefit. .......................... NIA 

11. Add lines 4, 9 and 10 for penalty amount

to be proposed for hearing ............................. $355,306 

* Additional downward adjustments where substantiated by reliable information may
be accounted for here.
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A-14

NARRATIVE EXPLANATION TO SUPPORT HEARING AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Moderate - EPA was prevented from knowing that hazardous

waste was being stored at the facility. However, because Company A notified EPA that it was a 

generator, EPA did know that hazardous waste was handled at the facility, but was unaware of 

the extent of those activities and the risk posed by them. The violation may have a significant 

adverse effect on the statutory purposes or procedures for implementing the RCRA program. 

(attach additional sheets if necessary) 

(b) Extent of Deviation: Moderate - Although Company A did notify the Agency that it

was a generator, it did not notify EPA that it stored hazardous waste. While there was partial 

compliance, Company A significantly deviated from the requirement. 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Moderate potential for harm and moderate extent of deviation

lead one to presume that multi-day penalties are appropriate. There are no case-specific facts 

which would overcome the presumption. The applicable cell ranges from $275 to $1,760. The 

midpoint is $1,018. Based on an assessment of relevant factors. (e.g., the seriousness of the 

violation relative to others falling within the same matrix cell, the degree of cooperation 

evidenced by the facility, the number of day of violation), the mid-point in theavailable range 

was selected. The violation persisted for 343 days. 
(attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applicable.)

(a) Good Faith: Neither discussions with the facility nor the inspector's observations

indicated any effort had been made to correct violations prior to notification of violations by 

EPA. Thus no downward adjustment for good faith efforts to comply was made. Similarly, no 

evidence of lack of good faith was apparent. 

(attach additional sheets if necessary) 

consideration. 

(b) Willfulness/Negligence: No evidence relative to this factor was presented for

(attach additional sheets if necessary) 
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A-15

(c) History of Compliance: No evidence relative to this adjustment factor was presented

for consideration. There is no evidence of previous violations at this (the Company's only) 

facili . 

(attach additional sheets if necessary) 

(d) Ability to pay: Although the Region initially suspected inability to pay problems

(and thus cited only the statutory maximum in the complaint), Company A did not submit any 

information to support any downward adjustment for this. 

(attach additional sheets if necessary) 

(e) Environmental Project:

NIA 

(attach additional sheets if necessary) 

(f) Other UniqueFactors:

NIA 

(attach additional sheets if necessary) 

3. Economic Benefit: Although there is some economic benefit gained from the above cited

violation (i.e., personnel costs and postage for notification forms), such costs are negligible

enough not to include in the calculation.

(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information:

(attach additional sheets if necessary) 
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A-16

SETTLEMENT  PENALTY AMOUNT 

Company Name: -=C=o=m p=a=ny A=---------------------

Address: 123 Main Street, Anytown, Anystate 

Requirement Violated: 40 U.S.C § 6930(a), Failure to notify of waste management 

activities 

Gravitybasedpenaltyfrommatrix...................... $7,150 

(a) Potential for harm ................................ Moderate 

(b) Extent of Deviation .............................. Moderate 

2. Select an amount from the appropriate

multi-day matrix cell ................................ $1,018 

3. Multiply line 2 by number of days of violation minus 1.

[$1,018 X (180-1)] . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $182,222 

4. Add line 1 and line 3 ................................ $189,372 

5. Percent increase/decrease for good faith ................. -30%

6. Percentincrease/decreaseforwillfulness/negligence....... NIA 

7. Percent increase forhistory ofnoncompliance ............ NIA 

8. Percent increase/decreaseforotherunique factors ......... NIA 

9. Add lines 5, 6, 7, and 8 ............................... -30%

10. Multiply line 4 by line 9.............................. $56,812 

11. Add lines 4 and 10................................... $132,560 

12. Adjustment amount forenvironmental project............. 0 

13. Subtract line 12 from 11 .............................. $132,560 

014. Calculate economic benefit ........................... 

15. Add lines 13 and 14................................. $132,560 

16. Adjustmentamountforability-to-pay................... 0 

17. Adjustment amountforlitigation risk ................... 0 
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A- 17

18. Add lines 16 and 17.................................. 0 

19. Subtract line18fromline15forfinalsettlement amount..... $132,560 
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A- 18

NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Moderate - EPA was prevented from knowing that hazardous

waste was being stored at the facility. However, because Company A notified EPA that it was a 

generator, EPA did know that hazardous waste was handled at the facility, but was unaware of 

the extent of those activities and the risk posed by them. The violation may have a significant 

adverse effect on the statutory purposes or procedures for implementing the RCRA program. 

(attach additional sheets if necessary) 

(b) Extent of Deviation: Moderate - Although Company A did notify the Agency that it

was a generator, it did not notify EPA that it stored hazardous waste. While there was partial 

compliance, Company A significantly deviated from the requirement. 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Moderate potential for harm and moderate extent of deviation

lead one to presume that multi-day penalties are appropriate. There are no case-specific facts 

which would overcome the presumption. The applicable cell ranges from $275 to$ 1,760. The 

midpoint is $1,018. Based on an assessment ofrelevant factors (e.g., the seriousness of the 

violation relative to others falling within the same matrix cell, the degree of cooperation 

evidenced by the facility, the number of days of violation), the midpoint in the available range 

was selected. The violation persisted for 343 days. The Region determined that the total penalty 

would have sufficient deterrent impact if multi-day penalties were assessed only for the 

minimum 180 day period presumed under the penalty policy, rather then for the full 343 (minus 

1) days of violation. (attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applicable.)

(a) Good Faith: At settlement negotiations Company A presented a written but explicitly

non-binding opinion dated October 30, 1997, from the Director ofEPA's Office of Solid Waste 

(OSW), indicating that the waste which Company A stored did not come within the ambit of the 

regulation listing new wastes, which became effective on November 5, 1999. Other information 

indicated that 6 months later the Assistant Administrator for Solid Waste and Emergency 

Response formally renounced the view contained in the Director's opinion, that Company A was 

probably aware of this action, and that the Company had failed to provide EPA with either a 

§3010(a) notification or a Part A permit application even after it likely knew that its storage

activities were subject to Subtitle C regulation. In view of these unusual facts - i.e., that the

company had for roughly a third of the duration of the violation acted in apparent good faith

reliance on the opinion of the Director of OSW indicating its stored wastes were not subject to

regulation - a downward adjustment of 30% in the amount of the penalty is appropriate.
(attach additional sheets if necessary) 
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A- 19

(b) Willfulness/Negligence: Evidence that Company A knowingly failed to comply with

notification/permitting requirements after the Agency had clarified its regulatory interpretation 

was not deemed so persuasive as to warrant a finding that thecompany had acted willfully. 

(attach additional sheets if necessary) 

(c) History of Compliance: No new information relevant to this adjustment factor came

to light after issuance of the complaint. There is no evidence of previous violations at this (the 

company's only) facility. 

(attach additional sheets if necessary) 

(d) Ability to pay: Company A raised and documented that it has cash flow problems. It

did not convince EPA that the penalty should be mitigated. An installment plan was accepted by 

the Agency. 

(attach additional sheets if necessary) 

(e) Environmental Project:

NIA 

(attach additional sheets if necessary) 

(f) Other Unique Factor:

NIA 

(attach additional sheets if necessary) 

3. Economic Benefit: Although there is some economic benefit gained from the above cited

violation (i.e., personnel costs and postage for notification forms), such costs are negligible

enough not to include in the calculation.

(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information:

NIA 

(attach additional sheets if necessary) 

CX53  page 76 of 113



 

 

 

 

 

 
 

 
 

   
 

   
 

 

   
 

       

 

   

 
     

 

   

 

       

   

 

   

 

       

 
       

 

        

 

   

 

    

 

     

 

   

  

 

 

 

 

 

 
 

 

 

 

 

   

   

   

   

   

 

 
 

 

 

 

 

A-20

PENALTY AMOUNT FOR PROPOSED FOR HEARING 

Company Name: C o=m~p=an=....y-=-A=-------------------

Address: 101 Water Street, Somecity, Somestate 

Requirement Violated: 42 U.S.C. § 6925, Operating without a permit or 

interim status. 

1. Gravitybasedpenaltyfrommatrix......................

(a) Potential forharm ................................ 

(b) Extent of Deviation ............................... 

2. Select an amount from the appropriate multi-day matrix cell ..

3. Multiply line 2 by number of days of violation minus 1

[$3,300 X (343-1)] ................................... 

4. Add line 1 and line 3 ................................. 

5. Percent increase/decreaseforgoodfaith.................. 

6. Percentincreaseforwillfulness/negligence............... 

7. Percent increaseforhistoryof noncompliance ............ 

8.* Total lines 5 thru 7 .................................. 

9. Multiply line 4 by line 8 .............................. 

10. Catculate Economic Benefit ........................... 

11. Add lines 4, 9 and 10 for penalty amount to be inserted in

the complaint ...................................... 

$24,750 

Major 

Major 

$3,300 

$1,128,600 

$1,153,350 

NIA 

NIA 

NIA 

NIA 

NIA 

$9,000 

$1,162,350 

* Additional downward adjustments where substantiated by reliable information may be

accounted for here.
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(b) Willfulness/Negligence: No evidence relative to this factor was presented for 
consideration. 

______________________ (attach additional sheets if necessary) 

(c) History of Compliance: No evidence has been produced thus far that Company A has 
had any previous violations at this site. The facility in question is the only facility owned or 
operated by Company A. Therefore, no upward adjustment shall be made on the basis of past 
compliance history. (attach additional sheets if necessary) 

A-21

NARRATIVE EXPLANATION TO SUPPORT PROPOSED PENALTY AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Major - The fact that the facility generally was well managed is

irrelevant as to the potential for harm for operating without a permit. This situation may pose a 

substantial risk of exposure and may have a substantially adverse effect on the statutory purposes 

for implementing the RCRA Program. 

(attach additional sheets if necessary) 

(b) Extent of Deviation: Major - Substantial noncompliance with the requirement was
found because Company A did not notify EPA that it stored hazardous waste, and did not submit 
a Part A application. 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Major potential for harm and major extent of deviation result in

mandatory multi-day penalties. The applicable cell ranges from $1,100 to $5,500. The midpoint 

is $3,300. Based on an assessment of relevant factors (e.g., the seriousness of the violation 

relative to others falling within the same matrix cell, the degree of cooperation evidenced by the 

facility, and the number of days of violation) the mid point in the available range was selected. 

The violation persisted for 343 days. 
(attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applicable.)

(a) Good Faith: Neither discussions with the facility nor the inspector's observations

indicate any effort had been made to correct violations prior to notification of violations by EPA. 

Thus, no downward adjustment for good faith efforts to comply was made. There was also no 

evidence of a lack of good faith. 

(attach additional sheets if necessary) 
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A-22

(d) Ability to pay: No evidence relative to this factor was presented for consideration.

(attach additional sheets if necessary) 

(e) Environmental Project:

NIA 

(attach additional sheets if necessary) 

(f) Other UniqueFactors:

NIA 

(attach additional sheets if necessary) 

3. Economic Benefit: By failing to obtain interim status (the least expensive option available to

it under the statute) Company A avoided or delayed the costs of filing a Part A permit application

and complying with the regulatory requirements relative to storage of hazardous wastes in

containers. In a BEN analysis (copy omitted for purposes of this example), the Region found

that these costs amounted to $9,000. 

(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information:

NIA 

(attach additional sheets if necessary) 
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A-23

SETTLEMENT  PENALTY AMOUNT 

Company Name: .;:::C=o=mp=an=yA,, _ 

Address: 

Requirement Violated: 40 U.S.C. § 6925, Operating with a permit or 

interim status 

1. Gravity based penalty from matrix $24,750 

(a) Potential for harm ................................ Major 

(b) Extent of Deviation ............................... Major 

2. Select an amount from the appropriate multi-day matrix cell. $3,300 

3. Multiply line 2 by number of days of violation minus 1

[$3,300 X (180-1)]. ................................... $590,700 

4. Add line 1 and line 3 ................................. $615,450 

5. Percent increase/decrease for good faith .................. -30%

6. Percentincrease/decreaseforwillfulness/negligence........ NIA 

7. Percent increase for history ofnoncompliance ............. NIA 

8. Percent increase/decreaseforotheruniquefactors.......... NIA 

(except litigation risk) 

9. Add lines 5, 6, 7, and 8 ............................... -30%

10. Multiply line 4 by line 9.............................. -$184,635 

11. Add lines 4 and 10 .................................. $430,815 

12. Adjustment amount for environmental project ............ 0 

13. Subtract line 12 from line 11 .......................... $430,815 

14 . Calculate economic benefit ........................... $9,000 

15. Add lines 13 and 14................................. $439,815 

16. Adjustmentamountforability-to-pay.................... 0 

17. Adjustmentamountforlitigationrisk.................... 0 
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A-24

18. Add lines 16 and 17........................................................................... 0 

19. Subtract line 18 from line 15 for final settlement amount .... $439,815 
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A-25

NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Major - The fact that the facility generally was well managed is

irrelevant as to the potential for harm for operating without a permit. This situation may pose a 

substantial risk of exposure and may have a substantially adverse effect on the statutory purposes 

for implementing the RCRA Program. 

(attach additional sheets if necessary) 

(b) Extent of Deviation: Major - Substantial noncompliance with the requirement was

found because Company A did not notify EPA that it stored hazardous waste, and did not submit 

a Part A application. 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Major potential for harm and major extent of deviation result in

mandatory multi-day penalties. The applicable cell ranges from $1,100 to $5,500 The midpoint 

is $3,300. Based on an assessment ofrelevant factors (e.g., the seriousness of the violation 

relative to others falling within the same matrix cell, the degree of cooperation evidenced by the 

facility, and the number of days of violation) the mid point in the available range was selected. 

The violation persisted for 342 days. The Region determined that the total penalty would have 

sufficient deterrent impact if multi-day penalties were assessed only for the minimum 180 day 

period mandated by the penalty policy rather than the full 343 days of violation. 

(attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applicable. )

(a) Good Faith: At settlement negotiations Company A presented a written but explicitly

non-binding opinion dated October 30, 1997, from the Director ofEPA's Office of Solid Waste 

(OSW), indicating that the waste which Company A stored did not come within the ambit of the 

regulation listing new wastes, which became effective on November 5, 1997. Other information 

indicated that 6 months later the Assistant Administrator for Solid Waste and Emergency 

Response formally renounced the view contained in the Director's opinion, that Company A was 

probably aware of this action, and that the company had failed to provide EPA with either a 

§3010(a) notification or a Part A permit application even after it likely knew that its storage

activities were subject to Subtitle C regulation. In view of these unusual facts -i.e. that the 

company had for roughly a third of the duration of the violation acted in apparent good faith 

reliance on the opinion of the Director of OSW indicating its stored wastes were not subject to 

regulation - it is appropriate to adjust the penalty for this violation downward by 30%. 

(attach additional sheets if necessary) 

CX53  page 82 of 113



 

 

 
 

     

 
 

     

 

 
      

    
 

     

 
       

    

   
 

      

 
        

 

 
 

     

 
         

 

 
 

     

 
        

                  

   

                

   
 

 

     

 
           

 

 
 

      

A-26

(b) Willfulness/Negligence: No evidence relative to this factor was presented for

consideration. 

(attach additional sheets if necessary) 

(c) History of Compliance: No new information relevant to this adjustment factor came

to light after issuance of the proposed penalty. 

(attach additional sheets if necessary) 

(d) Ability to Pay: Company A raised and documented that it has cash flow problems.

It did not convince EPA that the penalty should be mitigated. An installment plan was accepted 

by the Agency. 

(attach additional sheets if necessary) 

(e) Environmental Project:

NIA 

_.,attach additional sheets if necessary) 

(f) Other UniqueFactors:

NIA 

(attach additional sheets if necessary) 

3. Economic Benefit: By failing to obtain interim status (the least expensive option availableto

it under the statute) Company A avoided or delayed the costs of filing a Part A permit application

and complying with the regulatory requirements relative to storage of hazardous wastes in

containers. In a BEN analysis (copy omitted for pur:poses of this example) the Region found that

these costs amounted to $9,000.

(attach additional sheets if necessary) 

4. Recalculation  of Penalty Based on New Information:

NIA 

(attach additional sheets if necessary) 
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A-27

B. EXAMPLE2

(1) Violation:

Company B failed to prevent entry of persons onto the active portion of its surface 

impoundment facility located in Seattle, Washington. A portion of the fence surrounding the area 

had been accidentally knocked down during construction on the new wing of the facility on 

, October 30, 1998, and  had never  been replaced. Several children  have entered  the active portion 

of the facility. An inspection by EPA on March 15, 1999, revealed that the damaged area of the 

fence still needed to be replaced. The complaint issued to Company B assessed penalties for the 

violation of failing to provide adequate security pursuant  to 40 CFR  §265.14.  Below is a 

discussion of the methodology used to calculate the penalty amount proposed in the complaint, 

followed by a discussion of the methodology  used to calculate  the penalty amount to be accepted 

in settlement. 

(2) Seriousness

Potential for Harm: Major - Some children already have entered the area; potential for 

harm due to exposure to waste is substantial because of the lack of adequate security 

around the site. 

Extent of Deviation: Moderate - There is a fence, but a portion of it has been knocked 

down. Significant degree of deviation, but part of the requirement was implemented. 

(3) Gravity-based Penalty: Major potential for harm and moderate extent of deviation yield the

penalty range of $16,500 to $21,999. The midpoint is $19,250

(4) Multi-Day Penalty Assessment

(a) Failure to provide security: Major potential for harm and moderate extent of

deviation result in mandatory multi-day penalties. The applicable cell ranges from $825 to 

$4,400. The midpoint is $2,613. [Based on an assessment ofrelevant factors (e.g., the 

seriousness of the violation relative to others falling within the same matrix cell, the degree of 

cooperation evidenced by the facility, the number of days of violation) the mid-point in the range 

of available multi-day penalty amounts was selected.] EPA documented that the violation 

continued from October 30, 1998, to March 15, 1999, a total of 136 days (minus 1st day). 

Penalty Subtotal: $2,613 x 135 = $352,755. 

Penalty Total: $19,250 + 352,755 = 372,005 

(5) Economic Benefit of noncompliance:

Since Company B reaped an economic benefit by failing to repair the fence, a BEN 

worksheet should be completed. For purposes of the above violation, the following input data 

should be furnished: 

• (EPA v. Company B). the case name

• ($100,000), the initial capital investment of Replacing the fence (cost estimate

from 2/1/2000) 

• -0-, there are no one time expenditures
• -0-, no annual operating and maintenance (O&M) expenses have been identified
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A-28

• 3/1999, the date of the inspection

• 4/2000, the date of compliance

• 6/2000, the anticipated date of penalty payment

The above data was entered into the BEN model which yielded an economic benefit amount of 

$9,767 (see attached BEN worksheet and printout). 

(6) Application of Adjustment Factors For Computation of the Complaint Amount

(a) Good faith efforts to comply: At the time of computation of the amount of the

penalty to be proposed in the complaint no information (i) relative to the violator's good faith 

efforts to comply or (ii) indicative of lack of good faith was available. 

(b) Degree of willfulness and/or negligence: Little evidence as to application of this

factor was available. 

(c) History of non-compliance: Company B had on two previous occasions been citedin

writing for failure to prevent public access to the active portion of this facility. While such 

previous violations had been corrected, they indicate that Company B had not been adequately 

deterred by prior notice of violations. The sum of the gravity/multi-day penalty components is 

adjusted upwards by 15% because of the company's history of noncompliance. 

($19,250 + $352,755) X 15% = $55,801 

(d) Other adjustment factors: Consistent with the general policy of delaying

consideration of downward adjustment factors (other than that relating to good faith effort to 

comply) until the settlement stage, the Region reviewed available information only to see if it 

supported further upward adjustment of the penalty amount. No information supporting further 

upward adjustment was uncovered. 

(7) Final Complaint Penalty Amount:

Gravity + Multi-day + Economic + Upward Total Penalty 

Benefit Adjustment 

$19,250 + $352,755 + $9,767 + $55,801 $437,573 

(8) Settlement Adjustments:

During settlement discussions Company B presented information which it felt warranted 

adjustment of the penalty. After issuance of the complaint no new information came to light 

which supported recalculation of the gravity-based, multi-day, or economic benefit components 

of the penalty proposed in the complaint. 

(a) Good faith efforts to comply: Company B gave evidence at settlement oflabor

problems with security officers and reordering and delivery delays for a new fence. After 

issuance of the complaint, Company B was very cooperative and stated that a new fence would 

be installed and that security would be provided for by another company in the near future. Even 

though the company was very cooperative, its efforts to comply were only those required under 
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A-29

theregulations. No justification for mitigation for good faith efforts to comply exists. No change 

in penalty. 

(b) Degree of willfulness and/or negligence: If the evidence presented by Company B

with respect to reordering delays had been convincing, it might arguably have served as a basis 

for finding that the company acted without willful disregard of the regulation (or should not have 

been charged multi-day penalties at a rate so high as that established during computation of the 

complaint amount). However, such claims of unavoidable delay are easily made and must be 

viewed with skepticism. The company's evidence on this point was unconvincing since the 

security and fencing could have been easily provided by other suppliers. 

While the fact that the fence was knocked down accidentally might indicate a lack of 

willfulness, the company's failure to take remedial action for 136 days argues against a 

downward adjustment. The: violation may even have become a willful one when left uncorrected. 

But in the absence of more information about precautionary steps the company took prior to the 

accident and the extent of the violators knowledge of the regulations, no adjustment was made. 

(c) History of non-compliance: The Region was confronted with no reason to rethink

the previous upward-adjustment of the penalty based on past violations. 

(d) Ability to pay: The Company made no claims regarding ability to pay.

(e) Environmental projects: The company did not propose any environmental projects

(f) Other unigue factors: During EPA's inspection and subsequent settlement

discussions, Company B was very cooperative. Company B provided additional documents and 

other information on several occasions as a result of verbal requests from EPA (thus eliminating 

the need for the Region to issue a Section 3007 letter). While Company B's efforts to remedy the 

violation consisted merely of compliance with the requirements (and no downward adjustment 

was warranted for "good faith efforts to comply"), the Region did decide that Company B's 

cooperative attitude did warrant a 5% downward adjustment. 

(9) Final Settlement Penalty Amount:

Gravity + Multi-Day + Upward + Downward + Economic Total 

Base Adjustment Adjustment Benefit Penalty 

9,250 + $352,755 + 55,801 $18,600 + $9,767 $418,973 
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A-30

PENALTY AMOUNT FOR HEARING 

CompanyName: C=:o=me:.ip a=n,.,_y.;B"----------------------

Address: 1201 Sixth Avenue, Seattle,Washington 98101 

Requirement Violated: 40 CFR §265.14, Failure to prevent entry 

1. Gravitybasedpenaltyfrommatrix......................

(a) Potential for harm ................................ 

(b) Extent of Deviation ............................... 

2. Select an amount from the appropriate multi-day matrix cell .

3. Multiply line 2 by number of days of violation minus 1

[$2,613 X (136-1)]. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . 

4. Add line 1 and line 3 ................................ 

5. Percent increase/decrease for good faith ................. 

6. Percent increaseforwillfulness/ negligence ............... 

7. Percent increase forhistoryof noncompliance ............ 

8. * Total lines 5 thru 7 ................................ 

9. Multiply line 4 by line 8 .............................. 

10. Calculate Economic Benefit ........................... 

11. Add lines 4, 9 and 10 for penalty amount

tobeproposed forhearing............................. 

$19,250 

Major 

Moderate 

$2,613 

$352,755 

$372,005 

NIA 

NIA 

15% 

15% 

$55,801 

$9,767 

$437,573 

* Additional downward adjustments where substantiated by reliable information may

be accounted for here.
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A- 31

NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Major - Some children have already entered the area: potential

for harm due to exposure to waste is substantial because of the lack of adequate security around 

the site. 

(attach additional sheets if necessary) 

(b) Extent of Deviation Moderate: There is a fence, but a substantial portion of it has

been knocked down. There is a significant degree of deviation, but part of the requirement has 

been implemented. 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Multi-day penalties are mandatory for major-moderate

violations. Based on consideration of relevant factors (e.g., number of days of violation and 

degree of cooperation evidenced by the facility) the mid-point in the available range in the multi 

day matrix was selected. The violation can be shown to have persisted for 135 days. 

(attach additional sheets if necessary) 

2. Adjustment Factors: (Good faith, willfulness/negligence, history of compliance, ability to

pay, environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: No information indicating a lack of good faith or of good faith efforts by

the violator to comply is available. 

(attach additional sheets if necessary) 

(b) Willfulness/Negligence: NIA 

(attach additional sheets if necessary) 

(c) History of Compliance: Company B had on two previous occasions been cited in

writing for failure to prevent public access to the active portion of thefacility. While such 

previous violations had been corrected, they indicate that Company B has not been adequately 

deterred by prior notice of similar violations. Hence, the penalty is adjusted upward15%. 

(attach additional sheets if necessary) 

CX53  page 88 of 113



 

 
 

 

 
   

 
 

    

 
 

 

 

   

 

      
 

 

 

    

 

       
 

 

 

    

 
  

 

  
 

 

    

 
         

 

 

 

  

A-32

(d) Ability to pay: NIA 

(attach additional sheets if necessary) 

(e) Environmental Project: NIA 

(attach additional sheets if necessary) 

(f) Other Unique Factors: NIA 

(attach additional sheets if necessary) 

3. Economic Benefit: Company B has gained an economic benefit from failing to install a new

fence. See the BEN Worksheet for the data input into the BEN model which calculated an

economic benefit of $9,767.

(attach additional sheets if necessary) 

4. Recalculation ofPenaltyBasedonNewInformation: N"-'-<....:IA'""-------------

(attach additional sheets if necessary) 
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A-33

BEN WORKSHEET 6 

1. Case Name: -=oC...a:;=pm=an=.y,_-=B" ------------------------------------------------------------ 

Requirement Violated: _4 0 C=F R....§.2=--=6=5-'--'. '-'4 -------------

2* Initial Capital Investment/YearDollars $100,000 

Check here if costs were avoided, 

not delayed. 

3. One Time Expenditure/Year Dollars 0 
Check here if costs were avoided, 

not delayed. 

a.. Tax Deductible? YES NO 

4. Annual Operating and Maintenance 0 
(O&M) Expenses Year Dollars

5. Date of Noncompliance 3/1/1999 

6. Date of Compliance 4/1/2000 

7. Anticipated Date of Penalty Payment 6/1/2000 

8.* Useful Life of Pollution Control Equipment 15 years 

9*. Marginal Income Tax Rate Washington 

10. State Where Facility is Located Washington 

11.* Inflation Rate 

12.* Discount Rate 11.0% 

13. Economic Benefit Penalty Component

* See standard value from BEN model

6 
A separate "BEN Worksheet" should be attached to the Penalty Computation 

Worksheets for both the amount proposed for hearing and settlement amount. CX53  page 90 of 113



 

 

 
 

  

 

    

       

    

     

      

      

        
 

 
  

 

     
 

   

     

   

  
 

   

    

     

        

      

   
 

   

    

     

   

   
 

   

    

     

     

   
 

    
 

   
 

    
 

  
 

A--34 

BEN RUN PRINTOUT 

Run Name= Initial Run 

Present Values as ofNoncom11liance Date (NCD) 01-Mar-1999

A) On-Time Capital & One-Time Costs $92,817 

B) Delay Capital & One-Time Costs $84,249 

C) Avoided Annually Recurring Costs $0 

D) Initial Economic Benefit (A-B+C) $8,568 

E) Final Econ. Ben. at Penalty Payment Date,

01-Jun-2000 $9,767 

C- Corporation wl WA tax rates

Discount/Compound Rate 11.0% 

Discount/Compound Rate Calculated By: BEN 

Compliance Date 01-Apr-2000

Ca11ital Investment 

Cost Estimate $100,000 

Cost Estimate Date 01-Feb-2000

Cost Index for Inflation PCI 

# of Replacement Cycles; Useful Life I; 15 

Projected Rate for Future Inflation NIA 

One-Time, Nonde11reciable ExQenditure: 

Cost Estimate $0 

Cost Estimate Date NIA 

Cost Index for Inflation NIA 

Tax Deductible? NIA 

Annual Recurring Costs 

Cost Estimate $0 

Cost Estimate Date NIA 

Cost Index for Inflation NIA 

User-Customized S11ecific Cost Estimates NIA 

On-Time Compliance Capital Investment 

Delay Compliance Capital Investment 

On-Time Compliance Replacement Capital 

Delay Compliance Replacement Capital 

One-Time Compliance Nondepreciable 
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Delay Compliance Nondepreciable 
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A-36

SETTLEMENT PENALTY AMOUNT 

Company  Name: -=C--=-o=m°"'p=an=y--=B'----------------

Address: 1201 Sixth Avenue, Seathle, Washington 98101 

Requirement Violated: 40 CFR § 265.14, Failure to Prevent Entry 

1. Gravitybasedpenaltyfrommatrix ..................... $19,250 

(a) Potential for harm ................................ Major 

(b) Extent of Deviation ............................... Moderate 

2. Select an amount from the appropriate multi-day matrix cell . $2,613 

3. Multiply line 2 by number of days of violation minus 1

[$2,613 X (136-1)]. . . . . . . . . . . . .. .. . . . . . . . . . . . . . . . . . . . . . $352,755 

4. Add line 1 and line 3 ................................. $372,005 

5. Percent increase/decrease for good faith .................. NIA 

6. Percent increase/decreaseforwillfulness/negligence........ NIA 

7. Percent increase forhistory ofnoncompliance ............. 15% 

8. Percent increase/decreaseforotheruniquefactors .......... -5%

(except litigation risk) 

9. Add lines 5, 6, 7, and 8................................ 10% 

10. Multiply line 4 by line 9 .............................. $37,200 

11. Add lines 4 and 10 .................................. $409,205 

12. Adjustment amount forenvironmental project ............ 0 

13. Subtract line 12 from line 11 .......................... $409,205 

14 . Calculate economic benefit ........................... $9,767 

15. Add lines 13 and 14................................. $418,972 

16. Adjustment amountforability-to-pay.................... 0 

17. Adjustmentamountforlitigationrisk.................... 0 
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A-37

18. Add lines 16 and 17.................................. 0 

19. Subtract line 18 from line 15 for final settlement amount ... . $418,972 
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A-38

NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Major - Some children have already entered the area; potential

for harm due to exposure to waste is substantial because of the lack of adequate security around 

the site. 

.(attach additional sheets if necessary) 

(b) Extent of Deviation: Moderate - There is a fence, but a substantial portion of it has

been knocked down. There is a significant degree of deviation, but part of the requirement has 

been implemented. 

(attach additional sheets if 
necessary) 

(c) Multiple/Multi-day: Multi-day penalties are mandatory for major-moderate violations.

Based on consideration of relevant factors (e.g., number of days of violation and degree of 

cooperation evidenced by the facility) the mid-point in the available range the multi-day matrix 

was selected. The violation can be shown to have persisted for 135 days. 

(attach additional sheets if necessary) 

2. Adjustment Factors: (Good faith, willfulness/negligence, history of compliance, ability to

pay, environmental credits and other unique factors must be justified, if applied.)

(a) Good Faith: Company B gave evidence oflabor problems with security officer and

reordering and delivery delays in obtaining a new fence. After issuing the complaint, Company 

B stated that a new fence would be installed and that security would be provided by another 

company in the near future. Even though the Company was very cooperative, its actions were 

only those required under the regulations. No justification for mitigation for good faith efforts to 

comply exists. 

(attach additional sheets if necessary) 

(b) Willfulness/Negligence: While the fact that the fence was knocked down

accidentally might indicate a lack of willfulness, the Company's failure to take remedial action 

for 136 days argues against a downward adjustment. The violation may even have become a 

willful one when left uncorrected. But in the absence of more information about precautionary 

steps the company may have taken prior to the accident and the extent of the violator's 

knowledge of the regulations, no adjustment was made. 

(additional sheets at necessary) 
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A-39

(c) History of Compliance: Company B had on two previous occasions been cited in

writing for failure to prevent public access to the active portion of the facility. While such 

previous violations had been corrected, they indicate that Company B has not been adequately 

deterred by prior notice of similar violations. Hence, the penalty is adjusted upward 15%. 

(attach additional sheets if 
necessary) 

(d) Ability to pay: NIA 

(attach additional sheets if necessary) 

(e) Environmental Project: ----------=-N::..:..IA -------------

(attach additional sheets if necessary) 

(f) Other Unique Factors: During EPA's inspection and subsequent settlement

discussions, Company B was very cooperative. Company B provided additional documents and 

other information on several occasions as a result of verbal requests. While Company B's efforts 

to remedy the violation consisted merely of compliance with the requirements (and no downward 

adjustment was warranted for "good faith efforts to comply"), Company B's cooperative attitude 

did warrant a 5% downward adjustment. 

(attach additional sheets if necessary) 

3. Economic Benefit: Company B has gained an economic benefit from failing to install a new

fence. See the BEN Worksheet for the data input into the BEN model which calculated an

economic benefit of $9,767 

(attach additional sheets if necessary) 

4. RecalculationofPenaltyBasedonNewInformation: _ 

NIA 

(attach additional sheets if necessary) 
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A-40

C. EXAMPLE3

(1) Violation

Company C, an owner/operator of several permitted commercial treatment facilities, 

regularly receives a large volume of diverse types of RCRA hazardous wastes at its Evanston 

facility. Upon receipt of the wastes, Company C's Evanston facility immediately treats them and 

sends the treatment residues off-site for land disposal at another company's facility, Company Z. 

Between December 16, 1998, and December 18, 1999, Company C's Evanston facility 

received one shipment per month of liquid F002 spent solvent wastes from various generators. 

Each shipment consisted of two 55-gallon drums, but the composition and concentration level of 

hazardous constituents in each drum was different due to the highly variable process that 

generated the waste. The Evanston facility did not test the wastes before or after treating them, 

and its existing waste analysis plan did not require any such testing or other analysis to determine 

if wastes are restricted. The Evanston facility properly manifested the 12 monthly shipments of 

wastes sent off-site to Company Z, but it did not know until June 18, 1999, that it was required 

by 40 C.F.R. § 268.7 to send a land disposal restrictions (LDR) notification and certification with 

each shipment of waste. At that time, it began sending§ 268.7 forms routinely stating that the 

treatment residues were eligible for land disposal. 

On October 30, 1999, an EPA inspector at Company Z found that 24 drums of Company 

C's F002 solvents were unlawfully disposed in Company Z's landfill. EPA determined that the 

unlawfully disposed wastes had been sent to Company Z in 1989 from the Evanston facility. 

Company Z's landfill did not meet minimum technological requirements and was leaking 

hazardous constituents into the ground water, the only source of drinking water for the area. The 

unlawfully disposed drums contained concentration of F002 solvents in excess of the applicable 

Part 268 LDR treatment standards. 

Although four separate violations are identified in (a) through (d) below, only the first 

two violations (in (2) (a) and (b) below) are discussed for purposes of this Example. Below is a 

discussion of the methodology used to calculate the penalty amount for the complaint followed 

by a discussion of the methodology used to calculate the settlement amount. 

(2) Seriousness:

(a) Failure to Send Accurate§ 268.7(b) Notifications and Certifications:

Potential for Harm: Major - Because Company C did not notify the receiving facility,

Company Z, that the waste was prohibited from land disposal, Company Z was unaware that the 

waste were required to be further treated before land disposal. The violation may have a 

substantial adverse effect on the purposes or procedures for implementing the RCRA program. 

The violation may also pose a substantial risk of exposure to hazardous waste. 

Extent of Deviation: Major - Initially, Company C did not merely prepare and send 

deficient§ 268.7 notifications/certifications. Rather, it completely failed to prepare and send such 

forms for the first six months. During the next six months, Company C sent unverified 

certifications. In each instance, Company C substantially deviated from the applicable 

requirement. 
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A •-41 

(b) Failure to Test Restricted Wastes as Required by§§ 268.7(b) and 264.13(a):

Potential for Harm: Major - Company C's complete failure to test the wastes prevented it

from determining that the wastes were ineligible for land disposal, which contributed to the 

actual disposal in a leaking unit above the area's sole source of drinking water. The violation has 

a substantial adverse effect on the procedures for implementing the LDR program because testing 

to assure compliance is critically important. The violation may also pose a substantial risk of 

exposure to hazardous waste. 

Extent of Deviation: Major - Company C's waste analysis plan is deficient in not 

explicitly requiring any testing to determine if wastes are restricted, as evidenced by the resulting 

shipments from Company C which failed to identify the waste as restricted. Such deficiency is 

particularly significant where the wastes are very diverse, as is the case here, because in the 

absence of reliable test results it is very difficult, if not impossible, for Company C to comply 

with the § 264.13 requirement that the operator obtain "all the information which must be known 

to [manage] the waste in accordance with ... Part 268." 

(c) Treating Hazardous Waste Prior to Obtaining Adequate Waste Analysis Data as

Required by 40 CFR § 264.13(a):

Potential for Harm: Major 

Extent of Deviation: Major 

(d) Failure to Maintain§ 268.7 Paperwork in Operating Record as Required by 40 CFR

§ 264.73(b):

Potential for Harm: Moderate 

Extent of Deviation: Major. 

3 Gravity-based Penalty 

(a) Failure to Send Accurate 40 CFR § 268.7(b) Notifications and Certifications: Major

potential for harm and major extent of deviation leads one to the cell with the range of $22,000 to 

$27,500. The mid-point is $24,750. 

(b) Failure to Test Restricted Wastes as Required by§§ 268.7(b) and 264.13(a): Major

potential for harm and major extent of deviation leads one to the cell with the range of $22,000 to 

$27,500. The mid-point is $24,750. 

Total Penalty Per Shipment: $24,750 + $24,750 = $49,500. 

Since these violations were repeated once every month for 12 months, the above penalty 

figure should be multiplied by 12, to yield a total penalty (prior to application of adjustment 

factors, addition of multi-day component, and addition of economic benefit component) as 

follows: 

Penalty Subtotal: $49,500 x 12 = $594,000 
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A-42

(4.) Multi-day Penalty Assessment: Because each violation is viewed as independent and 

noncontinuous, no multi-day assessment was made. 

(5) Economic Benefit of Noncompliance: Company C avoided a number of costs in committing

the violations noted in (2)(a) and (b) above. These included (i) the costs of forms and labor

necessary to complete the forms notifying and certifying to Company Z that the wastes were or

were not appropriate for land disposal, and (ii) the costs of waste analysis necessary to determine

the eligibility of the wastes for land disposal. A BEN analysis (copy omitted for purposes of this

example) of these avoided costs was performed and indicated that Company C reaped an

economic benefit of $12,500 from its failure to comply with the two requirements in question

($2,500 for the violations specified in (2) (a) and $10,000 for the violations noted in (2)(b)).7

(6) Application of Adjustment Factors for Computation of the Complaint Amount

(a) Good faith efforts to comply: As soon as company C's Evanston facility learned of

its obligation to submit 40 CFR § 268.7 forms, it began submitting such forms. However, 

evidence demonstrates that efforts to comply were weak because Company C made no effort to 

ensure the accuracy of such submissions . Even if such submissions had been accurate, 

Company C's actions would have been only those required by the regulations. No justification 

for mitigation for good faith efforts to comply exists. No change in the $594,000 penalty. 

(b) Degree of wilfulness and/or negligence: The prior knowledge of the 40 CFR § 268.7

requirements by Company C's other facilities is evidence of negligence because a prudent 

company would advise all its facilities of the appropriate requirements, especially after one of the 

company's other facilities recently had been found liable for similar violations. Based on these 

facts, an upward adjustment in the amount of the penalty of 10% is justified. 

$594,000 X 10% = $59,400 

(c) History of noncompliance: No evidence demonstrating that Company Chas had any

similar previous violations at the Evanston facility has been presented. However, Company C 

operates other commercial treatment facilities, at least one of which recently has been found 

liable for similar violations. Based on these factors, an upward adjustment in the penalty is 

justified. However, because the upward adjustment is accounted for in (6)(b) above, such 

adjustment will not be duplicated here. 

In addition, there was evidence that Company C's Evanston facility received one year 

earlier a notice of violation from the State Environmental Protection Department regarding 

violations of the State's authorized Clean Air Act program. The violations related to units used 

to treat the waste involved in this RCRA action. Based on this prior notice, an upward 

adjustment of 5% is justified. $594,000 x 5% = $29,700 

7 Company C was not itself under a legal obligation to treat the wastes in question to the 

BDAT levels mandated by the land disposal restrictions, but it nevertheless reaped an economic 

benefit by misrepresenting to Company Z that these wastes were eligible for land disposal when 

they were not. Had Company C accurately represented to Company Z the truth - that the wastes 

needed to be treated before being landfilled - Company Z would undoubtedly have imposed a 

higher disposal fee on Company C. Enforcement personnel should give serious consideration to 

the inclusion in the economic benefit calculation those amounts Company C saved in reduced 

disposal fees as a result of the violations specified in 2(a) and 2(b). 
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A --43 

(d) Other adjustment factors: Since this computation was for purposes of determining

the amount of the penalty to propose in the complaint, no further consideration was given to 

possible down adjustments. At the same time no reason to adjust the penalty amount upward 

based on the remaining adjustment factors was evident. 

(7) Final Complaint Penalty Amount:

Gravity + Upward + Upward + Economic Total 
Base Adjustment Adjustment Benefit Penalty 
$594,000 + $59,400 + $29,700 + $12,500 $695,600 

Since a penalty of $695,600 would exceed the statutory maximum for 24 violations (24 x 

27,500 = 660,000), the penalty amount to be sought in the complaint was adjusted downward to 
$660,000. 

(8) Settlement Adjustments:

After issuance of the complaint the Region uncovered no basis for recalculating the 

gravity-based, multi-day, or economic benefit components of the penalty sought in the complaint. 

However, based on information available to it (including that provided by Company C) the 

Region did consider certain downward adjustments in the penalty amount. 

(a) Good faith efforts to comply: The company did not present and the Region did not

find any grounds for reconsidering its initial conclusion that downward adjustment based on the 

company's good faith efforts at compliance was not justified. 

(b) Degree of willfulness and/or negligence: Although the company argued that its lack

of knowledge regarding land ban requirements indicated a lack of willfulness during the first 6 

months the violations continued, the Region declined to adjust the penalty downward because to 

do so would encourage or reward ignorance of the law. 

(c) History of non-compliance: No reason was presented to address this issue differently

than it had been in computing the complaint amount of the penalty. 

(d) Ability to pay: Company C made no claims regarding ability to pay.

(e) Environmental projects: Company C did not propose any environmental projects.

(f) Other Unique Factors: In reviewing its liability case against Company C the Region

determined that there were major weaknesses in its ability (i) to the tie a number of the 24 drums 

discovered at Company Z's landfill to Company C, and (ii) to show that all the drums contained 

F002 solvent. The Region concluded that in light of these evidentiary weaknesses it was unlikely 

that it would be able to obtain through litigation the amount of the penalty it had sought in the 

complaint. Since these evidentiary difficulties adversely affected the Region's ability to prove 

violations related to 4 of the 12 (or one-third of the) monthly shipments, the Region decided that 

for settlement purposes it was willing to forego roughly one-third of the total proposed penalty 

amount. Accordingly, the Region decided to adjust the amount of the penalties sought for the 

violations identified in 2(a) and (b) above downward by $110,000 each based on litigative risk. 
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(9) Final Settlement Penalty amount:

Gravity + Upward + Upward +   Economic - Downward = Total 
Base Adjustment Adjustment Benefit Adjustment Penalty 
$594,000 + $59,400 +$29,700 + $12,500 - $220,000 = $475,600 
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A--45 

PENALTY AMOUNT FOR PROPOSED FOR HEARING 

Company Name: ..::C=o=m p=a=n.t-y....::C"------------------

Address: 101 Yourstreet, Evanston, Illinois 

Requirement Violated: 42 CFR § 268.7(b) Failure to send accurate 

notification and certification. 

1. Gravitybasedpenaltyfrommatrix($24,750X12)......... $297,000 

(a) Potential for harm ................................. Major 

(b) Extent of Deviation ............................... Major 

2. Select an amount from the appropriate multi-day matrix cell .. NIA 

3. Multiply line 2 by number of days of violation minus 1

[$3,300 X (343-1)] ................................... NIA 

4. Add line 1 and line 3 ................................. $297,000 

5. Percent increase/decreaseforgoodfaith .................. NIA 

6. Percent increase forwillfulness/ negligence ............... 10% 

7. Percent increaseforhistoryof noncompliance ............ 5% 

8.* Total lines 5 thru 7 .................................. 15% 

9. Multiply line 4 by line 8 .............................. 

10. CalculateEconomicBenefit...........................

11. Add lines 4, 9 and 10 for penalty amount to be inserted in

the complaint ...................................... 

$44,550 

$2,500 

$344,050 

* Additional downward adjustments where substantiated by reliable information may be
accounted for here.
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Major - Because Company C did not notify the receiving facility,

Company Z, that the waste was prohibited from land disposal, Company Z was unaware that the 

wastes were required to be further treated before land disposal. The violation may have a 

substantial adverse affect on the purposes or procedures for implementing the RCRA program. 

In addition, the violation creates a potential for harm because it hinders Company Z's ability to 

adequately characterize the waste in order to assure that it is properly managed. (Note, however, 

that Company Z has an independent regulatory obligation to characterize and properly manage 

wastes it receives. Thus, Company C's violation is one factor contributing to the potential for 

harm, rather than the sole factor creating such risks.) 
(attach additional sheets if necessary) 

(b) Extent of Deviation: Major - Initially, Company C did not merely prepare and send

deficient 40 CFR § 268.7 notifications/certifications. Rather, it completely failed to prepare and 

send such forms for the first six months. During the next six months Company C sent unverified 

certifications. In each instance, Company C substantially deviated from the applicable 

requirement. 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and

noncontinuous, no multi-day assessment is warranted. Because the violation was repeated 12 

times, the gravity-based penalty amount is multiplied by 12. 

(attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: As soon as Company C's Evanston facility learned of its obligation to

submit 40 CFR § 268.7 forms, it began submitting such forms. However, evidence demonstrates 

that efforts to comply were weak because Company C made no effort to ensure the accuracy of 

such submissions. Even if such submissions had been accurate, Company C's actions would 

have been only those required by the regulations. No justification for mitigation for good faith 

efforts to comply exists. 

{attach additional sheets if 

necessary) 

(b) Willfulness/Negligence: No evidence of willfulness has been presented but the prior

knowledge of the 40 CFR § 268.7 requirements by Company C's other facilities is evidence of 

negligence because a prudent company would advise all its facilities of the appropriate 

requirements, especially after one of the Company's other facilities recently had been found 

liable for similar violations. Based on these facts, an upward adjustment in the amount of 10% is 

·ustified.
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A-47

(c) History of Compliance: No evidence demonstrating that Company Chas had any

similar previous violations at the Evanston facility has been presented. However, Company C 

operates other commercial treatment facilities, at least one of which recently has been found 

liable for similar violations. Based on these factors, an upward adjustment in the penalty is 

justified. However, because the upward adjustment is accounted for in 2.(b) above, we will not 

duplicate such adjustment here. The Evanston facility did, however, recently receive a notice of 

violation from the State Environmental Protection Department regarding violations of the State's 

air pollution program. The violations concerned treatment units that are utilized for the same 

waste that Company C was sending to Company Z. An upward adjustment of 5% is warranted. 
(attach additional sheets if 

necessary) 

(d) Ability to pay:

NIA 

(attach additional sheets if necessary) 

(e) Environmental Project:

NIA 

(attach additional sheets if necessary) 

(f) Other Unique Factors:

NIA 

(attach additional sheets if necessary) 

3. Economic Benefit: Company C has reaped an economic benefit by avoiding the costs of

materials and labor necessary to send proper notifications/certifications to Company Z. A BEN

analysis (copy omitted for purposes of this example) indicates the economic benefit of this

violations amounted to $2,500.

(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Infomiation:

NIA 

(attach additional sheets if necessary) 
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A--48 

SETTLEMENT PENALTY AMOUNT 

Company Name: Company C - Evanston Facility 

Address: 1001 Yourstreet, Evanston, Illinois 12345 

Requirement Violated: 40 CFR § 268.7(b): Failure to send accurate 

notification and certification. 

1. Gravity based penalty from matrix ($24,750 X 12) .................... $297,000 

(a) Potential for harm................................. Major 

(b) Extent of Deviation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Major 

2. Select an amount from the appropriate multi-day matrixcell . NIA 

3. Multiply line 2 by number of days of violation minus 1 . . . . . N/A 

4.  Add line 1 and line 3................................. $297,000 

5. Percentincrease/decreaseforgoodfaith.................. NIA 

6. Percent increase/decrease for willfulness/negligence. . . . . . . . 10% 

7. Percent increase for history of noncompliance . . . . . . . . . . . . . 5% 

8. Percent increase/decreaseforotherunique factors . . . . . . . . . . NIA 

9. Add lines 5, 6, 7, and 8............................... 15% 

10. Multiply line 4 by line 9 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $44,500 

11. Add lines 4and 10.................................. $341,550 

12. Adjustment amount for environmental project............ NIA 

13. Subtract line 12 from line 11 . . . . . . . . . . . . . . . . . . . . . . . . . . $341,550 

14. Calculate economic benefit. . . . . . . . . . . . . . . . . . . . . . . . . . . $2,500 

15. Add lines  13 and 14................................. $344,050 

16. Adjustment amount for ability-to-pay . . . . . . . . . . . . . . . . . . . . NIA 

17. Adjustment amount for litigation risk. . . . . . . . . . . . . . . . . . . . -$110,000 

18. Add lines 16 and 17.................................. -$110,000 

19. Subtract line 18 from line 15 for final settlement amount  . . . . $234,050 
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A-49

NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Major - Because Company C did not notify the receiving facility,

Company Z, that the waste was prohibited from land disposal, Company Z was unaware that the 

wastes were required to be further treated before land disposal. The violation may have a 

substantial adverse affect on the purposes or procedures for implementing the RCRA program. 

In addition, the violation creates a potential for harm because it hinders Company Z's ability to 

adeguately characterize the waste in order to assure that it is properly managed. (Note, however, 

that Company Z has an independent regulatory obligation to characterize and properly manage 

wastes it receives. Thus, Company C's violation is one factor contributing to the potential for 

harm, rather than the sole factor creating such risks.) 
(attach additional sheets if necessary) 

(b) Extent of Deviation: Major -Initially, Company C did not merely prepare and send

deficient §268.7 notifications/certifications. Rather it completely failed to prepare and send such 

forms for the first six months. During the next six months Company C sent unverified 

certifications. In each instance, Company C substantially deviated from the applicable 

reguirement. 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and

noncontinuous, no multi-day assessment is warranted. Because the violation was repeated 12 

times, the gravity-based penalty amount is multiplied by 12. 

(attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: As soon as Company C's Evanston facility learned of its obligation to

submit §268.7 forms, it began submitting such forms. However, evidence demonstrates that 

efforts to comply were weak because Company C made no effort to ensure the accuracy of such 

submissions. Even if such submissions had been accurate, Company C's actions would have 

been only those required by the regulations. No justification for mitigation for good faith efforts 

to comply exists. 

(attach additional sheets if necessary) 

(b) Willfulness/Negligence: As indicated above, lack of knowledge of the legal

requirement is not a basis for reducing the penalty. To do so would encourage ignorance of the 

law. No evidence of willfulness has been presented but the prior knowledge of the §268.7 

requirements by Company e's other facilities is evidence of negligence because a prudent 

company would advise all its facilities of the appropriate requirements. especially after one of the 

Company's other facilities recently had been found liable for similar violations. Based on these 

facts, an upward adjustment in the amount of 10% is justified. 
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A-50

(c) History of Compliance: No evidence demonstrating that Company C has had any

similar previous violations at the Evanston facility has been presented. However, Company C 

operates other commercial treatment facilities, at least one of which recently has been found liable 

for similar violations. Based on these factors, an upward adjustment in the penalty is justified. 

However, because the upward adjustment is accounted for in 2.(b) above, we will not duplicate 

such adjustment here. The Evanston facility did however recently receive a notice of violation 

from the State Environmental Protection Department regarding violations of the State's air 

pollution program. The violations concerned treatment units that are utilized for the same waste 

that Company C was sending to Company Z. An upward adjustment of 5% iswarranted. 
(attach additional sheets if necessary) 

(d) Ability to pay:

NIA 

(attach additional sheets if 

necessary) 

(e) Environmental Project:

NIA 

(attach additional sheets if 

necessary) 

(f) Other Unique Factors: Based on the litigation risk posed by (1) the Agency's inability

to show (i) that all 24 drums were Company C's and (ii) that all drums contained F002 solvent, 

the Region decided to accept in settlement a smaller penalty than that proposed in the complaint. 

Since the aforementioned evidentiary weaknesses adversely affected one third of the 12 counts in 

the complaint, the Region reduced the proposed penalty amount by roughly one third or $110,000 

(attach additional sheets if 
necessary) 

3. Economic Benefit: Company Chas reaped an economic benefit by avoiding the costs of

materials and labor necessary to send proper notifications/certifications to Company Z. A BEN

analysis (copy omitted for purposes of this example) indicates the economic benefit of this

violation amounted to $2,500.

(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information:

NIA 

(attach additional sheets if necessary) 
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A- 51

PENALTY AMOUNT FOR PROPOSED FOR HEARING 

Company  Name: -=C-=o=m:.p=an=y,J.-.:::.C'-----------------

Address: 101 Yourstreet, Evanston, Illinois 

Requirement Violated: 42 CFR § 264.13(a). Failure to test restricted wastes. 

1. Gravitybasedpenaltyfrommatrix($24,750X12)......... $297,000 

(a) Potential forharm ................................ Major 

(b) Extent of Deviation ............................... Major 

2. Select an amount from the appropriate multi-day matrix cell .. NIA 

3. Multiply line 2 by number of days of violation minus 1

[$3,300 X (343-1)] ................................... NIA 

4. Add line 1 and line 3 ................................. $297,000 

5. Percent increase/decreaseforgoodfaith.................. NIA 

6. Percentincreaseforwillfulness/negligence............... 10% 

7. Percentincreaseforhistoryof noncompliance............ 5% 

8.* Total lines 5 thru 7 .................................. 15% 

9. Multiply line 4 by line 8 .............................. $44,550 

10. Calculate Economic Benefit ........................... $10,000 

11. Add lines 4, 9 and 10 for penalty amount to be inserted in

the complaint ...................................... $351,550 

* Additional downward adjustments where substantiated by reliable information may be

accounted for here.
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A- 52

NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 

1. Gravity Based Penalty

(a) Potential for Harm: Major - Company C's complete failure to test the wastes

prevented Company Z from determining that the wastes were ineligible for land disposal, which 

contributed to the actual disposal in a leaking unit above the area's sole source of drinking water. 

The violation has a substantial adverse effect on the procedures for implementing the LDR 

program because testing to assure compliance is critically important. 

(attach additional sheets if necessary) 

(b) Extent of Deviation: Major - Company C's waste analysis plan is substantially

deficient in not explicitly requiring any testing to determine wastes are restricted, as evidenced by 

the resulting shipments from Company C which failed to identify their waste as restricted. Such 

deficiency is particularly significant where the wastes are very diverse as is the case here, because 

it is very difficult, if not impossible, to comply with the 40 CFR § 264.13 requirement that the 

operation obtain "all of the information which must be known to [manage] the waste in 

accordance with... Part 268." 

(attach additional sheets if 

necessary) 

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and

noncontinuous, no multi-day assessment is warranted. Because the violation was repeated 12 

times, the gravity-based penalty amount is multiplied by 12. 

(attach additional sheets if 
necessary) 

2. Adjustment Factors (good faith, willfulness/negligence, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: No good faith efforts to comply have been made.

(attach additional sheets if 
necessary) 

(b) Willfulness/Negligence: No evidence of willfulness has been presented, but the prior

knowledge of the 40 CFR § 268.7 requirements by Company C's other facilities is evidence of 

negligence because a prudent company would advise all its facilities of the appropriate 

requirements, especially after one ofthe company's other facilities recently had been found liable 

for similar violations. Based on these factors, an upward adjustment in the amount of 10% is 

·ustified.

(c) History of Compliance: No evidence demonstrating that Company Chas had any

similar previous violations at the Evanston facility has been presented. However, Company C 

operates other commercial treatment facilities, at least one of which recently has been found liable 

for similar violation. Based on these factors, an upward adjustment in the penalty is justified. 

However, because the upward adjustment is accounted for in 2.(b) above, we will not duplicate 

such adjustment here. The Evanston facility did, however, recently receive a notice of violation 
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A-53

from the State Environmental Protection Department regarding violations of the State's air 

pollution program. The violations concerned treatment units that are utilized for the same waste 

that Company C was sending to Company Z. An upward adjustment of 5% is warranted. 

(attach additional sheets if necessary) 

(d) Ability to pay:

NIA 

(attach additional sheets if 

necessary) 

(e) Environmental Project:

NIA 

(attach additional sheets if 

necessary) 

(f) Other Unique Factors:

NIA 

(attach additional sheets if 

necessary) 

3. Economic Benefit: Company C reaped an economic benefit by avoiding the costs of waste

analysis needed to determine the eligibility of the wastes for land disposal. A BEN analysis (copy

omitted for purposes of this example) indicates the economic benefit attributable to these

violations is $10,000.
(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information:

NIA 

(attach additional sheets if necessary) 
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A·- 54 

SETTLEMENT PENALTY AMOUNT 

Company Name: Company C - Evanston Facility 

Address: 1001 Yourstreet, Evanston. Illinois 12345 

Requirement Violated: 40 CFR § 264. l 3(a): Failure to test restricted waste. 

1. Gravity based penalty from matrix ($24,750 X 12).......... $297,000 

(a) Potential for harm ................................ Major 
(b) Extent of Deviation ............................... Major 

2. Select an amount from the appropriate multi-day matrix cell . NIA 

3. Multiply line 2 by number of days of violation minus 1 ..... NIA 

4. Add line 1 and line 3 ................................. $297,000 

5. Percent increase/decrease for good faith .................. NIA 

6. Percentincrease/decreaseforwillfulness/negligence........ 10% 

7. Percent increase forhistory ofnoncompliance ............. 5% 

8. Percent increase/decreaseforotheruniquefactors.......... NIA 

9. Add lines 5, 6, 7, and 8 ................................ 15% 

10. Multiply line 4 by line 9 .............................. $44,550 

11. Add lines 4 and 10.................................. $341,550 

12. Adjustment amount forenvironmental project ............ NIA 

13. Subtract line 12 from line 11 .......................... $341,550 

14 . Calculate economic benefit ........................... $10,000 

15. Add lines 13 and 14 ................................. $351,550 

16. Adjustment amountforability-to-pay.................... NIA 

17. Adjustment amountforlitigationrisk.................... -$110,000 

18. Add lines 16 and 17 .................................. -$110.000 

19. Subtract line 18 from line 15 for final settlement amount .... $241,550 
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A·- 55 

NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

I. . Gravity Based Penalty

(a) Potential for Harm: Major - Company C's complete failure to test the wastes

prevented Company Z from determining that the wastes were ineligible for land disposal, which 

contributed to the actual disposal in a leaking unit above the area's sole source of drinking water. 

The violation has a substantial adverse effect on the procedures for implementing the LDR 

program because testing to assure compliance is critically important. 

(attach additional sheets if necessary) 

(b) Extent of Deviation Major: Company C's waste analysis plan is substantially

deficient in not explicitly requiring any testing to determine wastes are restricted, as evidenced by 

the resulting shipments from Company C which failed to identify their waste as restricted. Such 

deficiency is particularly significant where the wastes are very diverse as is the case here, because 

it is very difficult, if not impossible, to comply with the §264.13(a) requirement that the operation 

obtain "all of the information which must be known to [manage] the waste in accordance with .. . 

Part 268." 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and

noncontinuous, no multi-day assessment is warranted. Because the violation was repeated 12 

times, the gravity-based penalty amount is multiplied by 12. 

(attach additional sheets if 
necessary) 

2. Adjustment Factors: (good faith, willfulness/negligence, history of compliance, ability to pay,

environmental credits, and other unique factors must be justified, if applied.)

(a) Good Faith: No good faith efforts to comply have been made.

(attach additional sheets if 
necessary) 

(b) Willfulness/Negligence: As indicated above, lack of knowledge of the legal

requirement is not a basis for reducing the penalty. To do so would encourage ignorance of the 

law. No evidence of willfulness has been presented, but the prior knowledge of the 40 CFR 

§ 268.7 requirements by Company C's other facilities is evidence of negligence because a

prudent company would advise all its facilities of the appropriate requirements, especially after

one of the company's other facilities recently had been found liable for similar violations. Based

on these factors, an upward adjustment in the amount of 10% is justified.
(attach additional sheets if 

necessary) 

(c) History of Compliance: No evidence demonstrating that Company Chas had any

similar previous violations at the Evanston facility has been presented. However, Company C 

operates other commercial treatment facilities, at least one of which recently has been found liable 

for similar violations. Based on these factors, an upward adjustment in the penalty is justified. 
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However, because the upward adjustment is accounted for in 2(b) above, we will not duplicate 

such adjustment here. The Evanston facility did, however, recently receive a notice of violation 

from the State Environmental Protection Department regarding violations of the State's air 

pollution program. The violations concerned treatment units that are utilized for the same waste 

that Company C was sending to Company Z. An upward adjustment of 5% is warranted. 

(attach additional sheets if necessary) 

(d) Ability to pay:

NIA 

(attach additional sheets if 

necessary) 

(e) Environmental Project:

NIA 

(attach additional sheets if 

necessary) 

(f) Other Unique Factors: Based on the litigation risk posed by the Agency's inability to

show (i) that all 24 drums were Company C's and (ii) that all drums contained F002 solvent, the 

Region decided to accept in settlement a smaller penalty than had been proposed in the complaint. 

Since the aforementioned evidentiary weaknesses adversely affected the Agency's ability to prove 

one third of the 12 counts in our complaint, the Region reduced the proposed penalty by roughly 

one third or $110,000 

(attach additional sheets if necessary) 

3. Economic Benefit: Company C reaped an economic benefit by avoiding the costs of waste

analysis needed to determine the eligibility of the wastes for land disposal. A BEN analysis (copy

omitted for purposes of this example) indicates the economic benefit attributable to these

violations is $10,000.

(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information:

NIA 

(attach additional sheets if 

necessary) 
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To fulfill the initial catch-up requirement, the EPA published the 2016 Civil Monetary Penalty Inflation 

Adjustment Rule on July 1, 2016, and it became effective on August 1, 2016.3,4 To fulfill the second 

requirement of the 2015 Act requiring annual adjustments, the EPA made its first annual adjustment in 

January 2017,5 its second annual adjustment in January 2018,6 and its third annual adjustment in 

February 2019.7 The 2020 Rule, effective January 13, 2020, and transmitted as an attachment to this 

memorandum, makes the fourth annual adjustment.  

Although not required by the 2015 Act, the EPA decided to amend its penalty policies every two years 

and did so in 2016 and 2018 to better account for inflation going forward. While consistent with the 

purposes of the 2015 Act, these penalty policy amendments and the methodology used in making these 

amendments are not governed by, and are distinct from, the 2015 Act and the 2020 Rule. Furthermore, 

the 2020 Rule does not necessarily revise the penalty amounts that the EPA chooses to seek pursuant to 

its civil penalty policies in a particular case. The EPA’s civil penalty policies, which guide enforcement 

personnel on how to exercise the EPA’s statutory penalty authorities, take into account a number of fact-

specific considerations, e.g., the seriousness of the violation, the violator’s good faith efforts to comply, 

any economic benefit gained by the violator as a result of its noncompliance, and a violator’s ability to 

pay. 

To make the 2016 policy amendments, the EPA’s Office of Enforcement and Compliance Assurance 

(OECA) issued a memorandum on July 27, 2016, that amended the EPA’s penalty policies to account 

for inflation.8 That memorandum was effective on August 1, 2016. On January 11, 2018, OECA issued a 

memorandum amending the EPA’s penalty policies to account for inflation, effective on January 15, 

2018.9 This memorandum thus amends the EPA’s penalty policies to account for inflation to date. 

Looking ahead, the EPA plans to amend its penalty policies to account for inflation again in January 

2022, barring any significant changes in inflation. 

II. Applicability of this Memorandum

This memorandum supersedes the inflation-based amendments to the EPA’s penalty policies made in 

the 2018 memorandum, but is not intended to change the methodology used in that memorandum. This 

memorandum partially supersedes the EPA’s 2013 inflation amendments memorandum because the 

3 The 2016 Rule was published on July 1, 2016, and became effective on August 1, 2016. 81 Fed. Reg. 43,091.  
4 Past inflation adjustment rules and past amendments to the EPA’s penalty policies to account for inflation can be found 

here: https://www.epa.gov/enforcement/enforcement-policy-guidance-publications. 
5 The 2017 Rule was published on January 12, 2017, and became effective on January 15, 2017. 82 Fed. Reg. 3633. 
6 The 2018 Rule was published on January 10, 2018, and became effective on January 15, 2018. 83 Fed. Reg. 1190.  
7 The EPA did not meet the January 15 deadline because the Office of Federal Register was unable to publish the rule due to 

the lapse in appropriations from December 22, 2018, to January 25, 2019. The 2019 Rule was published on February 6, 2019, 

and became effective the same day. 84 Fed. Reg. 2056. A technical correction was published on February 25, 2019. 84 Fed. 

Reg. 5955 (February 25, 2019).  
8 The July 27, 2016 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty Policies 

to Account for Inflation (Effective August 1, 2016). 
9 The January 11, 2018 memorandum is titled Amendments to the EPA’s Civil Penalty Policies to Account for Inflation 

(effective January 15, 2018) and Transmittal of the 2018 Civil Monetary Penalty Inflation Adjustment Rule.  
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multipliers contained in the 2013 memorandum should still be used for violations that occurred on or 

before November 2, 2015. 

This memorandum does not modify the EPA’s Expedited Settlement Agreement penalty policies, 

economic benefit of noncompliance, nor does it modify the non-penalty dollar amounts in civil penalty 

policies, such as the amounts deemed “insignificant” or “de minimis” that apply when calculating 

economic benefit of noncompliance. 

The penalty policies listed in Table A are the most recent narrative versions of each policy. The 

“narrative version” is the applicable media-specific penalty policy that comprehensively explains how 

the EPA enforcement practitioners should calculate penalties for purposes of administrative actions or 

settlements. This memorandum does not change or alter the narrative version of the media-specific 

penalty policies; this memorandum only alters the numerical gravity-based penalty amounts that are 

calculated under those policies to account for inflation. 

Media enforcement programs may modify their penalty policies individually, and any such 

modifications may supersede application of this memorandum for that program. Practitioners should 

rely on the multipliers in Table A until the applicable penalty policy is modified or civil penalty policy 

amounts are adjusted by subsequent memorandum in accordance with inflation. 

III. Amendments to the EPA’s Civil Penalty Policies

Consistent with the methodology used in the January 11, 2018 penalty policy inflation amendments 

memorandum, the EPA is amending its penalty policies through the use of multipliers listed in Table A 

of this memorandum. Please note that the multipliers listed in Table A should be used for violations 

occurring after November 2, 2015. For violations occurring on or before November 2, 2015, use the 

multipliers listed in the December 6, 2013, inflation adjustment memorandum titled Amendments 

to the U.S. Environmental Protection Agency’s Civil Penalty Policies to Account for Inflation 

(Effective December 6, 2013).10 

A. Application of Inflation Multiplier to Gravity-Based Portion of Penalty

For each violation occurring after November 2, 2015, find the applicable penalty policy in Table A and 

use the policy to determine the initial calculated gravity-based penalty for your case.11 This initial 

gravity-based penalty will not be adjusted for inflation to reflect present value of the dollar. To adjust 

10 The December 6, 2013 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty 

Policies to Account for Inflation (Effective December 6, 2013). 
11 Most media specific penalty policies define “gravity” as the “seriousness of the violation.” Each media specific penalty 

policy uses specific factors to calculate the gravity component. Many of these factors are taken from their respective statutes 

and some factors are unique to that specific penalty policy. Therefore, it is important for case teams to review each specific 

penalty policy to understand how the gravity component is defined and how it is calculated. The media-specific penalty 

policies are listed in Table A of this memorandum. 
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the penalty figure into present value, multiply the initial calculated gravity-based portion of the penalty 

by the multiplier associated with the applicable penalty policy listed in Table A. Next, round the 

inflation-adjusted gravity-based portion of the penalty amount to the nearest dollar.12 Then, if applicable, 

calculate the gravity-based portion of the penalty for each violation occurring on or before November 2, 

2015, using the applicable inflation multiplier from the guidance memorandum dated December 6, 2013. 

Add the gravity-based portion of the penalty for pre-November 3, 2015 violations to the gravity-based 

portion of the penalty for post-November 2, 2015 violations to calculate the total gravity-based penalty. 

Once the total gravity-based penalty has been calculated, incorporate economic benefit13 and any other 

factors (e.g., ability to pay, litigation considerations, etc.) that apply as instructed by the penalty policy 

to arrive at the total penalty.14 

Enforcement practitioners should apply the multipliers in Table A only to the penalty amounts adopted 

within the “narrative” penalty policies listed in Table A. The multipliers in Table A should not be 

applied to penalty policies issued after the date of this memorandum unless expressly stated in the 

subsequent narrative penalty policy. 

B. Derivation of the Inflation Multipliers

Because the purpose of amending the EPA’s penalty policies is to account for inflation since the penalty 

policies were last amended for inflation in the January 11, 2018 memorandum, the majority of 

multipliers listed in Table A were calculated by multiplying the multipliers listed in the January 11, 

2018 memorandum by the inflation increase that has occurred since the January 11, 2018 

memorandum.15 

12 We are instructing case teams to round to the nearest dollar because this was the approach taken in the 2015 Act, the EPA’s 

penalty inflation memoranda from July 27, 2016, and January 11, 2018, and the Office of Management and Budget’s (OMB) 

February 24, 2016, December 15, 2017, and December 14, 2018 memoranda that instructed federal agencies how to 

implement the 2016 Rule, 2018 Rule, and 2019 Rule, respectively. 
13 We are not modifying the long-standing approach of calculating economic benefit separately from the gravity-based 

amount, because economic benefit calculations already take inflation into account. The inflation adjustments in this guidance 

only apply to the gravity-based portion of the penalty. 
14 If the total penalty amount calculated is greater than the statutory maximum amount, then the statutory maximum amount 

would apply. Similarly, the entire penalty sought (including economic benefit) in an administrative enforcement action 

cannot exceed any applicable administrative penalty caps. Note that penalty amounts greater than those calculated using the 

EPA penalty policies and this memorandum may be appropriate in limited circumstances. For example, in a formal 

administrative enforcement context, the EPA may seek, and presiding officers or the Environmental Appeals Board may 

assess, higher penalties provided such amounts do not exceed the statutory maximum, are in accordance with statutory civil 

penalty factors, and consider applicable civil penalty guidelines, and provided that any deviations from applicable penalty 

policies are persuasively and convincingly explained. See, e.g., 40 C.F.R. § 22.27(b) and In Re Morton L. Friedman & 

Schmitt Construction Company, 11 E.A.D. 302 (EAB 2004). 
15 In the January 11, 2018 memorandum, most of the multipliers were calculated using the increase established by the 

Consumer Price Index for all Urban Consumers (CPI-U) from the date the penalty policy was issued through October 2017. 

Consistent with that methodology, the multipliers listed in Table A of this memorandum were calculated by multiplying the 

multipliers from the January 11, 2018 memorandum by the CPI-U increase from October 2017 to October 2019. We used the 

October 2019 CPI-U because this CPI-U was used to calculate the statutory increases in the 2020 Rule. The October 2019 

CPI-U was 257.346 and the October 2017 CPI-U was 246.663, yielding an increase of 1.04331. However, several multipliers 

in Table A do not follow this general calculation framework, such as CWA section 311 (see infra note 20), CAA Stationary 

CX56  page 4 of 21

https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2016/m-16-06.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/M-18-03.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/m_19_04.pdf


5 

IV. 2020 Rule and the Newly Adjusted Statutory Maximum and Minimum Amounts

The 2020 Rule was promulgated to fulfill the annual statutory maximum and minimum inflation 

adjustment requirement in the 2015 Act. As instructed by the 2015 Act and as explained in the 2020 

Rule, the EPA calculated the new penalty amounts by multiplying the cost-of-living multiplier16 by the 

previous statutory penalty amount as adjusted by the 2019 Rule. The result is the amount listed in the 

third column in Table 1 of 40 C.F.R. § 19.4 and the 2020 Rule. This amount applies to violations 

occurring after November 2, 2015, and assessed on or after January 13, 2020. 

A. Penalty Pleading in Administrative Litigation

Where the EPA decides to cite the statutory maximum and/or minimum penalty amount in an 

administrative pleading (such as in an administrative complaint), the applicable statutory maximum 

and/or minimum penalty amount in effect for the violations should be used.17 The EPA should cite the 

statutory maximum and minimum penalty provisions and 40 C.F.R. § 19.4, along with the applicable 

inflation-adjusted penalty maximum levels set forth in 40 C.F.R. § 19.4. Multiple penalty-adjustment 

cycles should only be used when violations occurred on or before November 2, 2015 and after 

November 2, 2015. If this arises, the EPA should cite each applicable penalty-adjustment cycle and the 

corresponding penalty amount. Particularly where violations have occurred both after November 2, 

2015, and before such date, case teams also may find it helpful to state that the statutory maximum and 

minimum civil penalty level has been adjusted over time as required by the Federal Civil Penalties 

Inflation Adjustment Act of 1990 (28 U.S.C. § 2461 note; Pub. L. 101-410), as amended by the Debt 

Collection Improvement Act of 1996, and most recently, by the Federal Civil Penalties Inflation 

Adjustment Act Improvements Act of 2015 (28 U.S.C. § 2461 note; Pub. L.114-74, Section 701). 

B. Statutory Administrative Penalty Caps

Note that, effective January 13, 2020, where the EPA seeks administrative penalties in a complaint, 

amended complaint, or through a settlement under 40 C.F.R. § 22.18, the increased administrative 

penalty caps in Table 1 of § 19.4 in the attached 2020 Rule apply if some or all of the violations 

occurred after November 2, 2015. The lower administrative penalty caps in Table 2 of § 19.4 apply if all 

violations occurred on or before November 2, 2015. 

Source Appendix IV (see infra note 22), RCRA section 7003(b) (see infra note 23), Underground Storage Tanks (see infra 

note 24), CERCLA section 106(b) (see infra note 25), and TSCA Section 1018 Disclosure Rule (see infra note 31). 
16 The statutory cost-of-living adjustment multiplier is the percentage by which the Consumer Price Index for all Urban 

Consumers (CPI-U) for the month of October 2019 exceeds the CPI-U for the month of October 2018. The October 2019 

CPI-U was 257.346 and the October 2018 CPI-U was 252.885 yielding an increase of 1.01764.  
17 If a respondent/defendant challenges the validity of any statutory maximum penalty amount, as adjusted in 40 C.F.R. Part 

19, please notify the Office of Civil Enforcement of the challenge, so that OECA, the Region and the U.S. Department of 

Justice, as appropriate, can coordinate our response before it is filed. 
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V. Multiple Penalty Cycles – Case Team Discretion

If the time period between seeking a penalty (through settlement or litigation) and the final penalty 

assessment18 covers more than one penalty-adjustment cycle (for example, where a complaint is filed on 

December 15, 2018, but the final penalty order is not filed with the Hearing Clerk until April 1, 2020), 

the case team would have discretion to modify the penalty amount sought (for example, to be consistent 

with the penalty amounts in the most recent annual inflation adjustment rule or guidance). But such 

modifications would not be expected where doing so would be: 

a. unnecessary to achieve sufficient deterrence; and

b. either inappropriately disruptive19 or contrary to principles of judicial economy (for example,

where the case has already gone to hearing based on previous penalty amounts).

In a settlement context, if defendants or respondents have signed a consent decree or consent agreement, 

the EPA would not expect the case team to renegotiate the penalty amount due to subsequent inflation 

adjustments. Prior to any such formal written settlement commitment (for example, where the parties 

may have reached an agreement in principle), case teams have discretion to decide whether to modify 

their penalty demand due to subsequent inflation adjustments (for example, depending on how far along 

the negotiations have progressed, the likely impact of an increased penalty on negotiations, the case 

team’s evaluation of the likelihood that any informal agreements will not be consummated, and/or other 

factors). 

VI. Further Information

Our goal in issuing this guidance is to make these penalty policy modifications easy to implement, but if 

you have any questions concerning this memorandum, please contact David Smith-Watts of the Office 

of Civil Enforcement at (202) 564-4083 or by email at smith-watts.david@epa.gov.  

cc:     Lawrence Starfield, Principal Deputy Assistant Administrator, OECA 

    John Irving, Deputy Assistant Administrator, OECA 

    Regional Counsel and Deputies 

    ECAD Directors and Deputies  

    Enforcement Coordinators 

    All OECA Employees 

18 Note that enforcement personnel can only seek penalties. Assessment of penalties is effective in a formal administrative 

action once a final penalty order is filed with the Hearing Clerk, 40 C.F.R. §§ 22.31 and 22.6, or in civil judicial cases once 

the court enters a consent decree or issues a judgment awarding penalties. 
19 Such disruptive impacts could be to settlement negotiations, or to other case-related enforcement efforts such as by creating 

an additional burden on the EPA’s resources. If the EPA has not made a penalty demand or offer, a disruptive impact on 

negotiations is less likely where the penalty is recalculated to be consistent with the most recent inflation-adjustment 

amounts. It is possible, however, that a recalculation would be unduly burdensome and disruptive to the case team’s efforts 

where, for example, there are an extremely large number of violations, the penalty calculation is complex, and/or where 

contractor resources are needed to perform such a calculation. In such circumstances, the case team would have discretion to 

determine that recalculating the penalty is not warranted even though the EPA has not yet made a penalty demand or offer. 
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    Tom Mariani, Chief, DOJ-EES 

    Deputy and Assistant Chiefs, DOJ-EES 

    Environmental Appeals Board Judges 

    Susan Biro, Chief Administrative Law Judge 

    Regional Judicial Officers 

Attachments (2) 

1. Table A: Chart Reflecting Inflation Adjustment Multipliers

2. Rule promulgated in the Federal Register on January 13, 2020
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Table A: Chart Reflecting Penalty Policy Inflation Adjustment Multipliers 

Applicable Penalty Policy Year 

Issued 

Inflation Adjustment 

Multiplier as of January 

15, 2020 

CWA 

Interim Clean Water Act Settlement Penalty Policy 1995 1.67435 

Civil Penalty Policy for Section 311(b)(3) and Section 311(j) of 

the Clean Water Act 

1998 1.56919 20

CWA Section 404 Settlement Penalty Policy 2001 1.44821 

Supplemental Guidance to the Interim Clean Water Act 

Settlement Penalty Policy (March 1, 1995) for Violations of the 

Construction Stormwater Requirements 

2008 1.18827 

Supplemental Guidance to the 1995 Interim Clean Water Act 

Settlement Penalty Policy for Violations of the Industrial 

Stormwater Requirements 

2016 1.08203 21

SDWA 

UIC Program Judicial and Administrative Order Settlement 

Penalty Policy 

1993 1.76628 

20 Case teams should apply the 1990 CPI multiplier of 1.92769 to the per-barrel discharge penalty amounts in the last column 

of the penalty matrix on page 11. This is an appropriate multiplier because such civil penalties under CWA § 311(b)(7)(A) & 

(D) concern environmental exposure (i.e., the discharge of oil and hazardous substances), and because the per-barrel penalty

matrix column contained in the 1998 penalty policy reflects the statutory maximum penalty amounts in effect when this

penalty authority was enacted in 1990. It is important for the penalty matrix to retain a maximum per-barrel penalty policy

amount that equals the current statutory maximum and to increase the other penalty policy matrix cells proportionally by the

same inflation adjustment multiplier.
21 Case teams should apply this multiplier to this 2016 penalty policy and also to the 2018 Supplemental Amendment, which

applies to industrial stormwater cases. The narrative contained in the 2018 Supplemental Amendment continues to be

applicable, but the 1.02168 multiplier referenced throughout is no longer applicable because it has been superseded by the

1.08203 multiplier.
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New Public Water System Supervision Program Settlement 

Penalty Policy 

1994 1.72139 

CAA – Accidental Release Prevention/Risk Management 

Program 

Final Combined Enforcement Policy for Clean Air Act Sections 

112(r)(1), 112(r)(7), and 40 C.F.R. Part 68 

2012 1.11253 

CAA – Stationary Source 

Clean Air Act Stationary Source Civil Penalty Policy 1991 1.87298 

Appendix I – Penalty Policy for Violation of Permit 

Requirements 

1987 2.23198 

Appendix II - Vinyl Chloride Civil Penalty Policy 1985 2.36750 

Appendix III - Asbestos Demolition and Renovation Civil Penalty 

Policy 

1992 1.81486 

Appendix IV - Clean Air Act Penalty Policy as Applied to 

Stationary Sources of Volatile Organic Compounds (VOC) 

Where Reformulation of Low Solvent Technology is the 

Applicable Method of Compliance 

1987 1.87298 22

Appendix VI - Leak Detection and Repair Penalty Policy 2012 1.11253 

Appendix VII – Penalty Policy for New Residential Wood 

Heaters 

1989 2.04894 

22 For violations governed by Appendix IV, the EPA is using the same multiplier that applies to the 1991 “Clean Air Act 

Stationary Source Civil Penalty Policy” because the gravity-based component of such violations is calculated using the 1991 

policy. 
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Appendix VIII - Clean Air Act Civil Penalty Policy Applicable to 

Persons Who Manufacture or Import Controlled Substances in 

Amounts Exceeding Allowances Properly Held Under 40 C.F.R. 

Part 82: Protection of Stratospheric Ozone 

1990 1.92770 

Appendix IX - Clean Air Act Civil Penalty Policy Applicable to 

Persons Who Perform Service for Consideration on a Motor 

Vehicle Air Conditioner Involving the Refrigerant or Who Sell 

Small Containers of Refrigerant in Violation of 40 C.F.R. Part 82, 

Protection of the Stratospheric Ozone, Subpart B: Servicing of 

Motor Vehicle Air Conditioners 

1993 1.76628 

Appendix X - Clean Air Act Civil Penalty Policy for Violations 

of 40 C.F.R. Part 82, Subpart F: Maintenance, Service, Repair, 

and Disposal of Appliances Containing Refrigerant 

1994 1.72139 

Appendix XI - National Petroleum Refinery Initiative 

Implementation: Application of Clean Air Action Stationary 

Source Penalty Policy for Violations of Benzene Waste 

Operations NESHAP Requirements 

2007 1.23170 

EPA Region 10’s Civil Penalty Guidelines for the Federal 

Implementation Plans under the Clean Air Act for Indian 

Reservations in Idaho, Oregon, and Washington. 40 C.F.R. Part 

49 

2008 1.18827 

CAA – Mobile Source 

Clean Air Act Mobile Source Civil Penalty Policy - Vehicle and 

Engine Certification Requirements 

2009 1.19045 

Clean Air Act Mobile Source Fuels Civil Penalty Policy Title II 

of the Clean Air Act --40 C.F.R. Part 80 Fuels Standards 

Requirements 

2016 1.08203 
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North American and U.S. Caribbean Sea Emissions Control 

Areas Penalty Policy for Violations by Ships of the Sulfur in Fuel 

Standard and Related Provisions 

2015 1.08203 

Civil Penalty Policy for Administrative Hearings 1993 1.76628 

RCRA 

RCRA Civil Penalty Policy 2003 1.60451 

Guidance on the Use of Section 7003 of RCRA 1997 2.75873 23

Interim Consolidated Enforcement Penalty Policy for 

Underground Storage Tank (UST) Regulations and Revised Field 

Citation Program and ESA Pilot 

2018 1.01764 24

CERCLA 

Interim Policy on Settlement of CERCLA Section 106(b)(1) 

Penalty Claims and Section 107(c)(3) Punitive Damages Claims 

for Noncompliance with Administrative Orders 

1997 2.12102 25

23 For RCRA section 7003(b) penalties, the EPA calculated this multiplier by dividing the 2020 statutory maximum of 

$15,173 by $5,500, which is the maximum amount set forth in the 1997 narrative policy’s matrix. This multiplier maintains 

the penalty policy’s deterrent effect for all violations, including the most serious violations. 
24 Case teams should calculate the gravity-based portion of the penalty using the penalty amounts in the 2018 Interim 

Consolidated Penalty Policy. For narrative instructions only, case teams should use the 1990 U.S. EPA Penalty Guidance for 

Violations for UST Regulations when calculating standard UST penalties and use the 1993 Guidance on Field Citations 

Enforcement narrative guidance on issuing field citations. The EPA calculated the multiplier of 1.01764 by dividing the 

October 2019 CPI-U of 257.346 by the October 2018 CPI-U of 252.885, because the penalty values in the 2018 Interim 

Consolidated Penalty Policy were last updated in October 2018. Please note that the inflation multiplier of 1.01764 should 

not be applied to the Expedited Settlement Agreement (ESA) penalty amounts in the 2018 Policy. As stated in Section II. of 

this memorandum, this memorandum does not modify ESA penalty policies. 
25 For CERCLA section 106(b)(1) penalties, the EPA calculated this multiplier by dividing the 2020 statutory maximum of 

$58,328 by $27,500, which is the maximum amount set forth in the 1997 narrative policy’s matrix. This multiplier maintains 

the penalty policy’s deterrent effect for all violations, including the most serious violations. 

CX56  page 11 of 21

https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf
https://www.epa.gov/sites/production/files/2013-10/documents/use-sec7003-mem.pdf
https://www.epa.gov/sites/production/files/2013-10/documents/use-sec7003-mem.pdf
https://www.epa.gov/sites/production/files/2019-12/documents/final-interim-consolidated-ust-penalty-policy-v3.pdf
https://www.epa.gov/sites/production/files/2019-12/documents/final-interim-consolidated-ust-penalty-policy-v3.pdf
https://www.epa.gov/sites/production/files/2019-12/documents/final-interim-consolidated-ust-penalty-policy-v3.pdf
https://www.epa.gov/sites/production/files/2019-12/documents/final-interim-consolidated-ust-penalty-policy-v3.pdf
https://www.epa.gov/sites/production/files/2019-12/documents/final-interim-consolidated-ust-penalty-policy-v3.pdf
https://www.epa.gov/sites/production/files/2019-12/documents/final-interim-consolidated-ust-penalty-policy-v3.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/documents/interm-sec106-rpt.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.12.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.12.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.12.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.12.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf


12 

CERCLA & EPCRA 

Enforcement Response Policy for Sections 304, 311 and 312 of 

the Emergency Planning and Community Right-to-Know Act and 

Section 103 of the Comprehensive Environmental Response, 

Compensation and Liability Act 

1999 1.53001 

EPCRA 

Enforcement Response Policy for Section 313 of the Emergency 

Planning and Community Right-to-Know Act (1986) and Section 

6607 of the Pollution Prevention Act (1990), February 24, 2017 

(Amended) 

2017 1.08203 26

FIFRA 

FIFRA Enforcement Response Policy (FIFRA ERP) 2009 1.19045 

Appendix E to FIFRA ERP - Enforcement Response Policy for 

FIFRA Section 7(c): Establishment Reporting Requirements 

2010 Use the 2009 FIFRA ERP 

and the 1.19045 multiplier 

Appendix F to FIFRA ERP - Interim Final Penalty Policy for the 

Worker Protection Standard 

1997 Use the 2009 FIFRA ERP 

and the 1.19045 multiplier 

Appendix G to FIFRA ERP - Enforcement Response Policy for 

the Federal Insecticide, Fungicide and Rodenticide Act Good 

Laboratory Practice (GLP) Regulations 

1991 Use the 2009 FIFRA ERP 

and the 1.19045 multiplier 

Appendix H to the FIFRA ERP - Enforcement Response Policy 

for the FIFRA Pesticide Container/Containment Regulations 
2012 Use the 2009 FIFRA ERP 

and the 1.19045 multiplier 

26 Case teams should apply the multiplier of 1.08203 to the second matrix on page 11 of the Policy. This multiplier should not 

be applied to the first matrix on page 11 of the Policy. 
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TSCA 

Guidelines for Assessment of Civil Penalties Under Section 16 of 

the Toxic Substance Control Act 

1980 1.62304 

Enforcement Response Policy for Reporting and Recordkeeping 

Rules and Requirements for TSCA Sections 8, 12, and 13 

1999 1.62304 27

Amendment to the TSCA Section 5 Enforcement Response 

Policy – Penalty Limit for Untimely NOC Submissions 

1993 1.62304 28

Enforcement Response Policy for TSCA §4 Test Rules 1986 1.62304 

Final TSCA GLP Enforcement Response Policy 1985 1.62304 

TSCA – Asbestos 

Enforcement Response Policy for the Asbestos Model 

Accreditation Plan (MAP) – Addendum to the AHERA ERP 

1998 1.56919 

Interim Final Enforcement Response Policy for the Asbestos 

Hazard Emergency Response Act 

1989 2.04894 

Enforcement Response Policy for Asbestos Abatement Projects: 

Worker Protection Rule 

1989 1.62304 

27 The “Penalty Matrix For Violations Occurring After January 30, 1997” on page 8 of this policy should be ignored. For all 

violations governed by this policy, the multiplier should be applied to the penalty amounts in the “Penalty Matrix For 

Violations Occurring On or Before January 30, 1997” found on the same page. 
28 Note that this Amendment from July 1, 1993 amends the June 8, 1989 policy titled “Amendment TSCA Section 5 

Enforcement Response Policy.” The multiplier of 1.62304 applies to both the 1993 amendment and 1989 policy.  
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TSCA – Lead-Based Paint 

Consolidated Enforcement Response and Penalty Policy for the 

Pre-Renovation Education (PRE) Rule; Renovation, Repair and 

Painting (RRP) Rule; and Lead-Based Paint Activities (LBPA) 

Rule 

2013 
29

1.08203 30

Section 1018 – Disclosure Rule Enforcement Response and 

Penalty Policy 

2007 1.64990 31

TSCA – PCBs 

Polychlorinated Biphenyls (PCB) Penalty Policy 1990 1.62304 

29 Appendix B-2 was updated in April 2013 within the April 2010 Policy. 
30 The 2010 “Consolidated Enforcement Response and Penalty Policy for the Pre-Renovation Education Rule; Renovation, 

Repair and Painting Rule; and Lead-Based Paint Activities Rule” and the 2007 “Section 1018 – Disclosure Rule 

Enforcement Response and Penalty Policy” both penalize violators who fail to provide and document receipt of certain 

information related to the presence or risk of lead-based paint. Instead of having differing penalty amounts for essentially the 

same type of deficiency, we have adopted the penalty matrix from the 2007 Section 1018 Disclosure Rule penalty policy in 

the Pre-Renovation Education Rule component of the 2010 Consolidated Lead-Based Paint penalty policy. Therefore, Level 

“a” penalties apply to violations of the Lead-Based Paint Renovation, Repair and Painting Rule and the Lead-Based Paint 

Activities (Abatement) Rule. Level “b” penalties are derived from the current Section 1018 Lead-Based Paint Disclosure 

Rule matrix because the major activities of the Disclosure Rule and Pre-renovation Education Rule are very 

similar.  Therefore, under this Policy, Level “b” penalties apply to violations of the Pre-Renovation Education Rule. 
31 For TSCA section 1018 penalties, the EPA calculated this multiplier by dividing the 2020 statutory maximum of $18,149 

by $11,000, which is the maximum amount set forth in the 2007 narrative policy’s matrix. This multiplier maintains the 

penalty policy’s deterrent effect for all violations, including the most serious violations. 
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1 The Federal Civil Penalties Inflation Adjustment 
Act of 1990, Public Law 101–410, 28 U.S.C. 2461 
note, defines ‘‘civil monetary penalty’’ as any 
penalty, fine, or other sanction that—(1)(i) is for a 

Continued 

* * * Payment of this fee does not
apply to mailers who present only 
qualified full-service flat-size mailings 
(under 705.23.3.1a). 
* * * * *

500 Additional Services

* * * * *

508 Recipient Services

* * * * *

4.0 Post Office Box Service

* * * * *

4.4 Basis of Fees and Payment

* * * * * 

4.4.2 Fee Changes

[Revise the second sentence of 4.4.2; 
to read as follows:] 

* * * In addition, the USPS may
assign a fee group to a new ZIP Code, 
may reassign one or more 5-digit ZIP 
Codes to the next higher or lower fee 
group based on the ZIP Codes’ cost and 
market characteristics, or may regroup 
5-digit ZIP Codes.* * * 
* * * * * 

5.0 Caller Service

* * * * *

5.5 Basis of Fees and Payment

* * * * * 

5.5.3 Fee Changes

[Revise the text of 5.5.3 by adding new 
last sentence; to read as follows:] 

* * * In addition, the USPS may
assign a fee group to a new ZIP Code, 
may reassign one or more 5-digit ZIP 
Codes to the next higher or lower fee 
group based on the ZIP Codes’ cost and 
market characteristics, or may regroup 
5-digit ZIP Codes.
* * * * *

700 Special Standards

* * * * * 

705 Advanced Preparation and 
Special Postage Payment Systems 

* * * * *

22.0 Seamless Acceptance Program

* * * * *

22.3 Basic Standards

[Revise the introductory text of 22.3, 
by adding new second and third 
sentences to read as follows:] 

* * * Any permits used in a
Seamless acceptance mailing will not 
prevent that mailing from being 
finalized regardless of if an annual fee 
is due on that permit. However, the first 
time the permit is used for a non- 
seamless mailing the mailer will have to 

pay the permit fee if they do not meet 
the requirements for a fee waiver.* * * 
* * * * * 

23.0 Full-Service Automation Option 

* * * * * 

23.2 General Eligibility Standards 

[Revise the first sentence of the 
introductory text of 23.2; to read as 
follows:] 

First-Class Mail (FCM), Periodicals, 
and USPS Marketing Mail, cards (FCM 
only), letters (except letters using 
simplified address format) and flats 
meeting eligibility requirements for 
automation or carrier route prices 
(except for USPS Marketing Mail ECR 
saturation flats), and Bound Printed 
Matter presorted or carrier route 
barcoded flats, are potentially eligible 
for full-service incentives.* * * 

23.3 Fees 

[Revise the title of 23.3.1; to read as 
follows:] 

23.3.1 Eligibility for Exception to 
Payment of Annual Fees and Waiver of 
Deposit of Permit Imprint Mail 
Restrictions 

[Revise the introductory text of 23.3.1; 
to read as follows:] 

Mailers who present automation or 
presort mailings (of First-Class Mail 
cards, letters, and flats, USPS Marketing 
Mail letters and flats, or Bound Printed 
Matter flats) that contain 90 percent or 
more full-service eligible mail as full- 
service, and 75 percent of their total 
mail is eligible for full-service 
incentives, are eligible for the following 
exception to standards: 

[Revise the text of item 23.3.1a; to 
read as follows:] 

a. Annual presort mailing or
destination entry fees, as applicable, do 
not apply to mailings entered by mailers 
who meet both the 90 percent and 75 
percent full-service thresholds, for 
qualified full-service mailings, as 
specified in 23.3.1.* * * 
* * * * * 

Notice 123 (Price List) 

[Revise prices as applicable.] 
* * * * * 

We will publish an appropriate 
amendment to 39 CFR part 111 to reflect 
these changes. 

Joshua J. Hofer, 
Attorney, Federal Compliance. 
[FR Doc. 2019–28488 Filed 1–10–20; 8:45 am] 

BILLING CODE 7710–12–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 19 

[FRL–10003–77–OECA] 

Civil Monetary Penalty Inflation 
Adjustment 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is promulgating this final 
rule to adjust the level of the maximum 
(and minimum) statutory civil monetary 
penalty amounts under the statutes the 
EPA administers. This action is 
mandated by the Federal Civil Penalties 
Inflation Adjustment Act of 1990, as 
amended through the Federal Civil 
Penalties Inflation Adjustment Act 
Improvements Act of 2015 (‘‘the 2015 
Act’’). The 2015 Act prescribes a 
formula for annually adjusting the 
statutory maximum (and minimum) 
amount of civil penalties to reflect 
inflation, maintain the deterrent effect 
of statutory civil penalties, and promote 
compliance with the law. The rule does 
not necessarily revise the penalty 
amounts that the EPA chooses to seek 
pursuant to its civil penalty policies in 
a particular case. The EPA’s civil 
penalty policies, which guide 
enforcement personnel on how to 
exercise the EPA’s statutory penalty 
authorities, take into account a number 
of fact-specific considerations, e.g., the 
seriousness of the violation, the 
violator’s good faith efforts to comply, 
any economic benefit gained by the 
violator as a result of its noncompliance, 
and a violator’s ability to pay. 
DATES: This final rule is effective 
January 13, 2020. 
FOR FURTHER INFORMATION CONTACT: 
David Smith-Watts, Office of Civil 
Enforcement, Office of Enforcement and 
Compliance Assurance, Mail Code 
2241A, Environmental Protection 
Agency, 1200 Pennsylvania Avenue 
NW, Washington, DC 20460, telephone 
number: (202) 564–4083; smith- 
watts.david@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background

Since 1996, Federal agencies have
been required to issue regulations 
adjusting for inflation the statutory civil 
penalties 1 that can be imposed under 
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specific monetary amount as provided by Federal 
law; or (ii) has a maximum amount provided for by 
Federal law; and (2) is assessed or enforced by an 
agency pursuant to Federal law; and (3) is assessed 
or enforced pursuant to an administrative 
proceeding or a civil action in the Federal courts. 

2 The Federal Civil Penalties Inflation Adjustment 
Act Improvements Act of 2015 (Section 701 of Pub. 
L. 114–74) was signed into law on Nov. 2, 2015, and 
further amended the Federal Civil Penalties 
Inflation Adjustment Act of 1990. 

3 Under Section 3(2)(A) of the 2015 Act, ‘‘civil 
monetary penalty’’ means ‘‘a specific monetary 
amount as provided by Federal law’’; or ‘‘has a 
maximum amount provided for by Federal law.’’ 
EPA-administered statutes generally refer to 
statutory maximum penalties, with the following 

exceptions: Section 311(b)(7)(D) of the Clean Water 
Act, 33 U.S.C. 1321(b)(7)(D), refers to a minimum 
penalty of ‘‘not less than $100,000 . . .’’; Section 
104B(d)(1) of the Marine Protection, Research, and 
Sanctuaries Act, 33 U.S.C. 1414b(d)(1), refers to an 
exact penalty of $600 ‘‘[f]or each dry ton (or 
equivalent) of sewage sludge or industrial waste 
dumped or transported by the person in violation 
of this subsection in calendar year 1992 . . .’’; and 
Section 325(d)(1) of the Emergency Planning and 
Community Right-to-Know Act, 42 U.S.C. 
11045(d)(1), refers to an exact civil penalty of 
$25,000 for each frivolous trade secret claim. 

4 Current and historical CPI–U’s can be found on 
the Bureau of Labor Statistics’ website here: https:// 
www.bls.gov/cpi/tables/supplemental-files/ 
historical-cpi-u-201910.pdf. 

5 With this rule, for ease of reference, the order 
of the Tables and the columns within each Table 
are now presented in reverse chronological order. 

6 Section 5(b) of the 2015 Act provides that the 
term ‘‘cost-of-living adjustment’’ means the 
percentage (if any) for each civil monetary penalty 
by which— 

(1) the Consumer Price Index for the month of 
October preceding the date of the adjustment, 
exceeds 

(2) the Consumer Price Index for the month of 
October 1 year before the month of October referred 
to in paragraph (2). 

Because the CPI–U for October 2019 is 257.346 
and the CPI–U for October 2018 is 252.885, the cost- 

of-living multiplier is 1.01764 (257.346 divided by 
252.885). 

the laws administered by that agency. 
The Federal Civil Penalties Inflation 
Adjustment Act of 1990, as amended by 
the Debt Collection Improvement Act of 
1996 (DCIA), required agencies to 
review their statutory civil penalties 
every 4 years, and to adjust the statutory 
civil penalty amounts for inflation if the 
increase met the DCIA’s adjustment 
methodology. In accordance with the 
DCIA, the EPA reviewed and, as 
appropriate, adjusted the civil penalty 
levels under each of the statutes the 
agency implements in 1996 (61 FR 
69360), 2004 (69 FR 7121), 2008 (73 FR 
75340), and 2013 (78 FR 66643). 

The 2015 Act 2 required each Federal 
agency to adjust the level of statutory 
civil penalties under the laws 
implemented by that agency with an 
initial ‘‘catch-up’’ adjustment through 
an interim final rulemaking. The 2015 
Act also required Federal agencies, 
beginning on January 15, 2017, to make 
subsequent annual adjustments for 
inflation. Section 4 of the 2015 Act 
requires each Federal agency to publish 
these annual adjustments by January 15 
of each year. The purpose of the 2015 
Act is to maintain the deterrent effect of 
civil penalties by translating originally 
enacted statutory civil penalty amounts 
to today’s dollars and rounding 
statutory civil penalties to the nearest 
dollar. 

As required by the 2015 Act, the EPA 
issued a catch-up rule on July 1, 2016, 
which was effective August 1, 2016 (81 
FR 43091). The EPA made its first 
annual adjustment on January 12, 2017, 
which was effective on January 15, 2017 
(82 FR 3633). The EPA made its second 
annual adjustment on January 10, 2018, 
which was effective on January 15, 2018 
(83 FR 1190). The EPA made its third 
annual adjustment on February 6, 2019 
(84 FR 2056) and issued a subsequent 
correction on February 25, 2019 (84 FR 
5955). This rule implements the fourth 
annual adjustment mandated by the 
2015 Act. 

The 2015 Act provides a formula for 
calculating the adjustments. Each 
statutory maximum and minimum 3 

civil monetary penalty as currently 
adjusted is multiplied by the cost-of- 
living adjustment multiplier, which is 
the percentage by which the Consumer 
Price Index for all Urban Consumers 
(CPI–U) for the month of October 2019 
exceeds the CPI–U for the month of 
October 2018.4 

With this rule, the new statutory 
maximum and minimum penalty levels 
listed in the third column of Table 1 of 
40 CFR 19.4 will apply to all civil 
penalties assessed on or after January 
13, 2020, for violations that occurred 
after November 2, 2015, the date the 
2015 Act was enacted. The former 
maximum and minimum statutory civil 
penalty levels, which are in the fourth 
column of Table 1 to 40 CFR 19.4, will 
now apply only to violations that 
occurred after November 2, 2015, where 
the penalties were assessed on or after 
February 6, 2019, but before January 13, 
2020. The statutory civil penalty levels 
that apply to violations that occurred on 
or before November 2, 2015, are codified 
at Table 2 to 40 CFR 19.4.5 The fifth 
column of Table 1 and the seventh 
column of Table 2 display the statutory 
civil penalty levels as originally 
enacted. 

The formula for determining the cost- 
of-living or inflation adjustment to 
statutory civil penalties consists of the 
following steps: 

Step 1: The cost-of-living adjustment 
multiplier for 2020 is the percentage by 
which the CPI–U of October 2019 
(257.346) exceeds the CPI–U for the 
month of October 2018 (252.885), which 
is 1.01764.6 Multiply 1.01764 by the 

current penalty amount. This is the raw 
adjusted penalty value. 

Step 2: Round the raw adjusted 
penalty value. Section 5 of the 2015 Act 
states that any adjustment shall be 
rounded to the nearest multiple of $1. 
The result is the final penalty value for 
the year. 

II. The 2015 Act Requires Federal
Agencies To Publish Annual Penalty
Inflation Adjustments Notwithstanding
Section 553 of the Administrative
Procedures Act

Pursuant to section 4 of the 2015 Act, 
each Federal agency is required to 
publish annual adjustments no later 
than January 15 each year. In 
accordance with section 553 of the 
Administrative Procedures Act (APA), 
most rules are subject to notice and 
comment and are effective no earlier 
than 30 days after publication in the 
Federal Register. However, Section 
4(b)(2) of the 2015 Act provides that 
each agency shall make the annual 
inflation adjustments ‘‘notwithstanding 
section 553’’ of the APA. Consistent 
with the language of the 2015 Act, this 
rule is not subject to notice and an 
opportunity for public comment and 
will be effective on January 13, 2020. 

III. Statutory and Executive Order
Reviews

Additional information about these 
statutes and Executive orders can be 
found at https://www.epa.gov/laws- 
regulations/laws-and-executive-orders. 

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant 
regulatory action and was therefore not 
submitted to OMB for review. 

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order 
13771 regulatory action because this 
action is not significant under Executive 
Order 12866. 

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the 
PRA. This rule merely increases the 
level of statutory civil penalties that can 
be imposed in the context of a Federal 
civil administrative enforcement action 
or civil judicial case for violations of 
EPA-administered statutes and their 
implementing regulations. 
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D. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to 
notice and comment rulemaking 
requirements under the APA, 5 U.S.C. 
553, or any other statute. Because the 
2015 Act directs Federal agencies to 
publish this rule notwithstanding 
section 553 of the APA, this rule is not 
subject to notice and comment 
requirements or the RFA. 

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any 
unfunded mandate as described in 
UMRA, 2 U.S.C. 1531–1538, and does 
not significantly or uniquely affect small 
governments. This action is required by 
the 2015 Act, without the exercise of 
any policy discretion by the EPA. This 
action also imposes no enforceable duty 
on any state, local or tribal governments 
or the private sector. Because the 
calculation of any increase is formula- 
driven pursuant to the 2015 Act, the 
EPA has no policy discretion to vary the 
amount of the adjustment. 

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have a 
substantial direct effect on the states, on 
the relationship between the National 
Government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal 
implications as specified in Executive 
Order 13175. 

This rule merely reconciles the real 
value of current statutory civil penalty 
levels to reflect and keep pace with the 
levels originally set by Congress when 
the statutes were enacted. The 
calculation of the increases is formula- 
driven and prescribed by statute, and 
the EPA has no discretion to vary the 
amount of the adjustment to reflect any 
views or suggestions provided by 
commenters. Accordingly, this rule will 
not have a substantial direct effect on 
tribal governments, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 

Thus, Executive Order 13175 does not 
apply to this action. 

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order 
13045 as applying only to those 
regulatory actions that concern 
environmental health or safety risks that 
the EPA has reason to believe may 
disproportionately affect children, per 
the definition of ‘‘covered regulatory 
action’’ in section 2–202 of the 
Executive order. This action is not 
subject to Executive Order 13045 
because it does not concern an 
environmental health risk or safety risk. 

I. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive 
Order 13211, because it is not a 
significant regulatory action under 
Executive Order 12866. 

J. National Technology Transfer and
Advancement Act (NTTAA)

The rulemaking does not involve 
technical standards. 

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is 
not subject to Executive Order 12898 (59 
FR 7629, February 16, 1994) because it 
does not establish an environmental 
health or safety standard. Rather, this 
action is mandated by the 2015 Act, 
which prescribes a formula for adjusting 
statutory civil penalties on an annual 
basis to reflect inflation. 

L. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to 
each House of the Congress and to the 
Comptroller General of the United 
States. The CRA allows the issuing 
agency to make a rule effective sooner 
than otherwise provided by the CRA if 
the agency makes a good cause finding 
that notice and comment rulemaking 
procedures are impracticable, 
unnecessary or contrary to the public 
interest (5 U.S.C. 808(2)). The EPA finds 
that the APA’s notice and comment 
rulemaking procedures are unnecessary 
because the 2015 Act directs Federal 
agencies to publish their annual penalty 
inflation adjustments ‘‘notwithstanding 
section 553 [of the APA].’’ 

List of Subjects in 40 CFR Part 19 

Environmental protection, 
Administrative practice and procedure, 
Penalties. 

Dated: December 19, 2019. 
Andrew R. Wheeler, 
Administrator. 

For the reasons set out in the 
preamble, the EPA amends title 40, 
chapter I, part 19 of the Code of Federal 
Regulations as follows: 

PART 19—ADJUSTMENT OF CIVIL 
MONETARY PENALTIES FOR 
INFLATION 

■ 1. The authority citation for part 19 
continues to read as follows:

Authority: Pub. L. 101–410, Oct. 5, 1990, 
104 Stat. 890, as amended by Pub. L. 104– 
134, title III, sec. 31001(s)(1), Apr. 26, 1996, 
110 Stat. 1321–373; Pub. L. 105–362, title 
XIII, sec. 1301(a), Nov. 10, 1998, 112 Stat. 
3293; Pub. L. 114–74, title VII, sec. 701(b), 
Nov. 2, 2015, 129 Stat. 599. 

■ 2. Revise § 19.2 to read as follows: 

§ 19.2 Effective date.
(a) The statutory civil penalty levels

set forth in the third column of Table 1 
of § 19.4 apply to all violations which 
occur or occurred after November 2, 
2015, where the penalties are assessed 
on or after January 13, 2020. The 
statutory civil penalty levels set forth in 
the fourth column of Table 1 of § 19.4 
apply to all violations which occurred 
after November 2, 2015, where the 
penalties were assessed on or after 
February 6, 2019 but before January 13, 
2020. 

(b) The statutory penalty levels in the
third column of Table 2 to § 19.4 apply 
to all violations which occurred after 
December 6, 2013 through November 2, 
2015, and to violations occurring after 
November 2, 2015, where penalties were 
assessed before August 1, 2016. The 
statutory civil penalty levels set forth in 
the fourth column of Table 2 of § 19.4 
apply to all violations which occurred 
after January 12, 2009 through 
December 6, 2013. The statutory civil 
penalty levels set forth in the fifth 
column of Table 2 of § 19.4 apply to all 
violations which occurred after March 
15, 2004 through January 12, 2009. The 
statutory civil penalty levels set forth in 
the sixth column of Table 2 of § 19.4 
apply to all violations which occurred 
after January 30, 1997 through March 
15, 2004. 
■ 3. Revise § 19.4 to read as follows: 

§ 19.4 Statutory civil penalties, as adjusted
for inflation, and tables.

Table 1 of this section sets out the 
statutory civil penalty provisions of 
statutes administered by the EPA, with 
the third column setting out the latest 
operative statutory civil penalty levels 
for violations that occur or occurred 
after November 2, 2015, where penalties 
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are assessed on or after January 13, 
2020. The fourth column displays the 
operative statutory civil penalty levels 
where penalties were assessed on or 
after February 6, 2019, but before 

January 13, 2020. Table 2 of this section 
sets out the statutory civil penalty 
provision of statutes administered by 
the EPA, with the operative statutory 
civil penalty levels, as adjusted for 

inflation, for violations that occurred on 
or before November 2, 2015, and for 
violations that occurred after November 
2, 2015, where penalties were assessed 
before August 1, 2016. 

TABLE 1 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS 

U.S. Code citation Environmental 
statute 

Statutory civil penalties 
for violations that 

occurred after November 
2, 2015, where penalties 
are assessed on or after 

January 13, 2020 

Statutory civil penalties 
for violations that 

occurred after November 
2, 2015, where penalties 

were assessed on or 
after 

February 6, 2019 but 
before 

January 13, 2020 

Statutory civil penalties, 
as enacted 

7 U.S.C. 136l(a)(1) ................. FEDERAL INSECTICIDE, 
FUNGICIDE, AND 
RODENTICIDE ACT 
(FIFRA).

$20,288 $19,936 $5,000

7 U.S.C. 136l(a)(2) 1 ............... FIFRA ..................................... 2,976/1,917/2,976 2,924/1,884/2,924 1,000/500/1,000
15 U.S.C. 2615(a)(1) .............. TOXIC SUBSTANCES CON-

TROL ACT (TSCA).
40,576 39,873 25,000

15 U.S.C. 2647(a) ................... TSCA ...................................... 11,665 11,463 5,000 
15 U.S.C. 2647(g) ................... TSCA ...................................... 9,639 9,472 5,000 
31 U.S.C. 3802(a)(1) .............. PROGRAM FRAUD CIVIL 

REMEDIES ACT (PFCRA).
11,665 11,463 5,000

31 U.S.C. 3802(a)(2) .............. PFCRA ................................... 11,665 11,463 5,000 
33 U.S.C. 1319(d) ................... CLEAN WATER ACT (CWA) 55,800 54,833 25,000 
33 U.S.C. 1319(g)(2)(A) ......... CWA ....................................... 22,320/55,800 21,933/54,833 10,000/25,000 
33 U.S.C. 1319(g)(2)(B) ......... CWA ....................................... 22,320/278,995 21,933/274,159 10,000/125,000 
33 U.S.C. 1321(b)(6)(B)(i) ...... CWA ....................................... 19,277/48,192 18,943/47,357 10,000/25,000 
33 U.S.C. 1321(b)(6)(B)(ii) ..... CWA ....................................... 19,277/240,960 18,943/236,783 10,000/125,000 
33 U.S.C. 1321(b)(7)(A) ......... CWA ....................................... 48,192/1,928 47,357/1,895 25,000/1,000 
33 U.S.C. 1321(b)(7)(B) ......... CWA ....................................... 48,192 47,357 25,000 
33 U.S.C. 1321(b)(7)(C) ......... CWA ....................................... 48,192 47,357 25,000 
33 U.S.C. 1321(b)(7)(D) ......... CWA ....................................... 192,768/5,783 189,427/5,683 100,000/3,000 
33 U.S.C. 1414b(d)(1) ............ MARINE PROTECTION, RE-

SEARCH, AND SANC-
TUARIES ACT (MPRSA).

1,284 1,262 600

33 U.S.C. 1415(a) ................... MPRSA ................................... 202,878/267,621 199,361/262,982 50,000/125,000 
33 U.S.C. 1901 note (see 

1409(a)(2)(A)).
CERTAIN ALASKAN CRUISE 

SHIP OPERATIONS 
(CACSO).

14,791/36,975 14,535/36,334 10,000/25,000

33 U.S.C. 1901 note (see 
1409(a)(2)(B)).

CACSO ................................... 14,791/184,874 14,535/181,669 10,000/125,000

33 U.S.C. 1901 note (see 
1409(b)(1)).

CACSO ................................... 36,975 36,334 25,000

33 U.S.C. 1908(b)(1) .............. ACT TO PREVENT POLLU-
TION FROM SHIPS (APPS).

75,867 74,552 25,000

33 U.S.C. 1908(b)(2) .............. APPS ...................................... 15,173 14,910 5,000 
42 U.S.C. 300g–3(b) ............... SAFE DRINKING WATER 

ACT (SDWA).
58,328 57,317 25,000

42 U.S.C. 300g–3(g)(3)(A) ..... SDWA ..................................... 58,328 57,317 25,000 
42 U.S.C. 300g–3(g)(3)(B) ..... SDWA ..................................... 11,665/40,640 11,463/39,936 5,000/25,000 
42 U.S.C. 300g–3(g)(3)(C) ..... SDWA ..................................... 40,640 39,936 25,000 
42 U.S.C. 300h–2(b)(1) .......... SDWA ..................................... 58,328 57,317 25,000 
42 U.S.C. 300h–2(c)(1) .......... SDWA ..................................... 23,331/291,641 22,927/286,586 10,000/125,000 
42 U.S.C. 300h–2(c)(2) .......... SDWA ..................................... 11,665/291,641 11,463/286,586 5,000/125,000 
42 U.S.C. 300h–3(c) ............... SDWA ..................................... 20,288/43,280 19,936/42,530 5,000/10,000 
42 U.S.C. 300i(b) .................... SDWA ..................................... 24,386 23,963 15,000 
42 U.S.C. 300i–1(c) ................ SDWA ..................................... 141,943/1,419,442 139,483/1,394,837 100,000/1,000,000 
42 U.S.C. 300j(e)(2) ............... SDWA ..................................... 10,143 9,967 2,500 
42 U.S.C. 300j–4(c) ................ SDWA ..................................... 58,328 57,317 25,000 
42 U.S.C. 300j–6(b)(2) ........... SDWA ..................................... 40,640 39,936 25,000 
42 U.S.C. 300j–23(d) .............. SDWA ..................................... 10,705/107,050 10,519/105,194 5,000/50,000 
42 U.S.C. 4852d(b)(5) ............ RESIDENTIAL LEAD-BASED 

PAINT HAZARD REDUC-
TION ACT OF 1992.

18,149 17,834 10,000

42 U.S.C. 4910(a)(2) .............. NOISE CONTROL ACT OF 
1972.

38,352 37,687 10,000

42 U.S.C. 6928(a)(3) .............. RESOURCE CONSERVA-
TION AND RECOVERY 
ACT (RCRA).

101,439 99,681 25,000
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TABLE 1 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued 

U.S. Code citation Environmental 
statute 

Statutory civil penalties 
for violations that 

occurred after November 
2, 2015, where penalties 
are assessed on or after 

January 13, 2020 

Statutory civil penalties 
for violations that 

occurred after November 
2, 2015, where penalties 

were assessed on or 
after 

February 6, 2019 but 
before 

January 13, 2020 

Statutory civil penalties, 
as enacted 

42 U.S.C. 6928(c) ................... RCRA ..................................... 61,098 60,039 25,000 
42 U.S.C. 6928(g) ................... RCRA ..................................... 75,867 74,552 25,000 
42 U.S.C. 6928(h)(2) .............. RCRA ..................................... 61,098 60,039 25,000 
42 U.S.C. 6934(e) ................... RCRA ..................................... 15,173 14,910 5,000 
42 U.S.C. 6973(b) ................... RCRA ..................................... 15,173 14,910 5,000 
42 U.S.C. 6991e(a)(3) ............ RCRA ..................................... 61,098 60,039 25,000 
42 U.S.C. 6991e(d)(1) ............ RCRA ..................................... 24,441 24,017 10,000 
42 U.S.C. 6991e(d)(2) ............ RCRA ..................................... 24,441 24,017 10,000 
42 U.S.C. 7413(b) ................... CLEAN AIR ACT (CAA) ......... 101,439 99,681 25,000 
42 U.S.C. 7413(d)(1) .............. CAA ........................................ 48,192/385,535 47,357/378,852 25,000/200,000 
42 U.S.C. 7413(d)(3) .............. CAA ........................................ 9,639 9,472 5,000 
42 U.S.C. 7524(a) ................... CAA ........................................ 48,192/4,819 47,357/4,735 25,000/2,500 
42 U.S.C. 7524(c)(1) .............. CAA ........................................ 385,535 378,852 200,000 
42 U.S.C. 7545(d)(1) .............. CAA ........................................ 48,192 47,357 25,000 
42 U.S.C. 9604(e)(5)(B) ......... COMPREHENSIVE ENVI-

RONMENTAL RESPONSE, 
COMPENSATION, AND LI-
ABILITY ACT (CERCLA).

58,328 57,317 25,000

42 U.S.C. 9606(b)(1) .............. CERCLA ................................. 58,328 57,317 25,000 
42 U.S.C. 9609(a)(1) .............. CERCLA ................................. 58,328 57,317 25,000 
42 U.S.C. 9609(b) ................... CERCLA ................................. 58,328/174,985 57,317/171,952 25,000/75,000 
42 U.S.C. 9609(c) ................... CERCLA ................................. 58,328/174,985 57,317/171,952 25,000/75,000 
42 U.S.C. 11045(a) ................. EMERGENCY PLANNING 

AND COMMUNITY RIGHT- 
TO-KNOW ACT (EPCRA).

58,328 57,317 25,000

42 U.S.C. 11045(b)(1)(A) ....... EPCRA ................................... 58,328 57,317 25,000 
42 U.S.C. 11045(b)(2) ............ EPCRA ................................... 58,328/174,985 57,317/171,952 25,000/75,000 
42 U.S.C. 11045(b)(3) ............ EPCRA ................................... 58,328/174,985 57,317/171,952 25,000/75,000 
42 U.S.C. 11045(c)(1) ............ EPCRA ................................... 58,328 57,317 25,000 
42 U.S.C. 11045(c)(2) ............ EPCRA ................................... 23,331 22,927 10,000 
42 U.S.C. 11045(d)(1) ............ EPCRA ................................... 58,328 57,317 25,000 
42 U.S.C. 14304(a)(1) ............ MERCURY-CONTAINING 

AND RECHARGEABLE 
BATTERY MANAGEMENT 
ACT (BATTERY ACT).

16,258 15,976 10,000

42 U.S.C. 14304(g) ................. BATTERY ACT ....................... 16,258 15,976 10,000 

1 Note that 7 U.S.C. 136l(a)(2) contains three separate statutory maximum civil penalty provisions. The first mention of $1,000 and the $500 
statutory maximum civil penalty amount were originally enacted in 1978 (Pub. L. 95–396), and the second mention of $1,000 was enacted in 
1972 (Pub. L. 92–516). 

TABLE 2 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS 

U.S. Code citation Environmental statute 

Statutory civil 
penalties for 

violations after 
December 6, 
2013 through 
November 2, 
2015, or as-

sessed before 
August 1, 

2016 

Statutory civil 
penalties for 

violations after 
January 12, 

2009 through 
December 6, 

2013 

Statutory civil 
penalties for 

violations after 
March 15, 

2004 through 
January 12, 

2009 

Statutory civil 
penalties for 

violations after 
January 30, 

1997 through 
March 15, 

2004 

Statutory civil 
penalties, as 

enacted 

7 U.S.C. 136l(a)(1) ............. FEDERAL INSECTICIDE, 
FUNGICIDE, AND 
RODENTICIDE ACT 
(FIFRA).

$7,500 $7,500 $6,500 $5,500 $5,000

7 U.S.C. 136l(a)(2) ............. FIFRA ................................. 750/1,100 750/1,100 650/1,100 550/1,000 500/1,000
15 U.S.C. 2615(a)(1) .......... TOXIC SUBSTANCES 

CONTROL ACT (TSCA).
37,500 37,500 32,500 27,500 25,000

15 U.S.C. 2647(a) ............... TSCA .................................. 7,500 7,500 6,500 5,500 5,000 
15 U.S.C. 2647(g) ............... TSCA .................................. 7,500 7,500 5,500 5,000 5,000 
31 U.S.C. 3802(a)(1) .......... PROGRAM FRAUD CIVIL 

REMEDIES ACT 
(PFCRA).

7,500 7,500 6,500 5,500 5,000
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TABLE 2 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued 

U.S. Code citation Environmental statute 

Statutory civil 
penalties for 

violations after 
December 6, 
2013 through 
November 2, 
2015, or as-

sessed before 
August 1, 

2016 

Statutory civil 
penalties for 

violations after 
January 12, 

2009 through 
December 6, 

2013 

Statutory civil 
penalties for 

violations after 
March 15, 

2004 through 
January 12, 

2009 

Statutory civil 
penalties for 

violations after 
January 30, 

1997 through 
March 15, 

2004 

Statutory civil 
penalties, as 

enacted 

31 U.S.C. 3802(a)(2) .......... PFCRA ................................ 7,500 7,500 6,500 5,500 5,000
33 U.S.C. 1319(d) ............... CLEAN WATER ACT 

(CWA).
37,500 37,500 32,500 27,500 25,000

33 U.S.C. 1319(g)(2)(A) ..... CWA ................................... 16,000/37,500 16,000/37,500 11,000/32,500 11,000/27,500 10,000/25,000 
33 U.S.C. 1319(g)(2)(B) ..... CWA ................................... 16,000/ 

187,500 
16,000/ 
177,500 

11,000/ 
157,500 

11,000/ 
137,500 

10,000/ 
125,000 

33 U.S.C. 1321(b)(6)(B)(i) .. CWA ................................... 16,000/37,500 16,000/37,500 11,000/32,500 11,000/27,500 10,000/25,000 
33 U.S.C. 1321(b)(6)(B)(ii) CWA ................................... 16,000/ 

187,500 
16,000/ 
177,500 

11,000/ 
157,500 

11,000/ 
137,500 

10,000/ 
125,000 

33 U.S.C. 1321(b)(7)(A) ..... CWA ................................... 37,500/2,100 37,500/1,100 32,500/1,100 27,500/1,100 25,000/1,000 
33 U.S.C. 1321(b)(7)(B) ..... CWA ................................... 37,500 37,500 32,500 27,500 25,000 
33 U.S.C. 1321(b)(7)(C) ..... CWA ................................... 37,500 37,500 32,500 27,500 25,000 
33 U.S.C. 1321(b)(7)(D) ..... CWA ................................... 150,000/5,300 140,000/4,300 130,000/4,300 110,000/3,300 100,000/3,000 
33 U.S.C. 1414b(d)(1) 1 ...... MARINE PROTECTION, 

RESEARCH, AND 
SANCTUARIES ACT 
(MPRSA).

860 860 760 660 600

33 U.S.C. 1415(a) ............... MPRSA ............................... 75,000/ 
187,500 

70,000/ 
177,500 

65,000/ 
157,500 

55,000/ 
137,500 

50,000/ 
125,000 

33 U.S.C. 1901 note (see 
1409(a)(2)(A)).

CERTAIN ALASKAN 
CRUISE SHIP OPER-
ATIONS (CACSO).

11,000/27,500 11,000/27,500 10,000/25,000 10,000/ 
2 25,000 

10,000/25,000 

33 U.S.C. 1901 note (see 
1409(a)(2)(B)).

CACSO ............................... 11,000/ 
147,500 

11,000/ 
137,500 

10,000/ 
125,000 

10,000/ 
125,000 

10,000/ 
125,000 

33 U.S.C. 1901 note (see 
1409(b)(1)).

CACSO ............................... 27,500 27,500 25,000 25,000 25,000

42 U.S.C. 300g–3(b) ........... SAFE DRINKING WATER 
ACT (SDWA).

37,500 37,500 32,500 27,500 25,000

42 U.S.C. 300g–3(g)(3)(A) SDWA ................................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 300g–3(g)(3)(B) SDWA ................................. 7,000/32,500 7,000/32,500 6,000/27,500 5,000/25,000 5,000/25,000 
42 U.S.C. 300g–3(g)(3)(C) SDWA ................................. 32,500 32,500 27,500 25,000 25,000 
42 U.S.C. 300h–2(b)(1) ...... SDWA ................................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 300h–2(c)(1) ...... SDWA ................................. 16,000/ 

187,500 
16,000/ 
177,500 

11,000/ 
157,500 

11,000/ 
137,500 

10,000/ 
125,000 

42 U.S.C. 300h–2(c)(2) ...... SDWA ................................. 7,500/187,500 7,500/177,500 6,500/157,500 5,500/137,500 5,000/125,000 
42 U.S.C. 300h–3(c) ........... SDWA ................................. 7,500/16,000 7,500/16,000 6,500/11,000 5,500/11,000 5,000/10,000 
42 U.S.C. 300i(b) ................ SDWA ................................. 21,500 16,500 16,500 15,000 15,000 
42 U.S.C. 300i–1(c) ............ SDWA ................................. 120,000/ 

1,150,000 
110,000/ 

1,100,000 
100,000/ 

1,000,000 
22,000/ 

3 55,000 
20,000/50,000 

42 U.S.C. 300j(e)(2) ........... SDWA ................................. 3,750 3,750 2,750 2,750 2,500
42 U.S.C. 300j–4(c) ............ SDWA ................................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 300j–6(b)(2) ....... SDWA ................................. 32,500 32,500 27,500 25,000 25,000 
42 U.S.C. 300j–23(d) .......... SDWA ................................. 7,500/75,000 7,500/70,000 6,500/65,000 5,500/55,000 5,000/50,000 
42 U.S.C. 4852d(b)(5) ........ RESIDENTIAL LEAD– 

BASED PAINT HAZARD 
REDUCTION ACT OF 
1992.

16,000 16,000 11,000 11,000 10,000

42 U.S.C. 4910(a)(2) .......... NOISE CONTROL ACT OF 
1972.

16,000 16,000 11,000 11,000 10,000

42 U.S.C. 6928(a)(3) .......... RESOURCE CONSERVA-
TION AND RECOVERY 
ACT (RCRA).

37,500 37,500 32,500 27,500 25,000

42 U.S.C. 6928(c) ............... RCRA .................................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 6928(g) ............... RCRA .................................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 6928(h)(2) .......... RCRA .................................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 6934(e) ............... RCRA .................................. 7,500 7,500 6,500 5,500 5,000
42 U.S.C. 6973(b) ............... RCRA .................................. 7,500 7,500 6,500 5,500 5,000
42 U.S.C. 6991e(a)(3) ........ RCRA .................................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 6991e(d)(1) ........ RCRA .................................. 16,000 16,000 11,000 11,000 10,000 
42 U.S.C. 6991e(d)(2) ........ RCRA .................................. 16,000 16,000 11,000 11,000 10,000 
42 U.S.C. 7413(b) ............... CLEAN AIR ACT (CAA) ..... 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 7413(d)(1) .......... CAA .................................... 37,500/ 

320,000 
37,500/ 
295,000 

32,500/ 
270,000 

27,500/ 
220,000 

25,000/ 
200,000 

42 U.S.C. 7413(d)(3) .......... CAA .................................... 7,500 7,500 6,500 5,500 5,000
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TABLE 2 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued 

U.S. Code citation Environmental statute 

Statutory civil 
penalties for 

violations after 
December 6, 
2013 through 
November 2, 
2015, or as-

sessed before 
August 1, 

2016 

Statutory civil 
penalties for 

violations after 
January 12, 

2009 through 
December 6, 

2013 

Statutory civil 
penalties for 

violations after 
March 15, 

2004 through 
January 12, 

2009 

Statutory civil 
penalties for 

violations after 
January 30, 

1997 through 
March 15, 

2004 

Statutory civil 
penalties, as 

enacted 

42 U.S.C. 7524(a) ............... CAA .................................... 3,750/37,500 3,750/37,500 2,750/32,500 2,750/27,500 2,500/25,000 
42 U.S.C. 7524(c)(1) .......... CAA .................................... 320,000 295,000 270,000 220,000 200,000 
42 U.S.C. 7545(d)(1) .......... CAA .................................... 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 9604(e)(5)(B) ..... COMPREHENSIVE ENVI-

RONMENTAL RE-
SPONSE, COMPENSA-
TION, AND LIABILITY 
ACT (CERCLA).

37,500 37,500 32,500 27,500 25,000

42 U.S.C. 9606(b)(1) .......... CERCLA ............................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 9609(a)(1) .......... CERCLA ............................. 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 9609(b) ............... CERCLA ............................. 37,500/ 

117,500 
37,500/ 

107,500 
32,500/97,500 27,500/82,500 25,000/75,000 

42 U.S.C. 9609(c) ............... CERCLA ............................. 37,500/ 
117,500 

37,500/ 
107,500 

32,500/97,500 27,500/82,500 25,000/75,000 

42 U.S.C. 11045(a) ............. EMERGENCY PLANNING 
AND COMMUNITY 
RIGHT–TO–KNOW ACT 
(EPCRA).

37,500 37,500 32,500 27,500 25,000

42 U.S.C. 11045(b)(1)(A) 4 EPCRA ............................... 37,500 37,500 32,500 27,500 25,000
42 U.S.C. 11045(b)(2) ........ EPCRA ............................... 37,500/ 

117,500 
37,500/ 
107,500 

32,500/97,500 27,500/82,500 25,000/75,000 

42 U.S.C. 11045(b)(3) ........ EPCRA ............................... 37,500/ 
117,500 

37,500/ 
107,500 

32,500/97,500 27,500/82,500 25,000/75,000 

42 U.S.C. 11045(c)(1) ........ EPCRA ............................... 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 11045(c)(2) ........ EPCRA ............................... 16,000 16,000 11,000 11,000 10,000 
42 U.S.C. 11045(d)(1) ........ EPCRA ............................... 37,500 37,500 32,500 27,500 25,000 
42 U.S.C. 14304(a)(1) ........ MERCURY–CONTAINING 

AND RECHARGEABLE 
BATTERY MANAGE-
MENT ACT (BATTERY 
ACT).

16,000 16,000 11,000 10,000 10,000

42 U.S.C. 14304(g) ............. BATTERY ACT ................... 16,000 16,000 11,000 10,000 10,000 

1 Note that 33 U.S.C. 1414b (d)(1)(B) contains additional penalty escalation provisions that must be applied to the penalty amounts set forth in 
this Table 2. The amounts set forth in this Table 2 reflect an inflation adjustment to the calendar year 1992 penalty amount expressed in section 
104B(d)(1)(A), which is used to calculate the applicable penalty amount under MPRSA section 104B(d)(1)(B) for violations that occur in any sub-
sequent calendar year. 

2 CACSO was passed on December 21, 2000 as part of Title XIV of the Consolidated Appropriations Act of 2001, Public Law 106–554, 33 
U.S.C. 1901 note. 

3 The original statutory penalty amounts of $20,000 and $50,000 under section 1432(c) of the SDWA, 42 U.S.C. 300i–1(c), were subsequently 
increased by Congress pursuant to section 403 of the Public Health Security and Bioterrorism Preparedness and Response Act of 2002, Public 
Law 107–188 (June 12, 2002), to $100,000 and $1,000,000, respectively. The EPA did not adjust these new penalty amounts in its 2004 Civil 
Monetary Penalty Inflation Adjustment Rule (‘‘2004 Rule’’), published on February 13, 2004, because they had gone into effect less than two 
years prior to the 2004 Rule. 

4 Consistent with how the EPA’s other penalty authorities are displayed under this section, this Table 2 now delineates, on a subpart-by-sub-
part basis, the penalty authorities enumerated under section 325(b) of EPCRA, 42 U.S.C. 11045(b) (i.e., 42 U.S.C. 11045(b)(1)(A), (b)(2), and 
(b)(3)). 

[FR Doc. 2019–28019 Filed 1–10–20; 8:45 am] 

BILLING CODE 6560–50–P 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

National Endowment for the Arts 

45 CFR Parts 1149 and 1158 

RIN 3135–AA33 

Civil Penalties Adjustment for 2020 

AGENCY: National Endowment for the 
Arts, National Foundation on the Arts 
and the Humanities. 
ACTION: Final rule. 

SUMMARY: The National Endowment for 
the Arts (NEA) is adjusting the 
maximum civil monetary penalties 
(CMPs) that may be imposed for 
violations of the Program Fraud Civil 
Remedies Act (PFCRA) and the NEA’s 
Restrictions on Lobbying to reflect the 
requirements of the Federal Civil 
Penalties Inflation Adjustment Act 
Improvements Act of 2015 (the 2015 
Act). The 2015 Act further amended the 
Federal Civil Penalties Inflation 
Adjustment Act of 1990 (the Inflation 
Adjustment Act) to improve the 
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Exhibit CX57 



January 12, 2022 

MEMORANDUM 

SUBJECT: Amendments to EPA’s Civil Penalty Policies to Account for Inflation (effective January 
15, 2022) and Transmittal of the 2022 Civil Monetary Penalty Inflation Adjustment Rule 

FROM: Lawrence E. Starfield 
Acting Assistant Administrator 

TO: Regional Enforcement and Compliance Assurance Division Directors and Deputies 
Regional Counsels and Deputies 
Director, Office of Civil Enforcement 

The purpose of this memorandum is twofold: (1) to amend all existing civil penalty policies to account 
for inflation; and (2) to transmit the recently promulgated 2022 Civil Monetary Penalty Adjustment Rule 
(2022 Rule).1 The 2022 Rule amends 40 C.F.R. § 19.4 to adjust the statutory maximum and minimum 
civil penalties under the various environmental laws implemented by EPA to account for inflation. The 
2022 Rule was published on January 12, 2022, is effective the same day, and is attached to this 
memorandum. The amendments to EPA’s penalty policies are effective on January 15, 2022. This 
memorandum also clarifies the differences between EPA’s statutory maximum and minimum civil 
penalties and EPA’s penalty policies. 

I. Background

The Federal Civil Penalties Inflation Adjustment Act Improvement Act (2015 Act)2 was signed into law 
on November 2, 2015, to improve the effectiveness of statutory maximum and minimum civil monetary 
penalties and to maintain their deterrent effect, thereby promoting compliance with the law. The 2015 
Act instructed EPA and other federal agencies to: (1) adjust the level of statutory maximum and 
minimum civil penalties with an initial “catch-up” rule, and (2) make subsequent annual adjustments for 
inflation beginning in January 2017. The 2015 Act also prescribed the formula that federal agencies 
must follow in making these adjustments. 

To fulfill the initial catch-up requirement, EPA published the 2016 Civil Monetary Penalty Inflation 
Adjustment Rule on July 1, 2016, and it became effective on August 1, 2016.3,4 To fulfill the second 

1 87 Fed. Reg. 1676 (Jan. 12, 2022). 
2 28 U.S.C. § 2461 note, Pub. L.114-74 (see https://www.congress.gov/114/plaws/publ74/PLAW-114publ74.pdf). 
3 The 2016 Rule was published on July 1, 2016, and became effective on August 1, 2016. 81 Fed. Reg. 43,091.  
4 Past inflation adjustment rules and past amendments to EPA’s penalty policies to account for inflation can be found here: 
https://www.epa.gov/enforcement/enforcement-policy-guidance-publications. 
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requirement of the 2015 Act requiring annual adjustments, EPA made its first annual adjustment in 
January 2017,5 its second annual adjustment in January 2018,6 its third annual adjustment in February 
2019,7 its fourth annual adjustment in January 2020,8 and its fifth annual adjustment in December 
2020.9 The 2022 Rule, effective January 12, 2022, and transmitted as an attachment to this 
memorandum, makes the sixth annual adjustment.  

Although not required by the 2015 Act, EPA decided to amend its penalty policies every two years and 
did so in 2016,10 2018,11 and 2020,12 to better account for inflation going forward. While consistent with 
the purposes of the 2015 Act, these penalty policy amendments and the methodology used in making 
these amendments are not governed by, and are distinct from, the 2015 Act and the 2022 Rule. 
Furthermore, the 2022 Rule does not necessarily revise the penalty amounts that EPA chooses to seek 
pursuant to its civil penalty policies in a particular case. EPA’s civil penalty policies, which guide 
enforcement personnel on how to exercise EPA’s statutory penalty authorities, take into account a 
number of fact-specific considerations, e.g., the seriousness of the violation, the violator’s good faith 
efforts to comply, any economic benefit gained by the violator as a result of its noncompliance, and a 
violator’s ability to pay. 

This memorandum amends EPA’s penalty policies to account for inflation to date. Looking ahead, EPA 
plans to amend its penalty policies to account for inflation again in January 2024, barring any significant 
changes in inflation. 

II. Applicability of this Memorandum

This memorandum supersedes the inflation-based amendments to EPA’s penalty policies made in the 
2020 memorandum, but it is not intended to change the methodology used in that memorandum. This 
memorandum partially supersedes EPA’s 2013 inflation amendments memorandum because the 
multipliers contained in the 2013 memorandum should still be used for violations that occurred on or 
before November 2, 2015. 

This memorandum does not modify EPA’s Expedited Settlement Agreement penalty policies, its policy 
or guidance on economic benefit of noncompliance, nor the non-penalty dollar amounts within such 
civil penalty policies (e.g., those amounts deemed “insignificant” or “de minimis” that apply when 
calculating economic benefit of noncompliance). 

5 The 2017 Rule was published on January 12, 2017, and became effective on January 15, 2017. 82 Fed. Reg. 3633. 
6 The 2018 Rule was published on January 10, 2018, and became effective on January 15, 2018. 83 Fed. Reg. 1190.  
7 EPA did not meet the January 15 deadline because the Office of Federal Register was unable to publish the rule due to the 
lapse in appropriations from December 22, 2018, to January 25, 2019. The 2019 Rule was published on February 6, 2019, 
and became effective the same day. 84 Fed. Reg. 2056. A technical correction was published on February 25, 2019. 84 Fed. 
Reg. 5955 (February 25, 2019).  
8 The 2020 Rule was published on January 13, 2020, and became effective the same day. 85 Fed. Reg. 1751. 
9 The 2021 Rule was actually published on December 23, 2020, and became effective the same day. 85 Fed. Reg. 83818. 
10 The July 27, 2016 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty 
Policies to Account for Inflation (Effective August 1, 2016). 
11 The January 11, 2018 memorandum is titled Amendments to the EPA’s Civil Penalty Policies to Account for Inflation 
(effective January 15, 2018) and Transmittal of the 2018 Civil Monetary Penalty Inflation Adjustment Rule.  
12 The January 15, 2020 memorandum is titled Amendments to the EPA’s Civil Penalty Policies to Account for Inflation 
(effective January 15, 2020) and Transmittal of the 2020 Civil Monetary Penalty Inflation Adjustment Rule.  
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The penalty policies listed in Table A are the most recent narrative versions of each policy. The 
“narrative version” is the applicable media-specific penalty policy that comprehensively explains how 
EPA enforcement practitioners should calculate penalties for purposes of administrative actions or 
settlements. This memorandum does not change or alter the narrative version of the media-specific 
penalty policies; this memorandum only alters the numerical gravity-based penalty amounts that are 
calculated under those policies to account for inflation. 

Media enforcement programs may modify their penalty policies individually, and any such 
modifications may supersede application of this memorandum for that program. Practitioners should 
rely on the multipliers in Table A until the applicable penalty policy is modified or civil penalty policy 
amounts are adjusted by subsequent program-specific memorandum in accordance with inflation. 

III. Amendments to EPA’s Civil Penalty Policies

Consistent with the methodology used in the January 15, 2020 penalty policy inflation amendments 
memorandum, EPA is amending its penalty policies through the use of multipliers listed in Table A of 
this memorandum. Please note that the multipliers listed in Table A should be used for violations 
occurring after November 2, 2015. For violations occurring on or before November 2, 2015, use the 
multipliers listed in the December 6, 2013 inflation adjustment memorandum titled Amendments 
to the U.S. Environmental Protection Agency’s Civil Penalty Policies to Account for Inflation 
(Effective December 6, 2013).13 

A. Application of Inflation Multiplier to Gravity-Based Portion of Penalty

For each violation occurring after November 2, 2015, find the applicable penalty policy in Table A and 
use the policy to determine the initial calculated gravity-based penalty for your case.14 This initial 
gravity-based penalty will not be adjusted for inflation to reflect present value of the dollar. To adjust 
the penalty figure into present value, multiply the initial calculated gravity-based portion of the penalty 
by the multiplier associated with the applicable penalty policy listed in Table A. Next, round the 
inflation-adjusted gravity-based portion of the penalty amount to the nearest dollar.15 Then, if 
applicable, calculate the gravity-based portion of the penalty for each violation occurring on or before 
November 2, 2015, using the applicable inflation multiplier from the guidance memorandum dated 
December 6, 2013. Add the gravity-based portion of the penalty for pre-November 3, 2015 violations to 
the gravity-based portion of the penalty for post-November 2, 2015 violations to calculate the total 
gravity-based penalty. Once the total gravity-based penalty has been calculated, incorporate economic 

13 The December 6, 2013 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty 
Policies to Account for Inflation (Effective December 6, 2013). 
14 Most media-specific penalty policies define “gravity” as the “seriousness of the violation.” Each media-specific penalty 
policy uses specific factors to calculate the gravity component. Many of these factors are taken from their respective statutes 
and some factors are unique to that specific penalty policy. Therefore, it is important for case teams to review each specific 
penalty policy to understand how the gravity component is defined and how it is calculated. The media-specific penalty 
policies are listed in Table A of this memorandum. 
15 We are instructing case teams to round to the nearest dollar because this was the approach taken in the 2015 Act, EPA’s 
penalty inflation memoranda from July 27, 2016, January 11, 2018, and January 15, 2020, and the Office of Management and 
Budget’s (OMB) February 24, 2016, December 15, 2017, December 14, 2018, December 16, 2019, and December 23, 2020 
memoranda that instructed federal agencies how to implement the 2016 through 2021 Rules, respectively. 
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benefit16 and any other factors (e.g., ability to pay, litigation considerations, etc.) that apply as instructed 
by the penalty policy to arrive at the total penalty.17 

Enforcement practitioners should apply the multipliers in Table A only to the penalty amounts adopted 
within the “narrative” penalty policies listed in Table A. The multipliers in Table A should not be 
applied to penalty policies issued after the date of this memorandum unless expressly stated in the 
subsequent narrative penalty policy. 

B. Derivation of the Inflation Multipliers

Because the purpose of amending EPA’s penalty policies is to account for inflation since the penalty 
policies were last amended for inflation in the January 15, 2020 memorandum, the majority of 
multipliers listed in Table A were calculated by multiplying the multipliers listed in the January 15, 
2020 memorandum by the inflation increase that has occurred since the January 15, 2020 
memorandum.18 

IV. 2022 Rule and the Newly Adjusted Statutory Maximum and Minimum Amounts

The 2022 Rule was promulgated to fulfill the annual statutory maximum and minimum inflation 
adjustment requirement in the 2015 Act. As instructed by the 2015 Act and as explained in the 2022 
Rule, EPA calculated the new penalty amounts by multiplying the cost-of-living multiplier19 by the 
previous statutory penalty amount as adjusted by the December 23, 2020 Rule. The result is the amount 
listed in the third column in Table 1 of 40 C.F.R. § 19.4 and the 2022 Rule. This amount applies to 
violations occurring after November 2, 2015, and assessed on or after January 12, 2022. 

A. Penalty Pleading in Administrative Litigation

16 We are not modifying the long-standing approach of calculating economic benefit separately from the gravity-based 
amount, because economic benefit calculations already take inflation into account. The inflation adjustments in this guidance 
only apply to the gravity-based portion of the penalty. 
17 If the total penalty amount calculated is greater than the statutory maximum amount, then the statutory maximum amount 
would apply. Similarly, the entire penalty sought (including economic benefit) in an administrative enforcement action 
cannot exceed any applicable administrative penalty caps. Note that penalty amounts greater than those calculated using the 
EPA penalty policies and this memorandum may be appropriate in limited circumstances. For example, in a formal 
administrative enforcement context, EPA may seek, and presiding officers or the Environmental Appeals Board may assess, 
higher penalties provided such amounts do not exceed the statutory maximum, are in accordance with statutory civil penalty 
factors, and consider applicable civil penalty guidelines, and provided that any deviations from applicable penalty policies are 
persuasively and convincingly explained. See, e.g., 40 C.F.R. § 22.27(b) and In Re Morton L. Friedman & Schmitt 
Construction Company, 11 E.A.D. 302 (EAB 2004). 
18 In the January 15, 2020 memorandum, most of the multipliers were calculated using the increase established by the 
Consumer Price Index for all Urban Consumers (CPI-U) from the date the penalty policy was issued through October 2019. 
Consistent with that methodology, the multipliers listed in Table A of this memorandum were calculated by multiplying the 
multipliers from the January 15, 2020 memorandum by the CPI-U increase from October 2019 to October 2021. We used the 
October 2021 CPI-U because this CPI-U was used to calculate the statutory increases in the 2022 Rule. The October 2021 
CPI-U was 276.589 and the October 2019 CPI-U was 257.346, yielding an increase of 1.07477. However, several multipliers 
in Table A do not follow this general calculation framework, such as CWA section 311 (see infra note 23), CAA Stationary 
Source Appendix IV (see infra note 25), CAA Title II (see infra note 26), RCRA section 7003(b) (see infra note 27), 
CERCLA section 106(b) (see infra note 29), and Lead-Based Paint Disclosure Rule (see infra note 36). 
19 The statutory cost-of-living adjustment multiplier is the percentage by which the Consumer Price Index for all Urban 
Consumers (CPI-U) for the month of October 2021 exceeds the CPI-U for the month of October 2020. The October 2021 
CPI-U was 276.589 and the October 2020 CPI-U was 260.388 yielding an increase of 1.06222.  
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Where EPA decides to cite the statutory maximum and/or minimum penalty amount in an administrative 
pleading (such as in an administrative complaint), the applicable statutory maximum and/or minimum 
penalty amount in effect for each violation should be used.20 EPA should cite the statutory maximum 
and minimum penalty provisions and 40 C.F.R. § 19.4 along with the applicable inflation-adjusted 
penalty maximum levels set forth in 40 C.F.R. § 19.4. Multiple penalty-adjustment cycles should only 
be used when violations occurred on or before November 2, 2015, and after November 2, 2015. If this 
arises, EPA should cite each applicable penalty-adjustment cycle and the corresponding penalty amount. 
Particularly where violations have occurred both after November 2, 2015, and before such date, case 
teams also may find it helpful to state that the statutory maximum and minimum civil penalty level has 
been adjusted over time as required by the Federal Civil Penalties Inflation Adjustment Act of 1990 (28 
U.S.C. § 2461 note; Pub. L. 101-410), as amended by the Debt Collection Improvement Act of 1996, 
and, most recently, by the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015 
(28 U.S.C. § 2461 note; Pub. L.114-74, Section 701). 

B. Statutory Administrative Penalty Caps

Note that, effective January 12, 2022, where EPA seeks administrative penalties in a complaint, 
amended complaint, or through a settlement under 40 C.F.R. § 22.18, the increased administrative 
penalty caps in Table 1 of § 19.4 in the attached 2022 Rule apply if some or all of the violations 
occurred after November 2, 2015. The lower administrative penalty caps in Table 2 of § 19.4 apply if all 
violations occurred on or before November 2, 2015. 

V. Multiple Penalty Cycles – Case Team Discretion

If the time period between seeking a penalty (through settlement or litigation) and the final penalty 
assessment21 covers more than one penalty-adjustment cycle (for example, where a complaint is filed on 
December 15, 2020, but the final penalty order is not filed with the Hearing Clerk until April 1, 2022), 
the case team would have discretion to modify the penalty amount sought (for example, to be consistent 
with the penalty amounts in the most recent annual inflation adjustment rule or guidance). But such 
modifications would not be expected where doing so would be: 

a. unnecessary to achieve sufficient deterrence; and
b. either inappropriately disruptive22 or contrary to principles of judicial economy (for example,

where the case has already gone to hearing based on previous penalty amounts).

20 If a respondent/defendant challenges the validity of any statutory maximum penalty amount, as adjusted in 40 C.F.R. Part 
19, please notify the Office of Civil Enforcement of the challenge so that OECA, the Region, and the U.S. Department of 
Justice, as appropriate, can coordinate our response before it is filed. 
21 Note that enforcement personnel can only seek penalties. Assessment of penalties is effective in a formal administrative 
action once a final penalty order is filed with the Hearing Clerk, 40 C.F.R. §§ 22.31 and 22.6, or in civil judicial cases once 
the court enters a consent decree or issues a judgment awarding penalties. 
22 Such disruptive impacts could be to settlement negotiations or to other case-related enforcement efforts such as by creating 
an additional burden on EPA’s resources. If EPA has not made a penalty demand or offer, a disruptive impact on negotiations 
is less likely where the penalty is recalculated to be consistent with the most recent inflation-adjustment amounts. It is 
possible, however, that a recalculation would be unduly burdensome and disruptive to the case team’s efforts where, for 
example, there are an extremely large number of violations, the penalty calculation is complex, and/or where contractor 
resources are needed to perform such a calculation. In such circumstances, the case team would have discretion to determine 
that recalculating the penalty is not warranted even though EPA has not yet made a penalty demand or offer. 
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In a settlement context, if defendants or respondents have signed a consent decree or consent agreement, 
EPA would not expect the case team to renegotiate the penalty amount due to subsequent inflation 
adjustments. Prior to any such formal written settlement commitment (for example, where the parties 
may have reached an agreement in principle), case teams have discretion to decide whether to modify 
their penalty demand due to subsequent inflation adjustments (for example, depending on how far along 
the negotiations have progressed, the likely impact of an increased penalty on negotiations, the case 
team’s evaluation of the likelihood that any informal agreements will not be consummated, and/or other 
factors). 

VI. Further Information

Our goal in issuing this guidance is to make these penalty policy modifications easy to implement, but if 
you have any questions concerning this memorandum, please contact David Smith-Watts of the Office 
of Civil Enforcement at (202) 564-4083 or by email at smith-watts.david@epa.gov.  

cc:   Regional Administrators 
Deputy Regional Administrators 
Enforcement Coordinators 
All OECA Employees 
Tom Mariani, Chief, DOJ-EES 
Deputy and Assistant Chiefs, DOJ-EES 
Environmental Appeals Board Judges 
Susan Biro, Chief Administrative Law Judge 
Regional Judicial Officers 

Attachments (2) 

1. Table A: Chart Reflecting Inflation Adjustment Multipliers
2. Rule promulgated in the Federal Register on January 12, 2022
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Table A: Chart Reflecting Penalty Policy Inflation Adjustment Multipliers 

Applicable Penalty Policy Year 
Issued 

Inflation Adjustment 
Multiplier as of January 

15, 2022 

CWA 

Interim Clean Water Act Settlement Penalty Policy 1995 1.79954 

Civil Penalty Policy for Section 311(b)(3) and Section 311(j) of 
the Clean Water Act 

1998 1.68652 23

CWA Section 404 Settlement Penalty Policy 2001 1.55649 

Supplemental Guidance to the Interim Clean Water Act 
Settlement Penalty Policy (March 1, 1995) for Violations of the 
Construction Stormwater Requirements 

2008 1.27712 

Supplemental Guidance to the 1995 Interim Clean Water Act 
Settlement Penalty Policy for Violations of the Industrial 
Stormwater Requirements 

2016 1.16293 24

SDWA 

UIC Program Judicial and Administrative Order Settlement 
Penalty Policy 

1993 1.89834 

23 Case teams should apply the 1990 CPI multiplier of 2.07183 to the per-barrel discharge penalty amounts in the last column 
of the penalty matrix on page 11. This is an appropriate multiplier because such civil penalties under CWA § 311(b)(7)(A) & 
(D) concern environmental exposure (i.e., the discharge of oil and hazardous substances), and because the per-barrel penalty
matrix column contained in the 1998 penalty policy reflects the statutory maximum penalty amounts in effect when this
penalty authority was enacted in 1990. It is important for the penalty matrix to retain a maximum per-barrel penalty policy
amount that equals the current statutory maximum and to increase the other penalty policy matrix cells proportionally by the
same inflation adjustment multiplier.
24 Case teams should apply this multiplier to this 2016 penalty policy and also to the 2018 Supplemental Amendment, which
applies to industrial stormwater cases. The narrative contained in the 2018 Supplemental Amendment continues to be
applicable, but the 1.02168 multiplier referenced throughout is no longer applicable because it has been superseded by the
1.16293 multiplier.

CX57  page 7 of 12

https://www.epa.gov/sites/production/files/documents/cwapol.pdf
https://www.epa.gov/sites/production/files/documents/311pen.pdf
https://www.epa.gov/sites/production/files/documents/311pen.pdf
https://www.epa.gov/sites/production/files/documents/404pen.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/industrialswpenaltyguidance.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/industrialswpenaltyguidance.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/industrialswpenaltyguidance.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/1993uicsettlementpenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/1993uicsettlementpenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2019-02/documents/supplementalamendmenttopreviousmemoindustrialstormwaterrequirements.pdf


8 

New Public Water System Supervision Program Settlement 
Penalty Policy 

1994 1.85009 

CAA – Accidental Release Prevention/Risk Management 
Program 

Final Combined Enforcement Policy for Clean Air Act Sections 
112(r)(1), 112(r)(7), and 40 C.F.R. Part 68 

2012 1.19571 

CAA – Stationary Source 

Clean Air Act Stationary Source Civil Penalty Policy 1991 2.01302 

Appendix I – Penalty Policy for Violation of Permit 
Requirements 

1987 2.39887 

Appendix II - Vinyl Chloride Civil Penalty Policy 1985 2.54451 

Appendix III - Asbestos Demolition and Renovation Civil Penalty 
Policy 

1992 1.95056 

Appendix IV - Clean Air Act Penalty Policy as Applied to 
Stationary Sources of Volatile Organic Compounds (VOC) 
Where Reformulation of Low Solvent Technology is the 
Applicable Method of Compliance 

1987 2.01302 25

Appendix VI - Leak Detection and Repair Penalty Policy 2012 1.19571 

Appendix VII – Penalty Policy for New Residential Wood 
Heaters 

1989 2.20214 

Appendix VIII - Clean Air Act Civil Penalty Policy Applicable to 
Persons Who Manufacture or Import Controlled Substances in 
Amounts Exceeding Allowances Properly Held Under 40 C.F.R. 
Part 82: Protection of Stratospheric Ozone 

1990 2.07183 

25 For violations governed by Appendix IV, EPA is using the same multiplier that applies to the 1991 “Clean Air Act 
Stationary Source Civil Penalty Policy” because the gravity-based component of such violations is calculated using the 1991 
policy. 
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Appendix IX - Clean Air Act Civil Penalty Policy Applicable to 
Persons Who Perform Service for Consideration on a Motor 
Vehicle Air Conditioner Involving the Refrigerant or Who Sell 
Small Containers of Refrigerant in Violation of 40 C.F.R. Part 82, 
Protection of the Stratospheric Ozone, Subpart B: Servicing of 
Motor Vehicle Air Conditioners 

1993 1.89834 

Appendix X - Clean Air Act Civil Penalty Policy for Violations 
of 40 C.F.R. Part 82, Subpart F: Maintenance, Service, Repair, 
and Disposal of Appliances Containing Refrigerant 

1994 1.85009 

Appendix XI - National Petroleum Refinery Initiative 
Implementation: Application of Clean Air Action Stationary 
Source Penalty Policy for Violations of Benzene Waste 
Operations NESHAP Requirements 

2007 1.32380 

EPA Region 10’s Civil Penalty Guidelines for the Federal 
Implementation Plans under the Clean Air Act for Indian 
Reservations in Idaho, Oregon, and Washington. 40 C.F.R. Part 
49 

2008 1.27712 

CAA – Mobile Source 

Clean Air Act Title II Vehicle & Engine Civil Penalty Policy 2021 1.05737 26

Clean Air Act Mobile Source Fuels Civil Penalty Policy Title II 
of the Clean Air Act --40 C.F.R. Part 80 Fuels Standards 
Requirements 

2016 1.16293 

North American and U.S. Caribbean Sea Emissions Control 
Areas Penalty Policy for Violations by Ships of the Sulfur in Fuel 
Standard and Related Provisions 

2015 1.16293 

Civil Penalty Policy for Administrative Hearings 1993 1.89834 

RCRA 

RCRA Civil Penalty Policy 2003 1.72447 

26 Because the Clean Air Act Title II Vehicle & Engine Civil Penalty Policy was issued in January 2021, EPA calculated this 
multiplier by using inflation adjustment from January 2021 to October 2021. The January 2021 CPI-U is 261.582 and the 
October 2021 CPI-U is 276.589. 276.589 divided by 261.582 equals 1.05737.  

CX57  page 9 of 12

https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/documents/penpol.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-07/documents/bwonfinalpenaltypolicymemo.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/tribalfarrpenaltyguidelines.pdf
https://www.epa.gov/sites/default/files/2021-01/documents/caatitleiivehicleenginepenaltypolicy011821.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/caamobilesourcefuelscivilpenaltypolicy80fuels.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/2015-03/documents/marinepenaltypolicy.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/adminpenpol_0.pdf
https://www.epa.gov/sites/production/files/documents/rcpp2003-fnl.pdf


10 

Guidance on the Use of Section 7003 of RCRA 1997 2.96491 27

Interim Consolidated Enforcement Penalty Policy for 
Underground Storage Tank (UST) Regulations and Revised Field 
Citation Program and ESA Pilot 

2018 1.09373 28

CERCLA 

Interim Policy on Settlement of CERCLA Section 106(b)(1) 
Penalty Claims and Section 107(c)(3) Punitive Damages Claims 
for Noncompliance with Administrative Orders 

1997 2.27960 29

CERCLA & EPCRA 

Enforcement Response Policy for Sections 304, 311 and 312 of 
the Emergency Planning and Community Right-to-Know Act and 
Section 103 of the Comprehensive Environmental Response, 
Compensation and Liability Act 

1999 1.64441 

EPCRA 

Enforcement Response Policy for Section 313 of the Emergency 
Planning and Community Right-to-Know Act (1986) and Section 
6607 of the Pollution Prevention Act (1990), February 24, 2017 
(Amended) 

2017 1.16293 30

FIFRA 

FIFRA Enforcement Response Policy (FIFRA ERP) 2009 1.27946 

Appendix E to FIFRA ERP - Enforcement Response Policy for 2010 

27 For RCRA section 7003(b) penalties, EPA calculated this multiplier by dividing the 2022 statutory maximum of $16,307 
by $5,500, which is the maximum amount set forth in the 1997 narrative policy’s matrix. This multiplier maintains the 
penalty policy’s deterrent effect for all violations, including the most serious violations. 
28 Case teams should calculate the gravity-based portion of the penalty using the penalty amounts in the 2018 Interim 
Consolidated Penalty Policy. For narrative instructions only, case teams should use the 1990 U.S. EPA Penalty Guidance for 
Violations for UST Regulations when calculating standard UST penalties and use the 1993 Guidance on Field Citations 
Enforcement narrative guidance on issuing field citations. Please note that the multiplier of 1.09373 applies to field citations. 
However, this multiplier should not be applied to the Expedited Settlement Agreement (ESA) penalty amounts in the 2018 
Policy. As stated in Section II of this memorandum, this memorandum does not modify ESA penalty policies. 
29 For CERCLA section 106(b)(1) penalties, EPA calculated this multiplier by dividing the 2022 statutory maximum of 
$62,689 by $27,500, which is the maximum amount set forth in the 1997 narrative policy’s matrix. This multiplier maintains 
the penalty policy’s deterrent effect for all violations, including the most serious violations. 
30 Case teams should apply the multiplier of 1.16293 to the second matrix on page 11 of the Policy. This multiplier should not 
be applied to the first matrix on page 11 of the Policy. 
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FIFRA Section 7(c): Establishment Reporting Requirements Use the 2009 FIFRA ERP 
and the 1.27946 multiplier 

Appendix F to FIFRA ERP - Interim Final Penalty Policy for the 
Worker Protection Standard (WPS) (edited May 2018) 

2018 Use the 2009 FIFRA ERP 
and the 1.27946 multiplier 

31

Appendix G to FIFRA ERP - Enforcement Response Policy for 
the Federal Insecticide, Fungicide and Rodenticide Act Good 
Laboratory Practice (GLP) Regulations 

1991 Use the 2009 FIFRA ERP 
and the 1.27946 multiplier 

Appendix H to the FIFRA ERP - Enforcement Response Policy 
for the FIFRA Pesticide Container/Containment Regulations 

2012 Use the 2009 FIFRA ERP 
and the 1.27946 multiplier 

TSCA 

Guidelines for Assessment of Civil Penalties Under Section 16 of 
the Toxic Substance Control Act 

1980 1.74440 

Enforcement Response Policy for Reporting and Recordkeeping 
Rules and Requirements for TSCA Sections 8, 12, and 13 

1999 1.74440 32

Amendment to the TSCA Section 5 Enforcement Response 
Policy – Penalty Limit for Untimely NOC Submissions 

1993 1.74440 33

Enforcement Response Policy for TSCA §4 Test Rules 1986 1.74440 

Final TSCA GLP Enforcement Response Policy 1985 1.74440 

TSCA – Asbestos 

Enforcement Response Policy for the Asbestos Model 
Accreditation Plan (MAP) – Addendum to the AHERA ERP 

1998 1.68652 

31 When EPA updated Appendix F to the FIFRA ERP in May 2018, EPA did not update or alter the penalty amounts from the 
1997 version. Therefore, EPA case teams should use the penalty amounts listed in the 2018 version and apply the 1.27946 
multiplier.  
32 The “Penalty Matrix for Violations Occurring after January 30, 1997” on page 8 of this policy should be ignored. For all 
violations governed by this policy, the multiplier should be applied to the penalty amounts in the “Penalty Matrix for 
Violations Occurring on or before January 30, 1997” found on the same page. 
33 Note that this Amendment from July 1, 1993, amends the June 8, 1989 policy titled “Amendment TSCA Section 5 
Enforcement Response Policy.” The multiplier of 1.74440 applies to both the 1993 amendment and 1989 policy.  
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Interim Final Enforcement Response Policy for the Asbestos 
Hazard Emergency Response Act 

1989 2.20214 

Enforcement Response Policy for Asbestos Abatement Projects: 
Worker Protection Rule 

1989 1.74440 

TSCA – Lead-Based Paint 

Consolidated Enforcement Response and Penalty Policy for the 
Pre-Renovation Education (PRE) Rule; Renovation, Repair and 
Painting (RRP) Rule; and Lead-Based Paint Activities (LBPA) 
Rule 

2013 
34

1.16293 35

TSCA – PCBs 

Polychlorinated Biphenyls (PCB) Penalty Policy 1990 1.74440 

Residential Lead-Based Paint Hazard Reduction Act of 1992 
Lead-Based Paint 

Section 1018 – Disclosure Rule Enforcement Response and 
Penalty Policy 

2007 1.77336 36

34 Appendix B-2 was updated in April 2013 within the April 2010 Policy. 
35 The 2010 “Consolidated Enforcement Response and Penalty Policy for the Pre-Renovation Education Rule; Renovation, 
Repair and Painting Rule; and Lead-Based Paint Activities Rule” and the 2007 “Section 1018 – Disclosure Rule 
Enforcement Response and Penalty Policy” both penalize violators who fail to provide and document receipt of certain 
information related to the presence or risk of lead-based paint. Instead of having differing penalty amounts for essentially the 
same type of deficiency, we have adopted the penalty matrix from the 2007 Section 1018 Disclosure Rule penalty policy in 
the Pre-Renovation Education Rule component of the 2010 Consolidated Lead-Based Paint penalty policy. Therefore, Level 
“a” penalties apply to violations of the Lead-Based Paint Renovation, Repair and Painting Rule and the Lead-Based Paint 
Activities (Abatement) Rule. Level “b” penalties are derived from the current Section 1018 Lead-Based Paint Disclosure 
Rule matrix because the major activities of the Disclosure Rule and Pre-renovation Education Rule are very 
similar.  Therefore, under this Policy, Level “b” penalties apply to violations of the Pre-Renovation Education Rule. 
36 For the Residential Lead-Based Paint Hazard Reduction Act section 1018 penalties, EPA calculated this multiplier by 
dividing the 2022 statutory maximum of $19,507 by $11,000, which is the maximum amount set forth in the 2007 narrative 
policy’s matrix. This multiplier maintains the penalty policy’s deterrent effect for all violations, including the most serious 
violations. 
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https://www.epa.gov/sites/production/files/documents/pcbpen.pdf
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January 10, 2024 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Amendments to the EPA’s Civil Penalty Policies to Account for Inflation (effective 
January 15, 2024) 

David M. Uhlmann
Original signed by David M. Uhlmann 

Regional Administrators 
Deputy Regional Administrators 
Director, Office of Civil Enforcement 

This memorandum amends the EPA’s existing civil penalty policies to account for inflation, consistent 
with the recently promulgated Civil Monetary Penalty Inflation Adjustment Rule (Penalty Inflation 
Rule).1 The Penalty Inflation Rule amended 40 C.F.R. § 19.4 to adjust the statutory maximum and 
minimum civil penalties under the various environmental laws implemented by the EPA to account for 
inflation. The Penalty Inflation Rule was published on December 27, 2023, became effective the same 
day, and is attached to this memorandum. The amendments to the EPA’s penalty policies are effective 
on January 15, 2024. This memorandum also clarifies the differences between the EPA’s statutory 
maximum and minimum civil penalties and the EPA’s penalty policies. 

I. Background

The Federal Civil Penalties Inflation Adjustment Act Improvement Act (2015 Act)2 was signed into law 
on November 2, 2015, to improve the effectiveness of statutory maximum and minimum civil 
monetary penalties and to maintain their deterrent effect, thereby promoting compliance with the 
law. The 2015 Act instructed the EPA and other federal agencies to annually adjust statutory maximum 
and minimum civil penalties for inflation beginning in January 2017. The 2015 Act prescribed a formula 

1 88 Fed. Reg. 89,309 (Dec. 27, 2023). 
2 28 U.S.C. § 2461 note, Pub. L.114-74 (see https://www.congress.gov/114/plaws/publ74/PLAW-114publ74.pdf). 
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that federal agencies must follow in making these adjustments. Since January 2017, the EPA has 
published eight annual adjustments, which includes the Penalty Inflation Rule.3 

Although not required by the 2015 Act, the EPA decided to amend its penalty policies every two years 
and did so in 2016,4 2018,5 2020,6 and 20227 to better account for inflation when calculating civil 
penalties. While consistent with the purposes of the 2015 Act, these penalty policy amendments and 
the methodology used in making these amendments are not governed by, and are distinct from, the 
2015 Act and the Penalty Inflation Rule. Furthermore, the Penalty Inflation Rule does not necessarily 
revise the penalty amounts that the EPA chooses to seek pursuant to its civil penalty policies in a 
particular case. The EPA’s civil penalty policies, which guide enforcement personnel on how to exercise 
the EPA’s statutory penalty authorities, take into account a number of fact-specific considerations, e.g., 
the seriousness of the violation, the violator’s good faith efforts to comply, any economic benefit 
gained by the violator as a result of its noncompliance, and a violator’s ability to pay. 

This memorandum amends the EPA’s penalty policies to account for inflation to date. Barring any 
significant changes to inflation in the next two years, the EPA plans to amend its penalty policies to 
account for inflation again in January 2026. 

II. Applicability of this Memorandum

This memorandum supersedes the inflation-based amendments to the EPA’s penalty policies made in 
the 2022 memorandum, but it is not intended to change the methodology used in that memorandum. 
This memorandum only partially supersedes the EPA’s 2013 inflation amendments memorandum 
because the multipliers contained in the 2013 memorandum should still be used for violations that 
occurred on or before November 2, 2015. 

This memorandum does not modify the EPA’s Expedited Settlement Agreement penalty policies, the 
policy or guidance on economic benefit of noncompliance, nor the non-penalty dollar amounts within 
such civil penalty policies (e.g., those amounts deemed “insignificant” or “de minimis” that apply when 
calculating economic benefit of noncompliance). 

3 Past inflation adjustment rules and past amendments to the EPA’s penalty policies to account for inflation can be found 
here: https://www.epa.gov/enforcement/enforcement-policy-guidance-publications. 
4 The July 27, 2016 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty Policies 
to Account for Inflation (Effective August 1, 2016). 
5 The January 11, 2018 memorandum is titled Amendments to the EPA’s Civil Penalty Policies to Account for Inflation 
(effective January 15, 2018) and Transmittal of the 2018 Civil Monetary Penalty Inflation Adjustment Rule. 
6 The January 15, 2020 memorandum is titled Amendments to the EPA’s Civil Penalty Policies to Account for Inflation 
(effective January 15, 2020) and Transmittal of the 2020 Civil Monetary Penalty Inflation Adjustment Rule. 
7 The January 12, 2022 memorandum is titled Amendments to EPA’s Civil Penalty Policies to Account for Inflation (effective 
January 15, 2022) and Transmittal of the 2022 Civil Monetary Penalty Inflation Adjustment Rule. 

2 
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https://www.epa.gov/enforcement/enforcement-policy-guidance-publications
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The penalty policies listed in Table A are the most recent narrative versions of each policy. The 
“narrative version” is the applicable media-specific penalty policy that comprehensively explains how 
the EPA enforcement practitioners should calculate penalties for purposes of administrative actions or 
settlements. This memorandum does not change or alter the narrative version of the media-specific 
penalty policies; this memorandum alters only the numerical gravity-based penalty amounts that are 
calculated under those policies to account for inflation. 

The EPA media enforcement programs may modify their penalty policies individually, and any such 
modifications may supersede application of this memorandum for that program. Practitioners should 
rely on the multipliers in Table A until the applicable penalty policy is modified or civil penalty policy 
amounts are adjusted by subsequent program-specific memorandum in accordance with inflation. 

III. Amendments to the EPA’s Civil Penalty Policies

Consistent with the methodology used in the January 12, 2022, penalty policy inflation amendments 
memorandum, the EPA is amending its penalty policies through the use of multipliers listed in Table A 
of this memorandum. Please note that the multipliers listed in Table A should be used for violations 
occurring after November 2, 2015. For violations occurring on or before November 2, 2015, use the 
multipliers listed in the December 6, 2013, inflation adjustment memorandum.8 

A. Application of Inflation Multiplier to Gravity-Based Portion of Penalty

For each violation occurring after November 2, 2015, find the applicable penalty policy in Table A and 
use the policy to determine the initial calculated gravity-based penalty for your case.9 This initial 
gravity-based penalty is not yet adjusted for inflation to reflect the present value of the dollar. To 
adjust the penalty figure to reflect present value, multiply the initial calculated gravity-based portion of 
the penalty by the multiplier associated with the applicable penalty policy listed in Table A. Next, round 
the inflation-adjusted gravity-based portion of the penalty amount to the nearest dollar.10 Then, if 
applicable, calculate the gravity-based portion of the penalty for each violation occurring on or before 
November 2, 2015, using the applicable inflation multiplier from the guidance memorandum dated 

8 The December 6, 2013 memorandum is titled Amendments to the U.S. Environmental Protection Agency’s Civil Penalty 
Policies to Account for Inflation (Effective December 6, 2013). 
9 Most media specific penalty policies define “gravity” as the “seriousness of the violation.” Each media-specific penalty 
policy uses specific factors to calculate the gravity component. Many of these factors are taken from their respective 
statutes and some factors are unique to that specific penalty policy. Therefore, it is important for case teams to review each 
specific penalty policy to understand how the gravity component is defined and how it is calculated. The media-specific 
penalty policies are listed in Table A of this memorandum. 
10 Case teams are instructed to round to the nearest dollar because this was the approach taken in the 2015 Act, the EPA’s 
penalty inflation memoranda from July 27, 2016, January 11, 2018, and January 15, 2020, and the Office of Management 
and Budget’s (OMB) February 24, 2016, December 15, 2017, December 14, 2018, December 16, 2019, December 23, 2020, 
December 15, 2021, and December 15, 2022 memoranda that instructed federal agencies how to implement the 2016 
through 2023 Rules, respectively. 
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December 6, 2013. Add the inflation-adjusted gravity-based portion of the penalty for pre-November 
3, 2015 violations to the inflation-adjusted gravity-based portion of the penalty for post-November 2, 
2015 violations to calculate the total inflation-adjusted gravity-based penalty. Once the total gravity-
based penalty has been calculated, incorporate economic benefit11 and any other factors (e.g., ability 
to pay, litigation considerations, etc.) that apply as instructed by the penalty policy to arrive at the total 
penalty.12 

Enforcement practitioners should apply the multipliers in Table A only to the penalty amounts adopted 
within the “narrative” penalty policies listed in Table A. The multipliers in Table A should not be applied 
to penalty policies issued after the date of this memorandum unless expressly stated in the subsequent 
narrative penalty policy. 

B. Derivation of the Inflation Multipliers

The purpose of amending the EPA’s penalty policies is to account for inflation since the penalty policies 
were last amended for inflation in the January 12, 2022, memorandum. Thus, the majority of 
multipliers listed in Table A were calculated by multiplying the multipliers listed in the January 12, 
2022, memorandum by the inflation increase that has occurred since then.13 

IV. Penalty Inflation Rule and the Newly Adjusted Statutory Maximum and Minimum Amounts

The EPA promulgated the Penalty Inflation Rule to fulfill the annual statutory maximum and minimum 
civil penalty inflation adjustment requirement in the 2015 Act. As instructed by the 2015 Act and as 

11 We are not modifying the long-standing approach of calculating economic benefit separately from the gravity-based 
amount, because economic benefit calculations, including calculations performed using the EPA’s BEN computer model, 
already take inflation into account. The inflation adjustments in this memorandum apply only to the gravity-based portion 
of the penalty. 
12 If the total penalty amount calculated is greater than the statutory maximum amount, then the penalty is capped at the 
statutory maximum amount. Similarly, the entire penalty sought (including economic benefit) in an administrative 
enforcement action cannot exceed any applicable administrative penalty caps. Note that penalty amounts greater than 
those calculated using the EPA penalty policies and this memorandum may be appropriate in limited circumstances. For 
example, in a formal administrative enforcement context, the EPA may seek, and presiding officers or the Environmental 
Appeals Board may assess, higher penalties provided such amounts do not exceed the statutory maximum, are in 
accordance with statutory civil penalty factors, and consider applicable civil penalty guidelines, and provided that any 
deviations from applicable penalty policies are persuasively and convincingly explained. See, e.g., 40 C.F.R. § 22.27(b) and In 
Re Morton L. Friedman & Schmitt Construction Company, 11 E.A.D. 302 (EAB 2004). 
13 In the January 12, 2022 memorandum, most of the multipliers were calculated using the increase established by the 
Consumer Price Index for all Urban Consumers (CPI-U) from the date the penalty policy was issued through October 2021. 
Consistent with that methodology, the multipliers listed in Table A of this memorandum were calculated by multiplying the 
multipliers from the January 12, 2022, memorandum by the CPI-U increase from October 2021 to October 2023. We used 
the October 2023 CPI-U because this CPI-U was used to calculate the statutory increases in the Penalty Inflation Rule. The 
October 2023 CPI-U was 307.671 and the October 2021 CPI-U was 276.589, yielding an increase of 1.11238. However, 
several multipliers in Table A do not follow this general calculation framework, such as CWA section 311 (see infra note 19), 
CAA Stationary Source Appendix IV (see infra note 21), RCRA section 7003(b) (see infra note 23), CERCLA section 106(b) (see 
infra note 25), and Lead-Based Paint Disclosure Rule (see infra note 31). 
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explained in the Penalty Inflation Rule, the EPA calculated the new penalty amounts by multiplying the 
cost-of-living multiplier14 by the previous statutory penalty amount as adjusted by the Penalty Inflation 
Rule. The result is the amount listed in the third column in Table 1 of 40 C.F.R. § 19.4 and the Penalty 
Inflation Rule. This amount applies to violations occurring after November 2, 2015, and assessed on or 
after December 27, 2023. 

A. Penalty Pleading in Administrative Litigation

Where the EPA decides to cite the statutory maximum and/or minimum penalty amount in an 
administrative pleading (such as in an administrative complaint), the applicable statutory maximum 
and/or minimum penalty amount in effect for each violation should be used.15 The EPA should cite the 
statutory maximum and minimum penalty provisions and 40 C.F.R. § 19.4, along with the applicable 
inflation-adjusted penalty maximum levels set forth in 40 C.F.R. § 19.4. Multiple penalty-adjustment 
cycles should be used only when violations occurred on or before November 2, 2015, and after 
November 2, 2015.16 If this arises, the EPA should cite each applicable penalty-adjustment cycle and 
the corresponding penalty amount. Particularly where violations have occurred both before and after 
November 2, 2015, case teams may also find it helpful to state that the statutory maximum and 
minimum civil penalty level has been adjusted over time as required by the Federal Civil Penalties 
Inflation Adjustment Act of 1990 (28 U.S.C. § 2461 note; Pub. L. 101-410), as amended by the Debt 
Collection Improvement Act of 1996, and most recently, by the 2015 Act. 

B. Statutory Administrative Penalty Caps

Note that, effective December 27, 2023, where the EPA seeks administrative penalties in a complaint, 
amended complaint, or through a settlement under 40 C.F.R. § 22.18, the increased administrative 
penalty caps in Table 1 of § 19.4 in the attached Penalty Inflation Rule apply if some or all of the 
violations occurred after November 2, 2015. The lower administrative penalty caps in Table 2 of § 19.4 
apply if all violations occurred on or before November 2, 2015. 

14 The statutory cost-of-living adjustment multiplier is the percentage by which the Consumer Price Index for all Urban 
Consumers (CPI-U) for the month of October 2023 exceeds the CPI-U for the month of October 2022. The October 2023 
CPI-U was 307.671 and the October 2022 CPI-U was 298.012 yielding an increase of 1.03241. 
15 If a respondent or defendant challenges the validity of any statutory maximum penalty amount, as adjusted in 40 C.F.R. 
Part 19, please notify the Office of Civil Enforcement of the challenge, so that OECA, the Region and the U.S. Department of 
Justice, as appropriate, can coordinate our response before it is filed. 
16 For cases where the five-year statute of limitations (28 U.S.C. § 2462) applies, there will not be many future cases that 
have violations on or before November 2, 2015. However, these violations may arise in particular circumstances, such as 
when the alleged violator and the EPA agreed to a tolling agreement or where the EPA filed a timely enforcement action 
before a court, but the court has not yet assessed a penalty. 
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V. Multiple Penalty Cycles – Case Team Discretion

If the time period between seeking a penalty (through settlement or litigation) and the final penalty 
assessment17 covers more than one penalty-adjustment cycle (for example, where a complaint is filed 
on December 15, 2022, but the final penalty order is not filed with the Hearing Clerk until April 1, 
2024), the case team would have discretion to modify the penalty amount sought (for example, to be 
consistent with the penalty amounts in the most recent annual inflation adjustment rule or guidance). 
But such modifications would not be expected where doing so would be: 

a. unnecessary to achieve sufficient deterrence; and

b. either inappropriately disruptive18 or contrary to principles of judicial economy (for
example, where the case has already gone to hearing based on previous penalty amounts).

In a settlement context, if defendants or respondents have signed a consent decree or consent 
agreement, the EPA would not expect the case team to renegotiate the penalty amount due to 
subsequent inflation adjustments. Prior to any such formal written settlement commitment (for 
example, where the parties may have reached an agreement in principle), case teams have discretion 
to decide whether to modify their penalty demand due to subsequent inflation adjustments (for 
example, depending on how far along the negotiations have progressed, the likely impact of an 
increased penalty on negotiations, the case team’s evaluation of the likelihood that any informal 
agreements will not be consummated, and/or other factors). 

VI. Further Information

Our goal in issuing this memorandum is to make these penalty policy modifications easy to implement, 
but if you have any questions concerning this memorandum, please contact David Smith-Watts of the 
Office of Civil Enforcement at (202) 564-4083 or by email at smith-watts.david@epa.gov. 

cc: Cecil Rodrigues, Acting Principal Deputy Assistant Administrator, OECA 
Regional Counsel and Deputies 
ECAD Directors and Deputies 

17 Note that enforcement personnel can only seek penalties. Assessment of penalties is effective in a formal administrative 
action once a final penalty order is filed with the Hearing Clerk, 40 C.F.R. §§ 22.31 and 22.6, or in civil judicial cases once the 
court enters a consent decree or issues a judgment awarding penalties. 
18 Such disruptive impacts could be to settlement negotiations, or to other case-related enforcement efforts such as by 
creating an additional burden on the EPA’s resources. If the EPA has not made a penalty demand or offer, a disruptive 
impact on negotiations is less likely where the penalty is recalculated to be consistent with the most recent inflation-
adjustment amounts. It is possible, however, that a recalculation would be unduly burdensome and disruptive to the case 
team’s efforts where, for example, there are an extremely large number of violations, the penalty calculation is complex, or 
where contractor resources are needed to perform such a calculation. In such circumstances, the case team would have 
discretion to determine that recalculating the penalty is not warranted even though the EPA has not yet made a penalty 
demand or offer. 
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All OECA Employees 
Tom Mariani, Chief, DOJ-EES 
Deputy and Assistant Chiefs, DOJ-EES 
Environmental Appeals Board Judges 
Susan Biro, Chief Administrative Law Judge 
Regional Judicial Officers 
Regional Hearing Clerks 

Attachments (2) 
1. Table A: Chart Reflecting Inflation Adjustment Multipliers
2. Rule promulgated in the Federal Register on December 27, 2023
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Table A: Chart Reflecting Penalty Policy Inflation Adjustment Multipliers 

Applicable Penalty Policy Year 
Issued 

Inflation Adjustment 
Multiplier as of 

January 15, 2024 

CWA 

Interim Clean Water Act Settlement Penalty Policy 1995 2.00177 

Civil Penalty Policy for Section 311(b)(3) and Section 311(j) of the 
Clean Water Act 

1998 1.87605 1 

CWA Section 404 Settlement Penalty Policy 2001 1.73141 

Supplemental Guidance to the Interim Clean Water Act 
Settlement Penalty Policy (March 1, 1995) for Violations of the 
Construction Stormwater Requirements 

2008 1.42064 

Supplemental Guidance to the 1995 Interim Clean Water Act 
Settlement Penalty Policy for Violations of the Industrial 
Stormwater Requirements 

2016 1.29362 2 

1 Case teams should apply the 1990 CPI multiplier of 2.30465 to the per-barrel/RQ discharge penalty amounts in the last 
column of the penalty matrix on page 11 (discharges over 125 barrels/RQ). This is an appropriate multiplier because such 
civil penalties under CWA § 311(b)(7)(A) & (D) concern environmental exposure (i.e., the discharge of oil and hazardous 
substances), and because the per-barrel/RQ penalty matrix column contained in the 1998 penalty policy reflects the 
statutory maximum penalty amounts in effect when this penalty authority was enacted in 1990. It is important for the 
penalty matrix to retain a maximum per-barrel/RQ penalty policy amount that equals the current statutory maximum and 
to increase the other penalty policy matrix cells proportionally by the same inflation adjustment multiplier. 
2 Case teams should apply this multiplier to this 2016 penalty policy and also to the 2018 Supplemental Amendment, which 
applies to industrial stormwater cases. The 2018 Supplemental Amendment narrative continues to be applicable, but the 
1.02168 multiplier referenced throughout is no longer applicable because it has been superseded by the 1.29362 multiplier. 

1 
CX58  page 8 of 20

https://www.epa.gov/sites/production/files/documents/cwapol.pdf
https://www.epa.gov/sites/production/files/documents/311pen.pdf
https://www.epa.gov/sites/production/files/documents/311pen.pdf
https://www.epa.gov/sites/production/files/documents/404pen.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/documents/constswpenpolguidance020508.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/industrialswpenaltyguidance.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/industrialswpenaltyguidance.pdf
https://www.epa.gov/sites/production/files/2016-09/documents/industrialswpenaltyguidance.pdf
https://www.epa.gov/sites/production/files/2019-02/documents/supplementalamendmenttopreviousmemoindustrialstormwaterrequirements.pdf


  
 

 
 

   
 

 
 

 

 
 

 
 

 

 
 

 
 

 
 

 
 

 

  
 

  

 
   

   
 

 
 

 
 

 

    
 

  
 

 
 

 
 

 
    

 

 
 

 
 

 
   

 

 
 

 
 

 

 
   

 
 

 
 

 
 

 

 
      

  
 

 
 

 
 

 
  

 
     

 
 

SDWA 

UIC Program Judicial and Administrative Order Settlement 
Penalty Policy 

1993 2.11168 

New Public Water System Supervision Program Settlement 
Penalty Policy 

1994 2.05801 

CAA – Accidental Release Prevention/Risk Management 
Program 

Final Combined Enforcement Policy for Clean Air Act Sections 
112(r)(1), 112(r)(7), and 40 C.F.R. Part 68 

2012 1.33009 

CAA – Stationary Source 

Clean Air Act Stationary Source Civil Penalty Policy 1991 2.23924 

Appendix I – Penalty Policy for Violation of Permit Requirements 1987 2.66845 

Appendix II - Vinyl Chloride Civil Penalty Policy 1985 2.83047 

Appendix III - Asbestos Demolition and Renovation Civil Penalty 
Policy 

1992 2.16976 

Appendix IV - Clean Air Act Penalty Policy as Applied to 
Stationary Sources of Volatile Organic Compounds (VOC) Where 
Reformulation of Low Solvent Technology is the Applicable 
Method of Compliance 

1987 2.23924 3 

3 For violations governed by Appendix IV, the EPA uses the same multiplier that applies to the 1991 “Clean Air Act 
Stationary Source Civil Penalty Policy” because the gravity-based component of such violations is calculated using the 1991 
policy. 
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Appendix VI - Leak Detection and Repair Penalty Policy 2012 1.33009 

Appendix VII – Penalty Policy for New Residential Wood Heaters 1989 2.44961 

Appendix VIII - Clean Air Act Civil Penalty Policy Applicable to 
Persons Who Manufacture or Import Controlled Substances in 
Amounts Exceeding Allowances Properly Held Under 40 C.F.R. 
Part 82: Protection of Stratospheric Ozone 

1990 2.30466 

Appendix IX - Clean Air Act Civil Penalty Policy Applicable to 
Persons Who Perform Service for Consideration on a Motor 
Vehicle Air Conditioner Involving the Refrigerant or Who Sell 
Small Containers of Refrigerant in Violation of 40 C.F.R. Part 82, 
Protection of the Stratospheric Ozone, Subpart B: Servicing of 
Motor Vehicle Air Conditioners 

1993 2.11168 

Appendix X - Clean Air Act Civil Penalty Policy for Violations of 40 
C.F.R. Part 82, Subpart F: Maintenance, Service, Repair, and
Disposal of Appliances Containing Refrigerant 

1994 2.05801 

Appendix XI - National Petroleum Refinery Initiative 
Implementation: Application of Clean Air Action Stationary 
Source Penalty Policy for Violations of Benzene Waste 
Operations NESHAP Requirements 

2007 1.47257 
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Appendix XII - Interim Penalty Policy Applicable To Certain Illegal 
Imports of Bulk Regulated Substances Under 40 C.F.R. Part 84: 
Phasedown of Hydrofluorocarbons, Appendix XII to the October 
25, 1991 Clean Air Act Stationary Source Penalty Policy 

2023 1.01933 4 

EPA Region 10’s Civil Penalty Guidelines for the Federal 
Implementation Plans under the Clean Air Act for Indian 
Reservations in Idaho, Oregon, and Washington. 40 C.F.R. Part 
49 

2008 1.42064 

CAA – Mobile Source 

Clean Air Act Title II Vehicle & Engine Civil Penalty Policy 2021 1.17620 

Clean Air Act Mobile Source Fuels Civil Penalty Policy Title II of 
the Clean Air Act --40 C.F.R. Part 80 Fuels Standards 
Requirements 

2016 1.29362 

North American and U.S. Caribbean Sea Emissions Control Areas 
Penalty Policy for Violations by Ships of the Sulfur in Fuel 
Standard and Related Provisions 

2015 1.29362 

Civil Penalty Policy for Administrative Hearings 1993 2.11168 

RCRA 

RCRA Civil Penalty Policy 2003 1.91827 

4 Because the EPA issued this penalty policy in March 2023, the EPA calculated this multiplier by using inflation accrued 
from March 2023 to October 2023. The March 2023 CPI-U is 301.836 and the October 2023 CPI-U is 307.671. 307.671 
divided by 301.836 equals 1.01933. 
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Guidance on the Use of Section 7003 of RCRA 1997 3.29800 5 

Revised Consolidated Enforcement Penalty Policy for 
Underground Storage Tank (UST) Regulations and Revised Field 
Citation Program and ESA 

2023 1.21664 6 

CERCLA 

Interim Policy on Settlement of CERCLA Section 106(b)(1) Penalty 
Claims and Section 107(c)(3) Punitive Damages Claims for 
Noncompliance with Administrative Orders 

1997 2.53575 7 

CERCLA & EPCRA 

Enforcement Response Policy for Sections 304, 311 and 312 of 
the Emergency Planning and Community Right-to-Know Act and 
Section 103 of the Comprehensive Environmental Response, 
Compensation and Liability Act 

1999 1.82921 

EPCRA 

Enforcement Response Policy for Section 313 of the Emergency 
Planning and Community Right-to-Know Act (1986) and Section 
6607 of the Pollution Prevention Act (1990), February 24, 2017 
(Amended) 

2017 1.29362 8 

5 For RCRA section 7003(b) penalties, the EPA calculated this multiplier by dividing the new statutory maximum of $18,139 
by $5,500, which is the maximum amount set forth in the 1997 narrative policy’s matrix. This multiplier maintains the 
penalty policy’s deterrent effect for all violations, including the most serious violations. 
6 Case teams should calculate the gravity-based portion of the penalty using the penalty amounts in the 2023 Revised 
Consolidated Penalty Policy for UST Regulations and Revised Field Citation Program and ESA. For narrative instructions only, 
case teams should use the 1990 U.S. EPA Penalty Guidance for Violations of UST Regulations when calculating standard UST 
penalties and use the 1993 Guidance on Field Citation Enforcement narrative guidance on issuing field citations. Please note 
that the multiplier of 1.21664 applies to field citations. As stated in Section II. of this memorandum, this memorandum does 
not modify Expedited Settlement Agreement (ESA) penalty policies and this multiplier should not be applied for ESAs. 
7 For CERCLA section 106(b)(1) penalties, the EPA calculated this multiplier by dividing the new statutory maximum of 
$69,733 by $27,500, which is the maximum amount set forth in the 1997 narrative policy’s matrix. This multiplier maintains 
the penalty policy’s deterrent effect for all violations, including the most serious violations. 
8 Case teams should apply the multiplier of 1.29362 to the second matrix on page 11 of the Policy. This multiplier should not 
be applied to the first matrix on page 11 of the Policy. 

5 
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https://www.epa.gov/sites/production/files/2013-10/documents/use-sec7003-mem.pdf
https://www.epa.gov/system/files/documents/2023-10/final-ustpenaltypolicy_oct-2023.pdf
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https://www.epa.gov/sites/production/files/documents/epcra304.pdf
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https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.12.pdf
https://www.epa.gov/sites/production/files/2014-02/documents/d9610.16.pdf


  
 

 
 

   
 

  
 

 
 

 
 

 
   

 
  

 
 

 
 

  
 

 
     

   

 
 

 
 

  
  

 
 

    

 
  

 
 

 
 

  
 

 
     

 
  

 
 

 
 

  
 

   
 

   
  

 

 
 

 
 

 
 

    
 

 
 

 
 

 
   

  
  

    
 

 

FIFRA 

FIFRA Enforcement Response Policy (FIFRA ERP) 2009 1.42324 

Appendix E to FIFRA ERP - Enforcement Response Policy for 
FIFRA Section 7(c): Establishment Reporting Requirements 

2010 Use the 2009 FIFRA ERP 
and the 1.42324 multiplier 

Appendix F to FIFRA ERP - Interim Final Penalty Policy for the 
Worker Protection Standard (WPS) (edited May 2018) 

2018 Use the 2009 FIFRA ERP 
and the 1.42324 

multiplier 9 

Appendix G to FIFRA ERP - Enforcement Response Policy for the 
Federal Insecticide, Fungicide and Rodenticide Act Good 
Laboratory Practice (GLP) Regulations 

1991 Use the 2009 FIFRA ERP 
and the 1.42324 multiplier 

Appendix H to the FIFRA ERP - Enforcement Response Policy for 
the FIFRA Pesticide Container/Containment Regulations 

2012 Use the 2009 FIFRA ERP 
and the 1.42324 multiplier 

TSCA 

Guidelines for Assessment of Civil Penalties Under Section 16 of 
the Toxic Substance Control Act 

1980 1.94043 

Enforcement Response Policy for Reporting and Recordkeeping 
Rules and Requirements for TSCA Sections 8, 12, and 13 

1999 1.94043 10 

9 When the EPA updated Appendix F to the FIFRA ERP in May 2018, the EPA did not update or alter the penalty amounts 
from the 1997 version. Therefore, the EPA case teams should use the penalty amounts listed in the 2018 version and apply 
the 1.42324 multiplier. 
10 The “Penalty Matrix For Violations Occurring After January 30, 1997” on page 8 of this policy should be ignored. For all 
violations governed by this policy, the multiplier should be applied to the penalty amounts in the “Penalty Matrix For 
Violations Occurring On or Before January 30, 1997” found on the same page. 
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https://www.epa.gov/sites/production/files/documents/fifra-erp1209.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp1209.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp-section7-051910.pdf
https://www.epa.gov/sites/production/files/documents/fifra-erp-section7-051910.pdf
https://www.epa.gov/sites/default/files/2018-07/documents/fifraworkerprotectionstandard0518.pdf
https://www.epa.gov/sites/default/files/2018-07/documents/fifraworkerprotectionstandard0518.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifraglperp-093091.pdf
https://www.epa.gov/sites/production/files/documents/fifra-revisederp0312.pdf
https://www.epa.gov/sites/production/files/documents/fifra-revisederp0312.pdf
https://www.epa.gov/sites/production/files/documents/tscapen.pdf
https://www.epa.gov/sites/production/files/documents/tscapen.pdf
https://www.epa.gov/sites/production/files/documents/erp8_12r.pdf
https://www.epa.gov/sites/production/files/documents/erp8_12r.pdf


  
 

 
 

 
  

    
 

 
 

 

 
  

 
 

 

 
 

 
 

 
 

  

 
 

 
 

     
 

  
      

 

 
 

 
 

 

 
 

  
 

 
 

 

 
 

 

 
 

 
 

 
 

 

 
 

     
 

  
  

  
 

 
 

 

 
  

 
    

   
  
  

  
 

  
    

   

 
    

  

Amendment to the TSCA Section 5 Enforcement Response Policy 
– Penalty Limit for Untimely NOC Submissions

1993 1.94043 11 

Enforcement Response Policy for TSCA §4 Test Rules 1986 1.94043 

Final TSCA GLP Enforcement Response Policy 1985 1.94043 

TSCA – Asbestos 

Enforcement Response Policy for the Asbestos Model 
Accreditation Plan (MAP) – Addendum to the AHERA ERP 

1998 1.87605 

Interim Final Enforcement Response Policy for the Asbestos 
Hazard Emergency Response Act 

1989 2.44961 

Enforcement Response Policy for Asbestos Abatement Projects: 
Worker Protection Rule 

1989 1.94043 

TSCA – Lead-Based Paint 

Consolidated Enforcement Response and Penalty Policy for the 
Pre-Renovation Education (PRE) Rule; Renovation, Repair and 
Painting (RRP) Rule; and Lead-Based Paint Activities (LBPA) Rule 

2013 
12 

1.29362 13 

11 Note that this Amendment from July 1, 1993, amends the June 8, 1989, policy titled “Amendment TSCA Section 5 
Enforcement Response Policy.” The multiplier of 1.94043 applies to both the 1993 amendment and 1989 policy. 
12 Appendix B-2 was updated in April 2013 within the April 2010 Policy. 
13 The 2010 “Consolidated Enforcement Response and Penalty Policy for the Pre-Renovation Education Rule; Renovation, 
Repair and Painting Rule; and Lead-Based Paint Activities Rule” and the 2007 “Section 1018 – Disclosure Rule Enforcement 
Response and Penalty Policy” both penalize violators who fail to provide and document receipt of certain information 
related to the presence or risk of lead-based paint. Instead of having differing penalty amounts for essentially the same 
type of deficiency, the penalty matrix in the Pre-Renovation Education Rule component of the 2010 Consolidated Lead-
Based Paint penalty policy was adopted from the 2007 Section 1018 Disclosure Rule penalty policy. Therefore, Level “a” 
penalties apply to violations of the Lead-Based Paint Renovation, Repair and Painting Rule and the Lead-Based Paint 
Activities (Abatement) Rule. Level “b” penalties are derived from the current Section 1018 Lead-Based Paint Disclosure Rule 
matrix because the major activities of the Disclosure Rule and Pre-renovation Education Rule are very similar. Therefore, 
under this Policy, Level “b” penalties apply to violations of the Pre-Renovation Education Rule. 

7 
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https://www.epa.gov/sites/production/files/2016-06/documents/amendedtscasection5-erp.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/amendedtscasection5-erp.pdf
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https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
https://www.epa.gov/sites/production/files/2014-01/documents/revisedconsolidated-erppenaltypolicy4513.pdf
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TSCA – PCBs 

Polychlorinated Biphenyls (PCB) Penalty Policy 1990 1.94043 

Residential Lead-Based Paint Hazard Reduction Act of 1992 
Lead-Based Paint 

Section 1018 – Disclosure Rule Enforcement Response and 
Penalty Policy 

2007 1.97264 14 

14 For the Residential Lead-Based Paint Hazard Reduction Act Section 1018 penalties, the EPA calculated this multiplier by 
dividing the new statutory maximum of $21,699 by $11,000, which is the maximum amount set forth in the 2007 narrative 
policy’s matrix. This multiplier maintains the penalty policy’s deterrent effect for all violations, including the most serious 
violations. 

8 
CX58  page 15 of 20

https://www.epa.gov/sites/production/files/documents/pcbpen.pdf
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benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, and other advantages; 
distributive impacts; and equity). E.O. 
13563 (Improving Regulation and 
Regulatory Review) emphasizes the 
importance of quantifying both costs 
and benefits, reducing costs, 
harmonizing rules, and promoting 
flexibility. E.O. 14094 (Executive Order 
on Modernizing Regulatory Review) 
supplements and reaffirms the 
principles, structures, and definitions 
governing contemporary regulatory 
review established in E.O. 12866 of 
September 30, 1993 (Regulatory 
Planning and Review), and E.O. 13563 
of January 18, 2011 (Improving 
Regulation and Regulatory Review). The 
Office of Information and Regulatory 
Affairs has determined that this 
rulemaking is not a significant 
regulatory action under E.O. 12866, as 
amended by E.O. 14094. The Regulatory 
Impact Analysis associated with this 
rulemaking can be found as a 
supporting document at 
www.regulations.gov. 

Regulatory Flexibility Act (RFA) 
The Regulatory Flexibility Act, 5 

U.S.C. 601–612, is not applicable to this 
rulemaking because notice of proposed 
rulemaking is not required. 5 U.S.C. 
601(2), 603(a), 604(a). 

Unfunded Mandates 
The Unfunded Mandates Reform Act 

of 1995 requires, at 2 U.S.C. 1532, that 
agencies prepare an assessment of 
anticipated costs and benefits before 
issuing any rule that may result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
(adjusted annually for inflation) in any 
one year. This final rule will have no 
such effect on State, local, and tribal 
governments, or on the private sector. 

Paperwork Reduction Act (PRA) 
This final rule contains no provisions 

constituting a collection of information 
under the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501–3521). 

Assistance Listing 
The Assistance Listing numbers and 

titles for the programs affected by this 
document are 64.104, Pension for Non-
Service-Connected Disability for 
Veterans; 64.109, Veterans 
Compensation for Service-Connected 
Disability; and 64.110, Veterans 
Dependency and Indemnity 

Compensation for Service-Connected 
Death. 

Congressional Review Act 

Pursuant to the Congressional Review 
Act (5 U.S.C. 801 et seq.), the Office of 
Information and Regulatory Affairs 
designated this rule as not a major rule, 
as defined by 5 U.S.C. 804(2). 

List of Subjects in 38 CFR Part 4 

Disability benefits. 

Signing Authority 

Denis McDonough, Secretary of 
Veterans Affairs, signed and approved 
this document on December 18, 2023, 
and authorized the undersigned to sign 
and submit the document to the Office 
of the Federal Register for publication 
electronically as an official document of 
the Department of Veterans Affairs. 

Luvenia Potts, 
Regulation Development Coordinator, Office 
of Regulation Policy & Management, Office 
of General Counsel, Department of Veterans 
Affairs. 

■ For the reasons stated in the preamble, 
VA adopts as final the interim final rule
published on April 14, 2023, at 88 FR
22914.
[FR Doc. 2023–28241 Filed 12–26–23; 8:45 am] 

BILLING CODE 8320–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 19 

[FRL–5906.8–01–OECA] 

Civil Monetary Penalty Inflation 
Adjustment 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is promulgating this final 
rule to adjust the level of the maximum 
(and minimum) statutory civil monetary 
penalty amounts under the statutes the 
EPA administers. This action is 
mandated by the Federal Civil Penalties 
Inflation Adjustment Act of 1990, as 
amended through the Federal Civil 
Penalties Inflation Adjustment Act 
Improvements Act of 2015 (‘‘the 2015 
Act’’). The 2015 Act prescribes a 
formula for annually adjusting the 
statutory maximum (and minimum) 
amount of civil monetary penalties to 
reflect inflation, maintain the deterrent 
effect of statutory civil monetary 
penalties, and promote compliance with 
the law. The rule does not establish 
specific civil monetary penalty amounts 

the EPA may seek in particular cases. 
The EPA calculates those amounts, as 
appropriate, based on the facts of 
particular cases and applicable agency 
penalty policies. The EPA’s civil 
penalty policies, which guide 
enforcement personnel on how to 
exercise the EPA’s discretion within 
statutory penalty authorities, take into 
account a number of fact-specific 
considerations, e.g., the seriousness of 
the violation, the violator’s good faith 
efforts to comply, any economic benefit 
gained by the violator as a result of its 
noncompliance, and the violator’s 
ability to pay. 
DATES: This final rule is effective 
December 27, 2023. 
FOR FURTHER INFORMATION CONTACT: 
David Smith-Watts, Office of Civil 
Enforcement, Office of Enforcement and 
Compliance Assurance, Mail Code 
2241A, Environmental Protection 
Agency, 1200 Pennsylvania Avenue 
NW, Washington, DC 20460, telephone 
number: (202) 564–4083; smith-
watts.david@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background

The 2015 Act 1 requires each Federal
agency to adjust the statutory civil 
monetary penalties under the laws 
implemented by that agency annually, 
to account for inflation. Section 4 of the 
2015 Act requires each Federal agency 
to publish these adjustments by January 
15 of each year. The purpose of the 2015 
Act is to maintain the deterrent effect of 
civil monetary penalties by translating 
originally enacted statutory civil penalty 
amounts to today’s dollars and rounding 
statutory civil penalties to the nearest 
dollar. 

Since January 15, 2017, the EPA has 
made seven annual adjustments: (1) on 
January 12, 2017, effective on January 
15, 2017 (82 FR 3633); (2) on January 10, 
2018, effective on January 15, 2018 (83 
FR 1190); (3) on February 6, 2019, 
effective the same day (84 FR 2056), 
with a subsequent correction on 
February 25, 2019 (84 FR 5955); (4) on 
January 13, 2020, effective the same day 
(85 FR 1751); (5) on December 23, 2020, 
effective the same day (85 FR 83818); (6) 
on January 12, 2022, effective the same 
day (87 FR 1676); and (7) on January 6, 
2023, effective the same day (88 FR 
986). This rule implements the eighth 
annual adjustment mandated by the 
2015 Act. 

1 The Federal Civil Penalties Inflation Adjustment 
Act Improvements Act of 2015 (Section 701 of Pub. 
L.114–74) was signed into law on November 2, 
2015, and amended the Federal Civil Penalties 
Inflation Adjustment Act of 1990. 
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The 2015 Act provides a formula for 
calculating the adjustments. Each 
statutory maximum and minimum 2 

civil monetary penalty, as currently 
adjusted, is multiplied by the cost-of-
living adjustment multiplier, which is 
the percentage by which the Consumer 
Price Index for all Urban Consumers 
(CPI–U) for the month of October 2023 
exceeds the CPI–U for the month of 
October 2022.3 

With this rule, the new statutory 
maximum and minimum penalty levels 
listed in the third column of Table 1 of 
40 CFR 19.4 will apply to all civil 
monetary penalties assessed on or after 
December 27, 2023, for violations that 
occurred after November 2, 2015, the 
date the 2015 Act was enacted. The 
former maximum and minimum 
statutory civil monetary penalty levels, 
which are in the fourth column of Table 
1 to 40 CFR 19.4, will now apply only 
to violations that occurred after 
November 2, 2015, where the penalties 
were assessed on or after January 6, 
2023, but before December 27, 2023. 
The statutory civil monetary penalty 
levels that apply to violations that 
occurred on or before November 2, 
2015, are codified at Table 2 to 40 CFR 
19.4. The fifth column of Table 1 and 
the seventh column of Table 2 display 
the statutory civil monetary penalty 
levels as originally enacted. 

The formula for determining the cost-
of-living or inflation adjustment to 
statutory civil monetary penalties 
consists of the following steps: 

Step 1: The cost-of-living adjustment 
multiplier for 2024 is the percentage by 
which the CPI–U of October 2023 
(307.671) exceeds the CPI–U for the 
month of October 2022 (298.012), which 
is 1.03241.4 Multiply 1.03241 by the 

2 Under Section 3(2)(A) of the 2015 Act, a ‘‘‘civil 
monetary penalty’ [is] any penalty, fine or other 
sanction that is for a specific monetary amount as 
provided by Federal law; or has a maximum 
amount provided for by Federal law.’’ EPA-
administered statutes generally refer to statutory 
maximum penalties, with the following exceptions: 
Section 311(b)(7)(D) of the Clean Water Act, 33 
U.S.C. 1321(b)(7)(D), refers to a minimum penalty 
of ‘‘not less than $100,000. . .’’; Section 
104b(d)(1)(A) of the Marine Protection, Research, 
and Sanctuaries Act, 33 U.S.C. 1414b(d)(1)(A), 
refers to an exact penalty of $600 ‘‘[f]or each dry 
ton (or equivalent) of sewage sludge or industrial 
waste dumped or transported by the person in 
violation of this subsection in calendar year 
1992. . .’’; and Section 325(d)(1) of the Emergency 
Planning and Community Right-to-Know Act, 42 
U.S.C. 11045(d)(1), refers to an exact civil penalty 
of $25,000 for each frivolous trade secret claim. 

3 Current and historical CPI–U’s can be found on 
the Bureau of Labor Statistics’ websites here: 
https://www.bls.gov/cpi/tables/supplemental-files/ 
historical-cpi-u-202309.pdf and https:// 
www.bls.gov/news.release/pdf/cpi.pdf. 

4 Section 5(b) of the 2015 Act provides that the 
term ‘‘cost-of-living adjustment’’ means the 

current penalty amount. This is the raw 
adjusted penalty value. 

Step 2: Round the raw adjusted 
penalty value. Section 5 of the 2015 Act 
states that any adjustment shall be 
rounded to the nearest multiple of $1. 
The result is the final penalty value for 
the year. 

II. The 2015 Act Requires Federal
Agencies To Publish Annual Penalty
Inflation Adjustments Notwithstanding
Section 553 of the Administrative
Procedure Act

Pursuant to section 4 of the 2015 Act, 
each Federal agency is required to 
publish adjustments no later than 
January 15 each year. In accordance 
with section 553 of the Administrative 
Procedure Act (APA), 5 U.S.C. 553, most 
rules are subject to notice and comment 
and are effective no earlier than 30 days 
after publication in the Federal 
Register. However, section 4(b)(2) of the 
2015 Act provides that each agency 
shall make the annual inflation 
adjustments ‘‘notwithstanding section 
553’’ of the APA. Consistent with the 
language of the 2015 Act, this rule is not 
subject to notice and an opportunity for 
public comment and will be effective on 
December 27, 2023. 

III. Statutory and Executive Order
Reviews

Additional information about these 
statutes and Executive orders can be 
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders. 

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 14094: Modernizing Regulatory
Review

This action is not a significant 
regulatory action as defined in 
Executive Order 12866, as amended by 
Executive Order 14094, and was 
therefore not subject to a requirement 
for Executive Order 12866 review. 

B. Paperwork Reduction Act (PRA)
This action does not impose an

information collection burden under the 
PRA. This rule merely increases the 
level of statutory civil monetary 
penalties that can be imposed in the 
context of a Federal civil administrative 

percentage (if any) for each civil monetary penalty 
by which— 

(A) the Consumer Price Index for the month of 
October preceding the date of the adjustment, 
exceeds 

(B) the Consumer Price Index for the month of 
October 1 year before the month of October referred 
to in subparagraph (A). 

Because the CPI–U for October 2023 is 307.671 
and the CPI–U for October 2022 is 298.012, the cost-
of-living multiplier is 1.03241 (307.671 divided by 
298.012). 

enforcement action or civil judicial case 
for violations of EPA-administered 
statutes and their implementing 
regulations. 

C. Regulatory Flexibility Act (RFA)
This action is not subject to the RFA.

The RFA applies only to rules subject to 
notice and comment rulemaking 
requirements under the Administrative 
Procedure Act (APA), 5 U.S.C. 553, or 
any other statute. Because the 2015 Act 
directs Federal agencies to publish this 
rule notwithstanding section 553 of the 
APA, this rule is not subject to notice 
and comment requirements or the RFA. 

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any 
unfunded mandate as described in 
UMRA, 2 U.S.C. 1531–1538, and does 
not significantly or uniquely affect small 
governments. This action is required by 
the 2015 Act, without the exercise of 
any policy discretion by the EPA. This 
action also imposes no enforceable duty 
on any state, local or tribal governments 
or the private sector. Because the 
calculation of any increase is formula-
driven pursuant to the 2015 Act, the 
EPA has no policy discretion to vary the 
amount of the adjustment. 

E. Executive Order 13132: Federalism
This action does not have federalism

implications. It will not have a 
substantial direct effect on the States, on 
the relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have Tribal 
implications as specified in Executive 
Order 13175. This rule merely 
reconciles the real value of current 
statutory civil monetary penalty levels 
to reflect and keep pace with the levels 
originally set by Congress when the 
statutes were enacted or amended. The 
calculation of the increases is formula-
driven and prescribed by statute, and 
the EPA has no discretion to vary the 
amount of the adjustment to reflect any 
views or suggestions provided by 
commenters. Accordingly, this rule will 
not have a substantial direct effect on 
tribal governments, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
Thus, Executive Order 13175 does not 
apply to this action. 
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G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order 
13045 as applying only to those 
regulatory actions that concern 
environmental health or safety risks that 
the EPA has reason to believe may 
disproportionately affect children, per 
the definition of ‘‘covered regulatory 
action’’ in section 2-202 of the Executive 
order. This action is not subject to 
Executive Order 13045 because it does 
not concern an environmental health 
risk or safety risk. Since this action does 
not concern human health, EPA’s Policy 
on Children’s Health also does not 
apply. 

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive 
Order 13211, because it is not a 
significant regulatory action under 
Executive Order 12866. 

I. National Technology Transfer and
Advancement Act (NTTAA)

The rulemaking does not involve 
technical standards. 

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations and Executive
Order 14096: Revitalizing Our Nation’s
Commitment to Environmental Justice
for All

The EPA believes that this type of 
action does not concern human health 
or environmental conditions and 
therefore cannot be evaluated with 
respect to potentially disproportionate 
and adverse effects on communities 
with environmental justice concerns. As 
mandated by the 2015 Act, this rule 
adjusts for inflation the statutory civil 
monetary penalty amounts of the 
statutes administered by the EPA. 

EPA acknowledges that the annual 
mandatory increase in civil penalty 
amounts to account for inflation may 
result in further deterrents of 
environmental violations that may 
trigger civil penalties. Deterring 
violations has the benefit of promoting 
the overarching purpose of 

environmental enforcement and may 
have a positive impact on the human 
health or environment of all populations 
including communities with 
environmental justice concerns. 

K. Congressional Review Act (CRA)
This action is subject to the CRA, and

the EPA will submit a rule report to 
each House of the Congress and to the 
Comptroller General of the United 
States. The CRA allows the issuing 
agency to make a rule effective sooner 
than otherwise provided by the CRA if 
the agency makes a good cause finding 
that notice and comment rulemaking 
procedures are impracticable, 
unnecessary or contrary to the public 
interest (5 U.S.C. 808(2)). The EPA finds 
that the APA’s notice and comment 
rulemaking procedures are unnecessary 
because the 2015 Act directs Federal 
agencies to publish their annual penalty 
inflation adjustments ‘‘notwithstanding 
section 553 [of the APA].’’ 

List of Subjects in 40 CFR Part 19 
Environmental protection, 

Administrative practice and procedure, 
Penalties. 

Michael S. Regan, 
Administrator. 

For the reasons set out in the 
preamble, the EPA amends title 40, 
chapter I, part 19 of the Code of Federal 
Regulations as follows: 

PART 19—ADJUSTMENT OF CIVIL 
MONETARY PENALTIES FOR 
INFLATION 

■ 1. The authority citation for part 19 
continues to read as follows:

Authority: Pub. L. 101–410, Oct. 5, 1990, 
104 Stat. 890, as amended by Pub. L. 104– 
134, title III, sec. 31001(s)(1), Apr. 26, 1996, 
110 Stat. 1321–373; Pub. L. 105–362, title 
XIII, sec. 1301(a), Nov. 10, 1998, 112 Stat. 
3293; Pub. L. 114–74, title VII, sec. 701(b), 
Nov. 2, 2015, 129 Stat. 599. 

■ 2. Revise § 19.2 to read as follows: 

§ 19.2 Effective date.
(a) The statutory civil monetary

penalty levels set forth in the third 
column of Table 1 of § 19.4 apply to all 
violations which occur or occurred after 
November 2, 2015, where the penalties 
are assessed on or after December 27, 

2023. The statutory civil monetary 
penalty levels set forth in the fourth 
column of Table 1 of § 19.4 apply to all 
violations which occurred after 
November 2, 2015, where the penalties 
were assessed on or after January 6, 
2023, but before December 27, 2023. 

(b) The statutory monetary penalty
levels in the third column of Table 2 to 
§ 19.4 apply to all violations which
occurred after December 6, 2013,
through November 2, 2015, and to
violations occurring after November 2,
2015, where penalties were assessed
before August 1, 2016. The statutory
civil monetary penalty levels set forth in
the fourth column of Table 2 of § 19.4
apply to all violations which occurred
after January 12, 2009, through
December 6, 2013. The statutory civil
monetary penalty levels set forth in the
fifth column of Table 2 of § 19.4 apply
to all violations which occurred after
March 15, 2004, through January 12,
2009. The statutory civil monetary
penalty levels set forth in the sixth
column of Table 2 of § 19.4 apply to all
violations which occurred after January
30, 1997, through March 15, 2004.

■ 3. Revise the section heading, 
introductory text, and Table 1 of § 19.4
to read as follows:

§ 19.4 Statutory civil monetary penalties,
as adjusted for inflation, and tables.

Table 1 of this section sets out the 
statutory civil monetary penalty 
provisions of statutes administered by 
the EPA, with the third column setting 
out the latest operative statutory civil 
monetary penalty levels for violations 
that occur or occurred after November 2, 
2015, where penalties are assessed on or 
after December 27, 2023. The fourth 
column displays the operative statutory 
civil monetary penalty levels where 
penalties were assessed on or after 
January 6, 2023, but before December 
27, 2023. Table 2 of this section sets out 
the statutory civil monetary penalty 
provision of statutes administered by 
the EPA, with the operative statutory 
civil monetary penalty levels, as 
adjusted for inflation, for violations that 
occurred on or before November 2, 
2015, and for violations that occurred 
after November 2, 2015, where penalties 
were assessed before August 1, 2016. 
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TABLE 1 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS 

U.S. Code citation Environmental statute 

Statutory civil monetary 
penalties for violations 
that occur or occurred 

after November 2, 2015, 
where penalties are 
assessed on or after 
December 27, 2023 

Statutory civil monetary 
penalties for violations 

that occurred after 
November 2, 2015, 

where penalties were 
assessed on or after 
January 6, 2023, but 
before December 27, 

2023 

Statutory civil monetary 
penalties, as enacted 

7 U.S.C. 136l(a)(1) ........................... FEDERAL INSECTICIDE, FUNGICIDE, AND 
RODENTICIDE ACT (FIFRA). 

$24,255 $23,494 $5,000

7 U.S.C. 136l(a)(2) 1 ......................... FIFRA ............................................................. 3,558/2,293/3,558 3,446/2,221/3,446 1,000/500/1,000 
15 U.S.C. 2615(a)(1) ........................ TOXIC SUBSTANCES CONTROL ACT 

(TSCA). 
48,512 46,989 25,000

15 U.S.C. 2647(a) ............................ TSCA .............................................................. 13,946 13,508 5,000 
15 U.S.C. 2647(g) ............................ TSCA .............................................................. 11,524 11,162 5,000 
31 U.S.C. 3802(a)(1) ........................ PROGRAM FRAUD CIVIL REMEDIES ACT 

(PFCRA). 
13,946 13,508 5,000

31 U.S.C. 3802(a)(2) ........................ PFCRA ........................................................... 13,946 13,508 5,000 
33 U.S.C. 1319(d) ............................ CLEAN WATER ACT (CWA) ......................... 66,712 64,618 25,000 
33 U.S.C. 1319(g)(2)(A) ................... CWA ............................................................... 26,685/66,712 25,847/64,618 10,000/25,000
33 U.S.C. 1319(g)(2)(B) ................... CWA ............................................................... 26,685/333,552 25,847/323,081 10,000/125,000
33 U.S.C. 1321(b)(6)(B)(i) ................ CWA ............................................................... 23,048/57,617 22,324/55,808 10,000/25,000
33 U.S.C. 1321(b)(6)(B)(ii) ............... CWA ............................................................... 23,048/288,080 22,324/279,036 10,000/125,000
33 U.S.C. 1321(b)(7)(A) ................... CWA ............................................................... 57,617/2,304 55,808/2,232 25,000/1,000
33 U.S.C. 1321(b)(7)(B) ................... CWA ............................................................... 57,617 55,808 25,000 
33 U.S.C. 1321(b)(7)(C) ................... CWA ............................................................... 57,617 55,808 25,000 
33 U.S.C. 1321(b)(7)(D) ................... CWA ............................................................... 230,464/6,913 223,229/6,696 100,000/3,000
33 U.S.C. 1414b(d)(1)(A) ................. MARINE PROTECTION, RESEARCH, AND 

SANCTUARIES ACT (MPRSA). 
1,535 1,487 600

33 U.S.C. 1415(a) ............................ MPRSA ........................................................... 242,550/319,953 234,936/309,909 50,000/125,000
33 U.S.C. 1901 note (see 

1409(a)(2)(A)). 
CERTAIN ALASKAN CRUISE SHIP OPER-

ATIONS (CACSO). 
17,683/44,206 17,128/42,818 10,000/25,000

33 U.S.C. 1901 note (see 
1409(a)(2)(B)). 

CACSO ........................................................... 17,683/221,026 17,128/214,087 10,000/125,000

33 U.S.C. 1901 note (see 
1409(b)(1)). 

CACSO ........................................................... 44,206 42,818 25,000

33 U.S.C. 1908(b)(1) ........................ ACT TO PREVENT POLLUTION FROM 
SHIPS (APPS). 

90,702 87,855 25,000

33 U.S.C. 1908(b)(2) ........................ APPS .............................................................. 18,139 17,570 5,000 
42 U.S.C. 300g–3(b) ........................ SAFE DRINKING WATER ACT (SDWA) ...... 69,733 67,544 25,000 
42 U.S.C. 300g–3(g)(3)(A) ............... SDWA ............................................................. 69,733 67,544 25,000 
42 U.S.C. 300g–3(g)(3)(B) ............... SDWA ............................................................. 13,946/48,586 13,508/47,061 5,000/25,000
42 U.S.C. 300g–3(g)(3)(C) ............... SDWA ............................................................. 48,586 47,061 25,000 
42 U.S.C. 300h–2(b)(1) .................... SDWA ............................................................. 69,733 67,544 25,000 
42 U.S.C. 300h–2(c)(1) .................... SDWA ............................................................. 27,894/348,671 27,018/337,725 10,000/125,000
42 U.S.C. 300h–2(c)(2) .................... SDWA ............................................................. 13,946/348,671 13,508/337,725 5,000/125,000
42 U.S.C. 300h–3(c) ........................ SDWA ............................................................. 24,255/51,744 23,494/50,120 5,000/10,000
42 U.S.C. 300i(b) ............................. SDWA ............................................................. 29,154 28,239 15,000 
42 U.S.C. 300i–1(c) ......................... SDWA ............................................................. 169,700/1,697,012 164,373/1,643,738 100,000/1,000,000
42 U.S.C. 300j(e)(2) ......................... SDWA ............................................................. 12,127 11,746 2,500 
42 U.S.C. 300j–4(c) ......................... SDWA ............................................................. 69,733 67,544 25,000 
42 U.S.C. 300j–6(b)(2) ..................... SDWA ............................................................. 48,586 47,061 25,000 
42 U.S.C. 300j–23(d) ....................... SDWA ............................................................. 12,799/127,983 12,397/123,965 5,000/50,000
42 U.S.C. 4852d(b)(5) ...................... RESIDENTIAL LEAD–BASED PAINT HAZ-

ARD REDUCTION ACT OF 1992. 
21,699 21,018 10,000

42 U.S.C. 4910(a)(2) ........................ NOISE CONTROL ACT OF 1972 .................. 45,850 44,411 10,000 
42 U.S.C. 6928(a)(3) ........................ RESOURCE CONSERVATION AND RE-

COVERY ACT (RCRA). 
121,275 117,468 25,000

42 U.S.C. 6928(c) ............................ RCRA ............................................................. 73,045 70,752 25,000 
42 U.S.C. 6928(g) ............................ RCRA ............................................................. 90,702 87,855 25,000 
42 U.S.C. 6928(h)(2) ........................ RCRA ............................................................. 73,045 70,752 25,000 
42 U.S.C. 6934(e) ............................ RCRA ............................................................. 18,139 17,570 5,000 
42 U.S.C. 6973(b) ............................ RCRA ............................................................. 18,139 17,570 5,000 
42 U.S.C. 6991e(a)(3) ...................... RCRA ............................................................. 73,045 70,752 25,000 
42 U.S.C. 6991e(d)(1) ...................... RCRA ............................................................. 29,221 28,304 10,000 
42 U.S.C. 6991e(d)(2) ...................... RCRA ............................................................. 29,221 28,304 10,000 
42 U.S.C. 7413(b) ............................ CLEAN AIR ACT (CAA) ................................. 121,275 117,468 25,000 
42 U.S.C. 7413(d)(1) ........................ CAA ................................................................ 57,617/460,926 55,808/446,456 25,000/200,000
42 U.S.C. 7413(d)(3) ........................ CAA ................................................................ 11,524 11,162 5,000 
42 U.S.C. 7524(a) ............................ CAA ................................................................ 57,617/5,761 55,808/5,580 25,000/2,500
42 U.S.C. 7524(c)(1) ........................ CAA ................................................................ 460,926 446,456 200,000 
42 U.S.C. 7545(d)(1) ........................ CAA ................................................................ 57,617 55,808 25,000 
42 U.S.C. 9604(e)(5)(B) ................... COMPREHENSIVE ENVIRONMENTAL RE-

SPONSE, COMPENSATION, AND LIABIL-
ITY ACT (CERCLA). 

69,733 67,544 25,000

42 U.S.C. 9606(b)(1) ........................ CERCLA ......................................................... 69,733 67,544 25,000 
42 U.S.C. 9609(a)(1) ........................ CERCLA ......................................................... 69,733 67,544 25,000 
42 U.S.C. 9609(b) ............................ CERCLA ......................................................... 69,733/209,202 67,544/202,635 25,000/75,000
42 U.S.C. 9609(c) ............................ CERCLA ......................................................... 69,733/209,202 67,544/202,635 25,000/75,000
42 U.S.C. 11045(a) .......................... EMERGENCY PLANNING AND COMMU-

NITY RIGHT–TO–KNOW ACT (EPCRA). 
69,733 67,544 25,000

42 U.S.C. 11045(b)(1)(A) ................. EPCRA ........................................................... 69,733 67,544 25,000 
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TABLE 1 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued 

U.S. Code citation Environmental statute 

Statutory civil monetary 
penalties for violations 
that occur or occurred 

after November 2, 2015, 
where penalties are 
assessed on or after 
December 27, 2023 

Statutory civil monetary 
penalties for violations 

that occurred after 
November 2, 2015, 

where penalties were 
assessed on or after 
January 6, 2023, but 
before December 27, 

2023 

Statutory civil monetary 
penalties, as enacted 

42 U.S.C. 11045(b)(2) ...................... EPCRA ........................................................... 69,733/209,202 67,544/202,635 25,000/75,000 
42 U.S.C. 11045(b)(3) ...................... EPCRA ........................................................... 69,733/209,202 67,544/202,635 25,000/75,000 
42 U.S.C. 11045(c)(1) ...................... EPCRA ........................................................... 69,733 67,544 25,000 
42 U.S.C. 11045(c)(2) ...................... EPCRA ........................................................... 27,894 27,018 10,000 
42 U.S.C. 11045(d)(1) ...................... EPCRA ........................................................... 69,733 67,544 25,000 
42 U.S.C. 14304(a)(1) ...................... MERCURY-CONTAINING AND RE-

CHARGEABLE BATTERY MANAGEMENT 
ACT (BATTERY ACT). 

19,437 18,827 10,000 

42 U.S.C. 14304(g) .......................... BATTERY ACT ............................................... 19,437 18,827 10,000 

1 Note that 7 U.S.C. 136l(a)(2) contains three separate statutory maximum civil penalty provisions. The first mention of $1,000 and the $500 statutory maximum civil 
penalty amount were originally enacted in 1978 (Pub. L. 95–396), and the second mention of $1,000 was enacted in 1972 (Pub. L. 92–516). 

* * * * * 
[FR Doc. 2023–28555 Filed 12–26–23; 8:45 am] 

BILLING CODE 6560–50–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 660 

[Docket No. 231219–0311] 

RIN 0648–BM60 

Magnuson-Stevens Act Provisions; 
Fisheries Off West Coast States; 
Pacific Coast Groundfish Fishery; 
Pacific Coast Groundfish Fishery 
Management Plan; 2024 Specifications 
and Management Measures 
Corrections 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule. 

SUMMARY: This rule corrects 2024 
harvest specifications for several species 
of groundfish where the numerical 
values were mathematically calculated 
incorrectly and do not accurately reflect 
the harvest policy recommendations of 
the Pacific Fishery Management Council 
(Council). These harvest specifications 
are for groundfish caught in the U.S. 
exclusive economic zone seaward of 
Washington, Oregon, and California, 
consistent with the Magnuson-Stevens 
Fishery Conservation and Management 
Act (Magnuson-Stevens Act) and the 
Pacific Coast Groundfish Fishery 
Management Plan (PCGFMP). This rule 
revises harvest limits or allocations that 
were previously calculated based on 
incorrect annual catch limits (ACLs). 
This action implements corrected 

numerical values that align with the 
Council’s intended harvest policy 
decisions and considers the most recent 
fishery information available at the time 
those policies were recommended. 
DATES: This final rule is effective 
December 27, 2023. 
ADDRESSES: This rule is accessible via 
the internet at the Office of the Federal 
Register website at https:// 
www.federalregister.gov/. Background 
information and documents including 
an analysis for the policy decisions 
underpinning this action (Analysis), 
which addresses the statutory 
requirements of the Magnuson-Stevens 
Act are available from the Council’s 
website at https://www.pcouncil.org. 
The final 2022 Stock Assessment and 
Fishery Evaluation (SAFE) report for 
Pacific Coast groundfish, as well as the 
SAFE reports for previous years, are 
available from the Council’s website at 
https://www.pcouncil.org. The final 
Environmental Assessment (EA) and 
Regulatory Impact Review from the 
2023–2024 harvest specifications is 
available from the NMFS website at 
https://www.fisheries.noaa.gov/region/ 
west-coast. 
FOR FURTHER INFORMATION CONTACT: 
Gretchen Hanshew, Fishery 
Management Specialist, at 206–526– 
6147 or gretchen.hanshew@noaa.gov. 
SUPPLEMENTARY INFORMATION: 

Background 
This final rule corrects the numerical 

values of harvest specifications and 
resulting harvest target management 
measures for six species or stock 
complexes for 2024. The harvest 
policies by which these numerical 
values are derived were recommended 
by the Council at its April and June 
2022 meetings and published in a 
proposed rule on October 14, 2022 (87 
FR 62676) and final rule on December 

16, 2022 (87 FR 77007). Hereafter, these 
proposed and final rules for the 2023– 
2024 harvest specifications and 
management measures will be referred 
to as the ‘‘original’’ proposed and final 
rules. In the original proposed and final 
rules, numerical values were 
miscalculated for a small subset (six 
species or stock complexes) of those 
harvest specifications and harvest target 
management measures regulations for 
127 groundfish stocks or management 
units. Numerical values were either too 
high (increasing risk of overfishing) or 
too low (increasing risk of not achieving 
optimum yield). Specific details on the 
errors and corrected values for each 
species or stock complex are discussed 
in detail in the proposed rule for this 
action (88 FR 73810, October 27, 2023). 

The harvest policies used to calculate 
the numerical values of the corrected 
harvest specifications and harvest target 
management measures in this rule are 
not revised from those described in the 
original proposed and final rules for the 
2023–2024 harvest specifications and 
management measures. The Council 
recommended these corrections at its 
September 2023 meeting. 

Corrections to Harvest Specifications 
and Harvest Targets 

As described in the proposed rule (88 
FR 73810, October 27, 2023) a few 
species and stock complex harvest 
specifications, which are numerical 
values of the harvestable surplus and 
include overfishing limits (OFLs), 
annual biological catch (ABCs), and 
ACLs, were calculated in error. 
Subsequent harvest target calculations 
that stem from the ACLs were also 
erroneous. This final rule corrects the 
numerical values of harvest 
specifications and applies the same 
sharing agreements to corrected ACLs to 
recalculate harvest targets. The OFLs, 
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4/13/23, 9:16 AM Business Entity Records | Alabama Secretary of State

https://arc-sos.state.al.us/cgi/corpdetail.mbr/detail?corp=000351486&page=name&file=V&type=ALL&status=ALL&place=ALL&city= 1/2

Alabama Secretary of State 

Bluestone Coke, LLC

Entity ID Number 000 - 351 - 486

Entity Type Foreign Limited Liability Company

Principal Address
3500 35TH AVENUE NORTH

BIRMINGHAM, AL 35207

Principal Mailing Address
PO BOX 5327

BIRMINGHAM, AL 35207

Status Exists

Place of Formation Delaware

Formation Date 02/02/2016

Qualify Date 02/04/2016

Registered Agent Name WIGGINS, DON

Registered Of�ce Street Address
3500 35TH AVENUE NORTH

BIRMINGHAM, AL 35207

Registered Of�ce Mailing Address
3500 35TH AVENUE NORTH

BIRMINGHAM, AL 35207

Nature of Business

Doing Business in AL Since 02/05/2016

Annual Reports

Annual Report information is �led and maintained by the Alabama Department of Revenue.
If you have questions about any of these �lings, please contact Revenue's Business Privilege Tax Division at

334-242-1170 or www.revenue.alabama.gov. The Secretary of State's Of�ce cannot answer questions about or
make changes to these reports.

Report Year 2017 2018

Transactions

Transaction Date 04/14/2017

Registered Agent Changed From
Corporation Service CompanyCSC-Lawye

150 South Perry Street
Montgomery, AL 36104

Transaction Date 10/04/2019

Legal Name Changed From ERP Compliant COKE, LLC

Transaction Date 10/04/2019

Principal Mailing Address Changed
From

15 Appledore Lane
Natural Bridge, VA 24578

Transaction Date 10/04/2019

Principal Of�ce Changed From
15 Appledore Lane

Natural Bridge, VA 24578
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Bluestone Coke, LLC

Transaction Date 10/23/2019

Agent Mailing Address Changed From
CORPORATION SERVICE COMPANY INC

641 SOUTH LAWRENCE STREET
MONTGOMERY, AL 36104

Transaction Date 10/23/2019

Registered Agent Changed From
CORPORATION SERVICE COMPANY INC

641 SOUTH LAWRENCE STREET
MONTGOMERY, AL 36104

Transaction Date 08/30/2021

Agent Mailing Address Changed From
WALKER, RAY
P.O. BOX 5327

BIRMINGHAM, AL 35207

Transaction Date 08/30/2021

Registered Agent Changed From
WALKER, RAY

3500 35TH AVENUE NORTH
BIRMINGHAM, AL 35207

Scanned Documents

Purchase Document Copies

Document Date / Type / Pages 02/04/2016     Certi�cate of Formation     2 pgs.

Document Date / Type / Pages 04/14/2017     Registered Agent Change     1 pg.

Document Date / Type / Pages 10/04/2019     Articles of Amendment     3 pgs.

Document Date / Type / Pages 10/23/2019     Registered Agent Change     2 pgs.

Document Date / Type / Pages 08/30/2021     Registered Agent Change     2 pgs.

Browse Results New Search
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Exhibit CX63 



From: Hardegree, Wesley
To: Hendrix, Corey; York, Brooke; Redleaf-Durbin, Joan
Subject: FW: Bluestone Coke Financial Assurance Mechanism
Date: Thursday, December 10, 2020 7:19:21 AM
Attachments: EPA Confidentiality Agreement.pdf

FYI:  See below.   

Interesting development.

Wes

From: Hunter Naff <hunter.naff@bluestone-coal.com> 
Sent: Wednesday, December 9, 2020 5:50 PM
To: Hardegree, Wesley <Hardegree.Wes@epa.gov>
Cc: Steve Ball <steve.ball@bluestone-coal.com>
Subject: Bluestone Coke Financial Assurance Mechanism

Mr. Hardegree:

I hope this message finds you well. Since the conference call, Bluestone Coke, LLC (“Bluestone”) has
been unable to secure the corrective action/closure insurance as its financial assurance mechanism
for SMA 4 and SMA 5. Bluestone continues to pursue insurance as an option for corrective
action/closure care. However, as was discussed previously between the parties, if difficulties
persisted in Bluestone securing said insurance, it would at the same time consider other viable
alternatives.

The alternatives Bluestone currently seeks is the corporate/parent guarantee for which Bluestone’s
parent company, Bluestone Resources, Inc., (“BRI’”)  may be able to provide. In doing so, BRI would
need to furnish the EPA with confidential business and financial records for the EPA’s evaluation,
among other requirements. As that is the case, BRI would ask that the EPA review and execute the
attached “Agreement Regarding the Exchange of Financial Information”.  If the EPA has any
objections to entering into the Agreement, please let us know the basis for the objection so that the
parties can agree on certain measures that prevent public dissemination and disclosure of the
information BRI provides.

Thank you in advance for your attention to this matter. Please let me know if you have any
questions.

Best regards,

Hunter

Hunter Naff
(540) 613-5795
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AGREEMENT REGARDING EXCHANGE OF FINANCIAL INFORMATION 
 
 The United States Environmental Protection Agency ("EPA") and Bluestone Resources, 
Inc. ("Bluestone"), collectively the “Parties”,  agree that the EPA's evaluation of Bluestone's 
corporate guarantee as a mechanism to comply with Bluestone Coke, LLC’s  (the “Operator”) 
financial assurance requirements set forth in the Resource Conservation Act (RCRA) 3008(h) 
Administrative Order on Consent (“AOC”), Docket No. RCRA-04-2016-4250 (the “Scope”) 
involve the production by Bluestone of documents related to Bluestone's financial condition 
("Financial Information"). The Parties further agree that since Bluestone is not subject to the AOC, 
it may not avail itself to the protections of business confidentiality afforded the Operator in Section 
3007(b) of RCRA, 42 U.S.C. Section 6927(b), Sections 104(e)(7)(E) and (F) of CERCLA, 42 
U.S.C. Sections 9604(e)(7)(E) and (F), and 40 C.F.R. Section 2.203(b). Accordingly, 
 
 1. The Financial Information shall be handled in accordance with the terms of this 
Agreement ("Agreement"). 
 
 2. As used in this Agreement, the term "Financial Information" means financial 
information, such as tax returns, financial statements, and other documents related to the 
financial condition of Bluestone and its affiliates. 
 
 3. Any Financial Information to be produced by Bluestone pursuant to this 
Agreement shall be stamped conspicuously with the words "PRODUCED PURSUANT TO 
CONFIDENTIALITY AGREEMENT" by Bluestone on the top of each page of each 
document prior to production by Bluestone. Further, the transmittal of Financial Information 
by letter from Bluestone stating that the information is designated as confidential is subject to 
this Agreement.  
 
 4. Except as otherwise provided, information designated as confidential under this 
Agreement shall not be used or disclosed by the EPA or any other person subject to Paragraph 
7 below for any purpose other than for the Scope of this Agreement, except as required by 
law, court order or other lawful process. 
 
 5. The EPA and its counsel who obtain Financial Information hereunder, and any 
nonparty subject to this Agreement, shall not disclose this information to any other person, 
except in the following circumstances: 
 
  a. Disclosure may be made to employees of EPA or EPA's counsel who 
have responsibility for the consideration and determination of Bluestone’s financial ability to 
act as a corporate guarantor of Bluestone Coke, LLC, including EPA’s decisionmakers. Any 
employee to whom disclosure is made shall be advised of, and become subject to, the 
provisions of this Agreement prior to such disclosure. 
 
  b. Disclosure may be made to consultants, experts, or employees of experts 
("Expert(s)") employed or otherwise engaged by EPA to assist in determining Bluestone’s 
ability to act as a corporate guarantor for Bluestone Coke’s above mentioned financial 
assurance obligations. 
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 6. EPA and EPA's counsel, and any other person subject to this Agreement who 
obtains Financial Information designated as confidential hereunder, shall share such information 
only with persons authorized to receive it pursuant to this Agreement, and shall retain the 
information in a secure manner. Except as provided in Paragraph 4 or 5 above, no other person 
shall be permitted access to the information. If EPA inadvertently discloses Financial Information 
to third parties, such disclosure shall not be deemed a violation of this Agreement if they complied 
with the provisions of this paragraph and all reasonable steps are promptly taken to protect the 
information once EPA learns of the disclosure. 
 
 7. Any person who obtains access to Financial Information under this Agreement may 
make copies or duplicates of the information or any portion thereof only for the purpose of 
determining Bluestone’s ability to act as a corporate guarantor for Bluestone Coke’s above 
mentioned financial assurance obligations. All copies and duplicates shall be subject to the terms 
of this Agreement to the same extent and manner as original documents. 
 
 8. Any unauthorized disclosure of information designated as confidential under this 
Agreement shall not result in a waiver of any claim of confidentiality. 
 
 9. Financial Information otherwise admissible, discoverable or subject to subpoena in 
any proceeding shall not be rendered inadmissible, non-discoverable or not subject to subpoena 
because of its production pursuant to this Agreement. Further, this Agreement shall not be 
construed to prohibit the disclosure of oral communications or written or electronic material 
already lawfully in the public domain, or developed or existing independent of its production under 
this Agreement. 
 
 10. In the event that the EPA concludes in good faith that applicable law, a subpoena 
or other lawful process, or a court order, requires disclosure of Financial Information produced 
under this Agreement to a third party, the EPA shall provide, as far as is practicable, advance 
written notice to Bluestone of the intent to disclose, including a description of the applicable law 
and a copy of the subpoena, process or order requiring disclosure. The EPA shall not disclose such 
Financial Information sooner than 30 days following provision of such written notice to Bluestone, 
unless required by law or order of a court. 
 
 11. Upon termination of the EPA’s evaluation of whether Bluestone’s corporate 
guarantee is adequate financial assurance for Bluestone Coke’s obligations under the Scope set 
forth in this Agreement, subject to federal recordkeeping requirements and other legal obligations, 
and upon request by Bluestone, all copies of written or electronic materials provided pursuant to 
this Agreement shall be returned to Bluestone, or destroyed at Bluestone's request. 
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FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY: 
 
Date:       
 
By:       
 
 
 
 
 
 
 
 
FOR BLUESTONE: 
 
Date:       
 
By:       
      Stephen W. Ball, Vice President and General Counsel  
      Bluestone Resources, Inc. 
 







*****************CONFIDENTIALITY NOTICE AND WARNINGS*******************
This e-mail message and any attachments are confidential and are only for the review and use of the intended recipient(s) and
may contain proprietary material and/or other material protected by attorney-client, work product or other legal privileges
making it exempt from use or disclosure.  WARNING:  Any unauthorized review, use, retention, disclosure, copying,
distribution
or other dissemination of either this e-mail or any attachment(s) is STRICTLY PROHIBITED.

If you are not an intended recipient please do not read, review, retain, copy or distribute this e-mail or any attachments (or any
part of them) and immediately (1) permanently delete and destroy the e-mail message and any and all associated
attachments/files (without forwarding or retaining a copy of any kind) and (2) notify the sender so we can correct our address
records.  Neither the transmission of this e-mail or any attachment(s), nor any error in transmission or mis-delivery, shall
constitute a waiver of any applicable legal privilege.  Thank you for your cooperation. 
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Exhibit CX64 



From: Hendrix, Corey (she/her/hers)
To: Hunter Naff
Cc: York, Brooke; Redleaf-Durbin, Joan (she/her/hers)
Subject: Review of Financial Test- Bluestone Resources, Inc
Date: Thursday, January 28, 2021 4:52:10 PM
Attachments: 2021 1 28 EPA Review of Bluestone FT CG signed.pdf

Hello Mr. Naff,
Please see the attached letter. Please let us know if you have any questions.
Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738
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January 28, 2021 


ELECTRONIC MAIL 
 
Bluestone Coke, LLC 
Attn: Hunter Naff, Associate General Counsel 
3500 35th Avenue North  
Birmingham, AL 35207 
hunter.naff@bluestone-coal.com 
 
SUBJ: Bluestone Coke, LLC, Birmingham, AL 


EPA ID ALD000828848 
Resource Conservation and Recovery Act Section 3008(h) Administrative Order on Consent, 
Docket No. RCRA-04-2016-4250 
SMA 5 and SMA 4 Financial Assurance 
Financial Test and Corporate Guarantee Review 
 


Dear Mr. Naff, 
  
EPA has reviewed the information submitted in December 2020 by Bluestone Resources, Inc. to support 
use of the Financial Test and Corporate Guarantee for financial assurance coverage related to the 
Bluestone Coke, LLC (Respondent) facility located at 3500 35th Avenue North, Birmingham, 
Alabama. In order to use the Financial Test and Corporate Guarantee to meet Bluestone Coke, LLC's 
financial assurance obligation set forth in the Resource Conservation and Recovery Act (RCRA) Section 
3008(h) Administrative Order on Consent, Docket No. RCRA-04-2016-4250 (AOC), the following 
deficiencies and comments need to be addressed.     
 


1. No written Corporate Guarantee was provided as required by the AOC Attachment C: Financial 
Assurance, Paragraph 6 and 40 C.F.R. § 264.143(f)(10). Specific wording for the corporate 
guarantee is available in 40 C.F.R. § 264.151(h)(1). References to regulatory requirements for 
“closure and/or post-closure care” shall be replaced with the phrase “corrective action.” The 
certification statement at the end of the Corporate Guarantee can be amended to state that the 
wording is “substantially equivalent” instead of “identical” to the wording specified in the 
regulations.   


 
2. In accordance with AOC Attachment C: Financial Assurance, Paragraph 7, confirm that the "sum 


of current closure and post-closure costs" listed in Line 1 of the CFO Letter means "the sum of 
all environmental remediation obligations" (including obligations under CERCLA, RCRA, 
Underground Injection Control (UIC), TSCA and any other state or tribal environmental 
obligation) guaranteed by such company or for which such company is otherwise financially 
obligated in addition to the cost of the work to be performed in accordance with the AOC. If the 
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value currently listed in Line 1 does not include all environmental obligations as required by the 
AOC, update Line 1 accordingly.   


 
3. The submitted Financial Test letter (dated December 11, 2020) does not account for the required 


annual inflationary adjustments to the cost estimates of Solid Waste Management Unit (SWMU) 
Management Area (SMA) 5 (Former Pig Iron Foundry) and SMA 4 (Former Chemical Plant) as 
required by AOC Attachment C: Financial Assurance, Paragraph 1.b. To date, the cost estimates 
have not been adjusted for inflation. For your convenience, attached is a copy of the Implicit 
Price Deflators (IDP) for Gross Domestic Product published by the Bureau of Economic 
Analysis. To account for inflation, divide the latest published annual Deflator by the Deflator for 
the previous year, then multiply that factor by the cost estimate. The following inflationary 
adjustments are suggested for inclusion in this submittal.   


a. SMA 5 Cost Estimate dated 10/29/2018, approved 7/11/2019 for $121,294.80 


• Inflationary adjustment for 2019, IDP= 1.024, Inflation adjusted costs 
$124,207 


• Inflationary adjustment for 2020, IDP= 1.018, Inflation adjusted costs 
$126,424 


• Coverage now required for SMA 5 is $126,424 
b. SMA 4 Cost Estimate dated 9/16/2019, approved on 12/18/2019 for $4,043,516.41 


• Inflationary adjustment for 2020, IDP= 1.018, Inflation adjusted costs 
$4,115,701 


• Coverage now required for SMA 4 is $4,115,701 
If the Financial Test and Corporate Guarantee continue to be utilized for financial assurance 
coverage, the annual inflation adjustment for SMA 5 and SMA 4 will be due within thirty (30) 
days after the close of Respondent’s fiscal year. 


 
4. In the Financial Test letter dated December 11, 2020, Bluestone Resources, Inc., stated that it is 


the “direct or higher-tier parent corporation of the owner or operator. Bluestone Coke, LLC is 
wholly owned by Bluestone Mineral Inc. which is in turn wholly owned by the undersigned firm, 
Bluestone Resources, Inc..”   


 
In Bluestone Coke, LLC’s Request for Information response dated June 18, 2020, when asked to 
identify all parents of Bluestone Coke, LLC, Bluestone Coke, LLC, responded that “Bluestone 
[Coke, LLC] has no branches, subsidiaries, or parents.” When asked in that same letter to 
describe the corporate relationship between Bluestone Coke, LLC and Bluestone Mineral, Inc., 
Bluestone Coke, LLC stated “There is no per se corporate relationship between Bluestone Coke, 
LLV [C] and Bluestone Mineral Inc. Notwithstanding, the relationship between the two entities 
is such that Bluestone Mineral, Inc. is the sole member with 100 percent interest in Bluestone 
Coke, LCC.”  


 
Clarify what the relationship is between Bluestone Coke, LLC, and Bluestone Resources, Inc. As 
required by 40 C.F.R. § 264.143(f)(10), the guarantor must be the direct or higher-tier parent 
corporation of the owner or operator, a firm whose parent corporation is also the parent 
corporation of the owner or operator, or a firm with a “substantial business relationship” with the 
owner or operator.  


 







5. To date, EPA has still not received a supplemental response nor a signed certification statement 
to the June 3, 2020 Request for Information. In light of Bluestone Resources, Inc.’s recent 
provision of an alternative financial assurance mechanism related to the Bluestone Coke, LLC 
facility for EPA’s review, EPA may no longer require the supplemental response from Bluestone 
Coke, LLC if Bluestone Coke, LLC no longer intends to pursue the previously-made inability to 
pay claim.   


 
Submit the required documents addressing the deficiencies and comments identified above within 
fourteen (14) days of receipt of this letter. Once all of the above deficiencies and comments are 
addressed, original, signed and witnessed/ notarized documents must be sent to:  


U.S. EPA Region 4 
Attn: Corey Hendrix, RCRA Financial Assurance 


61 Forsyth Street SW 
Atlanta, GA 30338 


 
If Bluestone Resources, Inc. would like EPA to review versions of the documents prior to final 
execution, the electronic documents can be shared in a password protected pdf, with a separate email 
containing the password, to York.Brooke@epa.gov. As a reminder, Bluestone Resources, Inc. may 
continue to assert a business confidentiality claim covering part or all the information requested, in the 
manner described in 40 C.F.R. § 2.203(b), by attaching to such information, at the time it is submitted, a 
suitable notice employing language such as trade secret or proprietary or company confidential.  


Should you have any questions on this matter, please contact myself at (404) 562-8738 or by email at 
Hendrix.Corey@epa.gov or Joan Redleaf Durbin, Senior Attorney, at (404) 562-9544 or at Redleaf-
Durbin.Joan@epa.gov.   
 


Sincerely,  
 
 
 
Corey D. Hendrix  
Financial Assurance Specialist 
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January 28, 2021 
ELECTRONIC MAIL 

Bluestone Coke, LLC 
Attn: Hunter Naff, Associate General Counsel 
3500 35th Avenue North  
Birmingham, AL 35207 
hunter.naff@bluestone-coal.com 

SUBJ: Bluestone Coke, LLC, Birmingham, AL 
EPA ID ALD000828848 
Resource Conservation and Recovery Act Section 3008(h) Administrative Order on Consent, 
Docket No. RCRA-04-2016-4250 
SMA 5 and SMA 4 Financial Assurance 
Financial Test and Corporate Guarantee Review 

Dear Mr. Naff, 

EPA has reviewed the information submitted in December 2020 by Bluestone Resources, Inc. to support 
use of the Financial Test and Corporate Guarantee for financial assurance coverage related to the 
Bluestone Coke, LLC (Respondent) facility located at 3500 35th Avenue North, Birmingham, 
Alabama. In order to use the Financial Test and Corporate Guarantee to meet Bluestone Coke, LLC's 
financial assurance obligation set forth in the Resource Conservation and Recovery Act (RCRA) Section 
3008(h) Administrative Order on Consent, Docket No. RCRA-04-2016-4250 (AOC), the following 
deficiencies and comments need to be addressed.     

1. No written Corporate Guarantee was provided as required by the AOC Attachment C: Financial
Assurance, Paragraph 6 and 40 C.F.R. § 264.143(f)(10). Specific wording for the corporate
guarantee is available in 40 C.F.R. § 264.151(h)(1). References to regulatory requirements for
“closure and/or post-closure care” shall be replaced with the phrase “corrective action.” The
certification statement at the end of the Corporate Guarantee can be amended to state that the
wording is “substantially equivalent” instead of “identical” to the wording specified in the
regulations.

2. In accordance with AOC Attachment C: Financial Assurance, Paragraph 7, confirm that the "sum
of current closure and post-closure costs" listed in Line 1 of the CFO Letter means "the sum of
all environmental remediation obligations" (including obligations under CERCLA, RCRA,
Underground Injection Control (UIC), TSCA and any other state or tribal environmental
obligation) guaranteed by such company or for which such company is otherwise financially
obligated in addition to the cost of the work to be performed in accordance with the AOC. If the

CX64  page 2 of 4



value currently listed in Line 1 does not include all environmental obligations as required by the 
AOC, update Line 1 accordingly.   

3. The submitted Financial Test letter (dated December 11, 2020) does not account for the required
annual inflationary adjustments to the cost estimates of Solid Waste Management Unit (SWMU)
Management Area (SMA) 5 (Former Pig Iron Foundry) and SMA 4 (Former Chemical Plant) as
required by AOC Attachment C: Financial Assurance, Paragraph 1.b. To date, the cost estimates
have not been adjusted for inflation. For your convenience, attached is a copy of the Implicit
Price Deflators (IDP) for Gross Domestic Product published by the Bureau of Economic
Analysis. To account for inflation, divide the latest published annual Deflator by the Deflator for
the previous year, then multiply that factor by the cost estimate. The following inflationary
adjustments are suggested for inclusion in this submittal.

a. SMA 5 Cost Estimate dated 10/29/2018, approved 7/11/2019 for $121,294.80

 Inflationary adjustment for 2019, IDP= 1.024, Inflation adjusted costs 
$124,207 

 Inflationary adjustment for 2020, IDP= 1.018, Inflation adjusted costs 
$126,424 

 Coverage now required for SMA 5 is $126,424 
b. SMA 4 Cost Estimate dated 9/16/2019, approved on 12/18/2019 for $4,043,516.41

 Inflationary adjustment for 2020, IDP= 1.018, Inflation adjusted costs 
$4,115,701 

 Coverage now required for SMA 4 is $4,115,701 
If the Financial Test and Corporate Guarantee continue to be utilized for financial assurance 
coverage, the annual inflation adjustment for SMA 5 and SMA 4 will be due within thirty (30) 
days after the close of Respondent’s fiscal year. 

4. In the Financial Test letter dated December 11, 2020, Bluestone Resources, Inc., stated that it is
the “direct or higher-tier parent corporation of the owner or operator. Bluestone Coke, LLC is
wholly owned by Bluestone Mineral Inc. which is in turn wholly owned by the undersigned firm,
Bluestone Resources, Inc..”

In Bluestone Coke, LLC’s Request for Information response dated June 18, 2020, when asked to
identify all parents of Bluestone Coke, LLC, Bluestone Coke, LLC, responded that “Bluestone
[Coke, LLC] has no branches, subsidiaries, or parents.” When asked in that same letter to
describe the corporate relationship between Bluestone Coke, LLC and Bluestone Mineral, Inc.,
Bluestone Coke, LLC stated “There is no per se corporate relationship between Bluestone Coke,
LLV [C] and Bluestone Mineral Inc. Notwithstanding, the relationship between the two entities
is such that Bluestone Mineral, Inc. is the sole member with 100 percent interest in Bluestone
Coke, LCC.”

Clarify what the relationship is between Bluestone Coke, LLC, and Bluestone Resources, Inc. As
required by 40 C.F.R. § 264.143(f)(10), the guarantor must be the direct or higher-tier parent
corporation of the owner or operator, a firm whose parent corporation is also the parent
corporation of the owner or operator, or a firm with a “substantial business relationship” with the
owner or operator.
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5. To date, EPA has still not received a supplemental response nor a signed certification statement
to the June 3, 2020 Request for Information. In light of Bluestone Resources, Inc.’s recent
provision of an alternative financial assurance mechanism related to the Bluestone Coke, LLC
facility for EPA’s review, EPA may no longer require the supplemental response from Bluestone
Coke, LLC if Bluestone Coke, LLC no longer intends to pursue the previously-made inability to
pay claim.

Submit the required documents addressing the deficiencies and comments identified above within 
fourteen (14) days of receipt of this letter. Once all of the above deficiencies and comments are 
addressed, original, signed and witnessed/ notarized documents must be sent to:  

U.S. EPA Region 4 
Attn: Corey Hendrix, RCRA Financial Assurance 

61 Forsyth Street SW 
Atlanta, GA 30338 

If Bluestone Resources, Inc. would like EPA to review versions of the documents prior to final 
execution, the electronic documents can be shared in a password protected pdf, with a separate email 
containing the password, to York.Brooke@epa.gov. As a reminder, Bluestone Resources, Inc. may 
continue to assert a business confidentiality claim covering part or all the information requested, in the 
manner described in 40 C.F.R. § 2.203(b), by attaching to such information, at the time it is submitted, a 
suitable notice employing language such as trade secret or proprietary or company confidential.  

Should you have any questions on this matter, please contact myself at (404) 562-8738 or by email at 
Hendrix.Corey@epa.gov or Joan Redleaf Durbin, Senior Attorney, at (404) 562-9544 or at Redleaf-
Durbin.Joan@epa.gov.   

Sincerely,  
 
 
 
Corey D. Hendrix  
Financial Assurance Specialist 

COREY 
HENDRIX

Digitally signed by 
COREY HENDRIX 
Date: 2021.01.28 
16:48:04 -05'00'
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From: Hunter Naff
To: Hendrix, Corey (she/her/hers)
Cc: York, Brooke; Redleaf-Durbin, Joan (she/her/hers)
Subject: RE: Review of Financial Test- Bluestone Resources, Inc
Date: Friday, January 29, 2021 9:44:04 AM

Good Morning Corey:
Letter is received. We’ll make the corrections and clarifications and get the revised version back you.
Thanks and best regards,
Hunter

From: Hendrix, Corey <Hendrix.Corey@epa.gov> 
Sent: Thursday, January 28, 2021 4:52 PM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: York, Brooke <York.Brooke@epa.gov>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: Review of Financial Test- Bluestone Resources, Inc
Hello Mr. Naff,
Please see the attached letter. Please let us know if you have any questions.
Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

******** CONFIDENTIALITY NOTICE AND WARNINGS *********
This e-mail message and any attachments are confidential and are only for the review
and use of the intended recipient(s) and may contain proprietary material and/or other
material protected by attorney-client, work product or other legal privileges making it
exempt from use or disclosure. WARNING: Any unauthorized review, use, retention,
disclosure, copying, distribution or other dissemination of either this e-mail or any
attachment(s) is STRICTLY PROHIBITED.
If you are not an intended recipient please do not read, review, retain, copy or
distribute this e-mail or any attachments (or any part of them) and immediately (1)
permanently delete and destroy the e-mail message and any and all associated
attachments/files (without forwarding or retaining a copy of any kind) and (2) notify the
sender so we can correct our address records. Neither the transmission of this e-mail
or any attachment(s), nor any error in transmission or mis-delivery, shall constitute a
waiver of any applicable legal privilege. Thank you for your cooperation.
*****************************************************************
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From: Hunter Naff
To: Hendrix, Corey (she/her/hers)
Cc: York, Brooke; Redleaf-Durbin, Joan (she/her/hers)
Subject: RE: Review of Financial Test- Bluestone Resources, Inc
Date: Monday, February 15, 2021 8:43:37 AM

Good Morning All:
Bluestone is continuing to address the requested revisions and guidance set forth in your letter

dated January 28th. I suspect that a response to the letter, along with a complete, revised Corporate
Guarantee submission will be provided to you by COB this Wednesday. Thank you in advance for
your patience.
Regards,
Hunter

From: Hendrix, Corey <Hendrix.Corey@epa.gov> 
Sent: Thursday, January 28, 2021 4:52 PM
To: Hunter Naff <hunter.naff@bluestone-coal.com>
Cc: York, Brooke <York.Brooke@epa.gov>; Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Subject: Review of Financial Test- Bluestone Resources, Inc
Hello Mr. Naff,
Please see the attached letter. Please let us know if you have any questions.
Sincerely,
Corey D. Hendrix
RCRA/PCB Financial Assurance
U.S. Environmental Protection Agency- Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Hendrix.corey@epa.gov
404-562-8738

******** CONFIDENTIALITY NOTICE AND WARNINGS *********
This e-mail message and any attachments are confidential and are only for the review
and use of the intended recipient(s) and may contain proprietary material and/or other
material protected by attorney-client, work product or other legal privileges making it
exempt from use or disclosure. WARNING: Any unauthorized review, use, retention,
disclosure, copying, distribution or other dissemination of either this e-mail or any
attachment(s) is STRICTLY PROHIBITED.
If you are not an intended recipient please do not read, review, retain, copy or
distribute this e-mail or any attachments (or any part of them) and immediately (1)
permanently delete and destroy the e-mail message and any and all associated
attachments/files (without forwarding or retaining a copy of any kind) and (2) notify the
sender so we can correct our address records. Neither the transmission of this e-mail
or any attachment(s), nor any error in transmission or mis-delivery, shall constitute a
waiver of any applicable legal privilege. Thank you for your cooperation.
*****************************************************************
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From: Polly Hansen
To: Hendrix, Corey
Cc: Steve Ball
Subject: EPA ID ALD000828848
Date: Friday, August 27, 2021 4:59:06 PM

On behalf of Mr. Ball, please find attached documents related to the above EPA ID number.  These
documents have also been sent via UPS.

Should you have any questions or concerns, please do not hesitate to contact our office at any time.

Thank you.

Polly Hansen
Paralegal
Bluestone Resources, Inc.
Office:  540-613-1460

********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error, please advise by return email and
delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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From: Redleaf-Durbin, Joan (she/her/hers)
To: Hendrix, Corey (she/her/hers)
Subject: FW: Bluestone Resources, Inc.
Date: Monday, August 19, 2024 8:22:31 PM
Attachments: 2302_001.pdf

Joan Redleaf Durbin (she/her)
Senior Attorney
RCRA/FIFRA/TSCA Law Office
US EPA, Region 4
404/562-9544

This email is from an attorney and may contain privileged information and attorney-client
communications and should not be released under FOIA or discovery to individuals or entities
outside of EPA or the U.S. Department of Justice without the knowledge of the sender.

From: Steve Ball <steve.ball@bluestone-coal.com> 
Sent: Thursday, April 7, 2022 8:07 PM
To: Redleaf-Durbin, Joan <Redleaf-Durbin.Joan@epa.gov>
Cc: Ron Hatfield <ron.hatfield@bluestone-coal.com>; Polly Hansen <polly.hansen@bluestone-
coal.com>
Subject: Bluestone Resources, Inc.

Ms. Redleaf-Durbin, 

Please see attached communication on behalf of Bluestone Resources, Inc. 

Regards, 

Steve

Stephen W. Ball
Executive Vice President & General Counsel
302 S. Jefferson Street
Roanoke, VA 24011
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********  CONFIDENTIALITY NOTICE AND WARNINGS  *********

This email may contain information that is private and confidential.  If you receive this email in error,
please advise by return email and delete immediately without reading, copying or forwarding to others. 

*****************************************************************
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This manual 
N.W., Suite 950, 
No. 68-01-6491. 
Ansheles. 

PREFACE 

was prepared by ICF, Inc., 1850 K Street, 
Washington, DC 20006, under EPA Contract 
The EPA project officer was Carole J, 

This document was compiled in order to provide guidance 
to owners and operators in complying with the requirements 
for financial assurance of closure and post-closure care; and 
to EPA Regional staff in implementing the requirements. 

This document has received Information Clearance No. 
2000-0445 from the Office of Management and Budget, for use 
through December 31, 1983. 
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I. INTRODUCTION 

A. ORGANIZATION OF MANUAL 

This manual is organized to communicate information necessary to ensure 
that adequate financial responsibility is provided for the proper closure and 
post-closure care of hazardous waste facilities. This introduction provides a 
general background for understanding the financial requirements and how the 
manual is organized. It"is followed by an overview of the requirements 
themselves in Chapter II. The overview outlines general responsibilities 
applicable to all financial assurance mechanisms. The following chapters 
focus on the specific mechanisms in the order of their appearance in EPA 
regulations: 

Chapter III 
Chapter IV 
Chapter V 
Chapter VI 
Chapter VII 
Chapter VIII 

Trust Funds 
Surety Bonds 
Letters of Credit 
Insurance 
Financial Test and Corporate Guarantee 
State-Required Mechanisms and State Assump-

tion of Responsibility 

In each of the chapters, the discussion is organized as follows: 

A. Overview-··Introduces the financial assurance mecha
nism, highlights key terms and special considera
tions, and presents the applicable regulations. 

B. Reouirements of the Mechanism--Explains what must be 
done by o~mers or operators and the financial community 
for EPA t<, approve use of the mechanism. 

C. Regional Office Responsibilities--Describes the 
activitie:s and functions which EPA Regional Offices 
will perform. 

D. S~urces of Further Information--Provides references to 
useful documents or other sources of information. 

E. Attachments--Includes checklists and required wording 
of instruments. 

The manual focuses on the interim status financial requirements of 40 CFR 
265 (Subpart H) and includes separate sections which discuss any special 
requirements for permitted facilities (40 CFR 264). 

The appendix to the manual contains a glossary of key terms. Terms 
included in the glossary will be identified by the use of CAPITAL LETTERS in 
the first use of the term within each chapter. 
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B. BACKGROUND 

As part of the "cradle to grave" regulation of hazardous wastes under the 
Resource Conservation and Recovery Act of l9i6 (RCRA), EPA has developed 
standards for: 

• proper closure of hazardous waste treatment, storage, 
and disposal facilities; 

• post-closure care and monitoring of disposal 
facilities such as landfills and surface impoundments; 
and 

• assuring the availability of funds for closure and/or 
post-closure activities. 

These standards require the owner or operator of a hazardous waste 
facility to develop plans for closure and (if applicable) post-closure, to 
prepare cost estimates based on those plans, and finally, to demonstrate the 
ability to pay for closur~ and/or post-closure. This demonstration must be 
accomplished by using one or more financial assurance mechanisms specified by 
EPA. This manual describes how th~se mechanisms may be used. Other EPA 
guidance addresses closure and post-closure plans a.~d cost estimates. 

The specific requirements which are applicable to an owner or operator 
depend on: 

(1) The type of facility involved, because not all 
facilities have post-closure obligations and different 
types of facilities may have different closure 
requirements; 

(2) The status of the facility involved, because the rules 
distinguish between existing facilities 1;.;ith "interim 
status" (40 CFR 265) and facilities which are 
pperating under a RCRA permit (40 CFR 264) and 

(3) The state where the facility is located, because many 
states are in the process of being authorized to 
administer their own hazardous waste programs and may 
be promulgating rules that are not identical to 
federal EPA requirements. 

"Sources of Further ·Information" (incl~ded at the end of this chapter) 
outlines how these rules appear in the Code of ·Federal Regulations (.CFR), the 
dates of publication in the Federal Register, and the appropriate EPA 
Guidance Manuals on RCRA closure and post-closure requirements (See Exhibits 
I-3 through I-5). This introduction includes a discussion of owner or 
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operator responsibilities as well as an explanation of the relationship 
between state and federal requirements. 

C. PURPOSE 

This manual has three primary purposes: 

(1) To assist owners, operators, and the financial 
community in understanding their responsibilities and 
fulfilling requirements in a timely fa~hion; 

(2) To assist Regional Administrators in developing 
effective procedures to implement ~he requirements; and 

(3) To promote uniform and coordinated implementation 
within and among Regions to ease the burden on owners 
or operators., the financial community, and EPA 
personnel. 

To accomplish these goals, the manual describes the responsibilities of 
the regulated community, the tasks that must be performed, and the future 
contingencies that may arise. Similarly, the manual outlines the functions 
which Regional Offices must perform and future problems they may encounter. 
Checklists and sample submissions are provided as well as sources of further 
information. 

D. 0~1N1:R OR OPERATOR RESPONSIBILITIES 

All hazardous waste management facilities are subject to closure 
requirements (except fc,r facilities that only store wastes for 90 days or 
less). However, only d.isposal facilities where hazardous wastes are to remain 
after closure are subje,ct to post-closure requirements. (See 40 CFR 
265.110.) To satisfy closure and post-closure requirements, owners and 
operators of hazardous waste facilities must prepare closure and post-closure 
plans, as applicable, Emd cost estimates based on_ those plans. States and the 
federal government only are exempt from the standards for cost estimates and 
financial assurance; all other owners and operators must satisfy those 
requirements as well. 

The RCRA financial requirements regulations apply to both the owner and 
-the operator of a hazardous waste management facility. The actual provision 
of financial assurance, however, may be offered by either-the owner or 
operator. EPA will consider both parties responsible for carrying out the 
requirements, and leavEis it up to the parties themselves to undertake, share, 
or divide the actual p1:ovision of financial assurance. 

Owners or operators should be sure to provide their financial institutions 
with the name and telephone number of the EPA Regional contact, the required 
wording of in_struments included in this manual, as well as copies- of the 
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regulations· cited in Exhibit II-3. The regulations themselves may be obtained 
by·contacting the RCRA Hotline (800) 424-9346 (toll free) or (202) 382-3000, 
or the Superintendent of Documents, Washington, D.C. 20402. If financial 
institutions have questions about specific procedures or issues not covered in 
the regulations, they may contact the RCRA financial specialist in each EPA 
Region. See Appendix A. 

Until permits have been issued under RCRA, EXISTING FACILITIES are subject 
to the INTERIM STATUS rules. When a facility receives a RCRA permit, the 
rules for PERMITI'ED FACILITIES will apply (See Exhibit I-3). In contrast to 
other RCRA standards, the financial requirements for interim status and 
permitted facilities are quite similar. Therefore, the chapters describing 
the individual financial mechanisms are based on the interim status 
requirements; however, each chapter includes subsections which detail any 
provisions unique to permitted facilities. 

This guidance document is based on the revised interim final rules on 
financial requirements for closure and post-closure care published in the 
Federal Register on April 7, 1982 and effective as of July 6, 1982. These 
rules have been designed and revised to facilitate the goal of assuring that 
funds will be available for proper closure and post-closure care of hazardous 
waste management facilities. EPA Regional Offices have designated personnel 
to answer questions and provide materials. (See Appendix A-1.) EPA 
Headquarters may also be co·nsul ted through the RCRA HOTLH-iE (800-424-9346 toll 
free or 202-382-3000). Appended to each chapter of this manual are other 
useful sources of further information. 

E. EPA HEADQUARTERS ROLE 

Because this is a new program, problems may arise that either must be 
resolved case-by-case or had not been anticipated by the regulations (or this 
guidance). To assure uniformity of implementation, EPA Regional Offices 
should communicate with EPA Headquarters to determine if such problems have 
arisen elsewhere and to discuss options for resolving the questions. Further 
guidance or memoranda will be distributed by Headquarters as additional issues 
are resolved. Owners or operators and financial community representatives are 
also free to contact Headquarters but should initially discuss all questions 
with the Regional Office staff (see Appendix A) or appropriate state agency 
.(see Appendix B) who have primary responsibility for implementing the 
requirements and overseeing·compliance. (See Section F below.) 

As administrative experience with the financial assurance standards 
accumulates, allocation of responsibility between Headquarters and the 
Regional Offices for review of compliance. may shift in certain circumstances 
to exploit potential efficiencies. For example, the f~asibility of 
centralizing and automating annual review of financial test data is under 
investigation. Headquarters currently envisions that the Regional Offices 
will play the lead role in determining compliance with financial assurance 
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standards. Headquarters will act as a clearinghouse of information and source 
of technical assistance. 

In order to foster unified implernenta-cion of the financial requirements, 
Headquarters will be available to provide guidance on· review of financial 
assurance demonstrations which apply to more than one EPA Region; procedures 
for coordination with Enforcement; and responses to bankruptcies of owners or 
operators, their corporate guarantors, and financial institutions: 

F. RELATIONSHIP BE'NEEN STATE AND FEDERAL REQUIREMENTS 

The Resource Conservation and Recovery Act (RCRA) does not prevent s-cates 
from independently enac.ting closure or post-closure financial requirements, 
and a number of states have done so. Moreover, under RCRA, states may apply 
to EPA for the authority to administer a state hazardous waste management 
program in lieu of federal implementation of such a program; these states must 
have financial requirements equivalent to the federal rules to obtain such 
authorization. Thus, hazardous waste facilities may be subject to state 
financial requirements and must satisfy applicable rules, whether promulgated 
as part of an EPA-authorized state program or independently. 

In addition to det1!rmining w~at state financial requirements exist ( if 
any), owners or operators must also determine whether facilities are located 
in states that have received EPA authorization to administer hazardous waste 
programs in.lieu of RCRA. State program authorization typically proceeds in 
"Phases," prior to final authorization. Thus, as of May 10, 1982, · twenty-nine 
sta~es had received Pr~~SE I INTERIM AUTHORIZATION, including three states 
which have also received PHASE II INTERIM AUTHORIZATION. See Exhibit I-1. 
Once a state has received either Phase I or II interim authorization, owners 
or operators need comply only with whatever state financial assurance 
requirements exist, if any. 

Owners or operators should be aware of how the phases of the sta~e 
authorization process relate to the RCRA financial requiremen-cs. First, to 
receive Phase I interi.m authorization, a state need not have established 
financial assurance r~quirements. However, such requirements must be 
established and sub&tantially equivalent to RCRA standards for a state to 
receive Phase II interim authorization. In.either case, interim status 
facilities are not subject to federal RCRA financial requirements~ only such 
state requirements as exist will apply. Owners or operators should note that 
Phase-II authorization may well establish some additional financial 
requirements for interim status facilities. 

Beyond this, facilities need comply only with permit requirements, whether 
a permit is State or ?ederally-issued. If a RCRA permit is issued to a 
facility in a state t'.:i.at does not have Phase II authorization, federal 
requirements (40 CFR 264) apply in addition to any independent state permit 
requirements. States with Phase II authorization may issue permits in lieu of 
RCRA permits for one or more categories of ~azardous waste facilities; federal 
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Alabama 
*Arkansas 

Ca I I rornia 
Co1111ect icut 
Oe lawa re 
Florida 
Georgia 
Iowa 
l<ansa s 
1<011tucky 

[XII I 8 I T I - I 

STATES WIT11 INITRIM AUlllORIZAllON AS OF MAY 10~ 

Louisiana 
Maine 
Maryl and 
Ma~sachusetts 
Mississippi 
Montana 
New ttampshire 

*North Carol Ina 
North Oakota 
Oklahoma 

Oregon 
Pennsylvania 
Rhode Is I and 
South Caro I i na 
Tennessee 

*Texas 
Utah 
Vermont 
VI rg in la 
Wisconsin 

* These states have received Phase 11 interim authorization In addition to 
Phase I. 

H 
I 

°' 

CX69 page 21 of 252



I-7 

requirements do not apply to permits issued by. a state under Phase II 
authorization. Of course, such a state must have financial assurance 
requirements that are substantially equivalent to federal standards. 

Exhibit I-1 lists the states with interim authorization as of Hay 10, 
1982. Since some "Phase I" and non-authorized states do have financial 
requirements, owners and operators should contact the appropriate state agency 
(see Appendix B) or the EPA Regional Office for more specific information. To 
the extent that state requirements are similar to RCRA rules, Chapters II 
through VII of this manual can be used to supplement materials available from 
state agencies. However, no submissions to EPA Regional Offices are required, 
and reference to Chapte.r VIII will not be necessary. 

State and/or federc:Ll officials may and/or need to review the financial 
assurance offered by the owner or operator to determine if it satisfies 
applicable requirements. Whether it is a state and/or Federal agency that is 
responsible for that determination depends on the authorization status of the 
state program, and on whether the state has financial responsibility 
requirements of its own. Exhibit I-2 shows the appropriate authority for 
review. The owner or <>perator should therefore ascertain which age11cy is 

·responsible for review, and submit all documents for review to that agency. 

EXHIBIT I-2 

WHERE To· SEND FINANCIAL REQUIREMENTS DOCUMENTS 
FOR FACILITIES WITH INTERIM STATUS 

Status of State 
Program Authorization 

Does State Have Its Own Reauirements? 

No Authorization 

Phase I Interim Authorization 

Phase II Interim Authorization 

Yes No 

Send to state and 
EPA. (Case 1) 

Send to state only. 
(Case 3) 

Send to state only. 
(Case 3) 

Send financial 
information to 
EPA only. 

(Case 2) 

No submission 
_necessary. 

(Case 4) 

Not applicable 
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In states with financial requirements but neither Phase t nor Phase II 
authorization (Case 1), the owner or operator must comply with state financial 
assurance requirements and submit the assurance for review to the EPA Regional 
Administrator by the effective date to determine whether the RCRA requirements 
are satisfied. This is discussed in detail in Chapter VIII. 

In states with no financial requirements and no state program 
authorization (Case 2) the owner or operator need only submit documents to EPA 
which satisfy federal RCRA requirements, as described in this manual. 

In states with closure or post-closure financial requirements and either 
Phase I or Phase II authorization (Case 3), owners or operators should submit 
all required financial assurance information to the state program officials 
only. 

In a Phase I state without its own fL.~ancial requirements (Case 4) owners 
or operators are not required to submit any financial assurance information. 
Any information that is required, however, would be submitted to the state. A 
facility in a Phase I state that applies for a RCRA permit, however, must 
comply with federal requirements. 

In a state which has. not received authorization but has financial 
requirements the satisfaction of state financial requirements may not always 
satisfy the requirements of federal EPA rules. For example, a state may 
establish financial requirements based on only ten-to-fifteen years of 
post-closure care as opposed-to the up-to-thirty years (or more) which can be 
required·under the·federal system. In these cases, owners or operators may 
have to provide additional assurance to satisfy federal financial 
requirements. Where state rules are stricter than federal EPA provisions, no 
additional financial assurance demonstrations will ordinarily be required. 
This situation is discussed in Chapter VIII. 
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G. SOURCES Of fUHTIIER I NfORMATIO!i 

facility Status & Type 

Storage 
Treatment 
and Disposal 
faci I ities 

Disposal 
raci I ities 
Only 

Interim 
Status 

Pe rm I tted 
facility 

Interim 
Status 

Penni tted 
faci Ii tY, 

£XII I 8 IT I - 3 

CLOSURE ANO POST-CLOSURE ~[GULATIO!iS 
40 CfR Parts 264 and 265, Subparts G and II 

Closure Plans 

110 CfR 265.112 

110 CfR 2611. 112 

40 cm 265.112 

110 cm 2614. 112 

Post-Closure 
Plans 

N/A 

N/A 

110 CfR 265. 118 

110 CfR 2611. 116 

Cost Estimates 

l10 CfR 265. 1112 

l10 CfR 2611. 142 

110 CfR 265. I 1111 

1,0 CfR 2611. 11111 

Source: Title 110, Code of federal Regu.JJ!.tions (Cffl}. 

financial 
Requirements 

l10 CfR 265. 1113 

110 CfR 265. 1115 

40 crn 2611. 145 

H 
I 

\0 
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EXHIBIT I-4 

FEDERAL REGISTER CITATIONS FOR LATEST 
CLOSURE AND POST-CLOSURE REGULATIONS 

(1) Closure and Post-Closure 
Plans 

(a) Permitted Facilities 

(b) Interim Status 

(2) Cost Estimates 

(a) Permitted Facilities 

(b) Interim Status 

Regulatory Status 

Interim Final 

Amendment (Minor) 

Revised Interim Final 

Inter:i,m Final 

Amendment (Minor) 

Amendment (Minor) 

Final 

Amendment/Extension 
of Time Period 

Federal Regis-cer 

46 :R 2849-2851 
January 12, 1981 

46 FR 7678 
January 23, 1981 

46 FR 2875-2877 
January 12, 1981 

46 FR 2802-2847 
(Preamble) 

46 FR 2851-2852, 
2856 (Regulations) 

January 12, 1981 

46 FR 7666-i678 
(Preamble) 

46 FR 7678 
(Regulations) 

January 23, 1981 

47 FR 15044 
(Preamble) 

47 FR 150·4 7, 15052 
(Regulations) 

April 7, 1982 

45 FR 33154-33220 
(Preamble) 

45 FR 33243-33244 
(Regulations) 

May 19, 1980 

45 FR i2039-72040 
October 30, 1980 
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EXHIBIT I-4 (continued) 

FEDERAL REGISTER CITATIONS FOR LATEST 
CLOSURE AND POST-CLOSlJRE REGULATIONS 

Topic 

(2) Cost Estimates 
(b) Interim Status 

(continued) 

(3) Financial 
Resoons ibility 
Requirements 

(Permitted Facilities 
and Interim Status) 

Regulatory Status 

Restated 

Amendment (Minor) 

Revised Interim 
Final 

Corrections to 
Trust Agreement 
Wordi;ig 

Federal Register 

46 FR 2802-2847 
(Preamble) 

46 FR 2877-2878, 
2880-2881 
(Regulations) 

January 12, 1981 

47 FR 15044 
(Preamble) 

47 FR 15064, 15069 
(Regulations) 

April 7, 1982 

47 FR 15032-47 
(Preamble) 

47 FR 15047-74 
(Regulations) 

April 7, 1982 

47 FR 19995 
May 10, 1982 
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EXHIBIT I-5 

CURRENT BACKGROUND DOCUMENTS OR GUIDANCE 
40 CFR Parts 264 and 265, Subparts G and H 

(1) Closure and Post-Closure Plans 

(2) Cost Estimates 

(3) Financial Assurance 
for Closure and 
Post-Closure Care 

Background Document, Interim Status 
Standards and General Status Standards 
for Closure and Post-Closure Care 
(EPA, December 31, 1980). 

Closure and Post-Closure: Interim 
Status Standards (FINAL DRAFT 
GUIDANCE, November 1981, General 
Research Corp.). 

Final Draft Guidance for Suboart Hof 
the interim Status Standards for Owners 
and Ooerators of Hazardous Waste Treat
ment, Storage and Disoosal Facilities 
(FINAL DRAFT GUIDANCE, November 1981, 
General Research Corporation). 

Background Document, Parts 264 and 265, 
Subpart H, Financial Requirements, 
Final Regulations (EPA, December 31, 
1980). 

Background Document for the Financial 
Test and Municioal Revenue Test (EPA, 
November 30, 1981). 

Financial Assurance for Closure and 
Post-Closure Care: Reauirements for 
Owners or Operators of Hazardous Waste 
Treatment, Storage and Disoosal Facili
ties (GUIDANCE, 1982, ICF Incorporated). 

See also documents cited in Chapter VII. 
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II. OVERVIEW OF FINANCIAL REQUIREMENTS 

This chapter presents an overview of the RCRA financial assurance 
requirements, including responsibilities c0mmon to all the mechanisms 
acceptable_ for compliance. Hore detailed information about each mechanism is 
contained in the chapter on that mechanism. 

A. OVERVIEW OF RESPONSIBILITIES 

This section briefly reviews the major responsibilities of the three 
parties to most financial assurance mechanisms, the owner or operator, the 
Regional Office, and t~e financial institution or parent guarantor. Each of 
the steps described here is discussed in greater detail in the rest of this 
chapter. Summary checklists are provided as Attachments II·l and II·2 at the 
end of this chapter. 

1. Owner or Operator Responsibilities 

To select a mechanism for complying with.closure and post-closure 
financial assurance requirements, owners or operators will want to consider 
such factors as the cost and availability of alternative mechanisms, tax 
treatment of payments, and effects on balance sheets. Many owners or 
opera"tors would benefit from an initial discussion with their own bank, 
accountant, or financi.al advisor regarding the relative advantages of the 
different mechanisms for complying with the regulations. 

Once the owner or operator decides upon a mechanism for complying with the 
RCR.A financial assurance regulations, it must approach a qualified financial 
institution or parent and negotia"te the terms of the assurance. The financial 
institution may request detailed information from the owner or operator before 
the financial assurance deal will be consummated. The owner or operator will 
have to make sure thai: the financial assurance mechanism is in the amount anc. 
form required by EPA, is signed as required, is in effect at the appropriate 
time, and is submitted to the Regional Office when required. 

During the operating life of the facility and while the financial 
assurance mechanism i:s in force, -:he owner or operator will have to increase 
the amount of the assurance to take into account cost estimate increases due 
to inflation or any changes in closure or post-closure plans. The owner or 
operator may also request from the Regional Administrator a reduction in 
assurance when cost estimates decrease. 

When the financial institution enters bankruptcy or otherwise loses its 
qualifications to provide assurance under the regulations, the owner or 
operator must obtain alternative means of financial assurance. When ownership 
or operating responsibility for the facility is transferred,. or a change in 
the method of assuran.ce is sought, termination of the existing assurance 
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mechanism will only be permitted once substitute financial assurance has 
otherwise been obtained. When the financial institution or parent guarantor 
exercises its right to cancel assurance, the owner or operator may have only 
90 days to obtain replacement assurance. 

When closure begins, the owner or operator may begin submitting itemized 
bills to the Regional Administrator for reimbursement. When closure is 
complete and again when post-closure care is complete, the owner or operator 
will want to apply to the Regional Administrator to be released from financial 
assurance requirements. 

The responsibilities of the owner or operator are summarized in Attachment 
II-1. 

2. Regional Office Responsibilities 

The Regional Administrator has the lead responsibility for assisting the 
owner or operator to understand and comply with the RCRA financial 
responsibility requirements. The Regional Office must institute procedures 
for reviewing and administering the financial assurance information submitted 
by the owners and operators in its region. First, the Regional Office must be 
certain that the financial institution qualifies to provide assurance under 
the regulations. Second, the assurance must be provided in the proper amount 
and form, it must be signed by both the owner or operator and the financial 
institution (or someone properly ~cting on their behalf), and it must be in 
effect and submitted to the Regional Administrator by the required dates. 

While financial assurance is in effect, the Regional Office will have to 
make certain that -the assurance mechanism is updated during the operating life 
of the facility to reflect adjustments to cost estimates due to inflation and 
changes in cost estimates resulting from new plans. Increases in cost 
estimates must be covered by add1tional assurance, while owners or operators 
may request reduction in assurance when cost estimates decrease. 

The Regional Office must also be sure that assurance is maintained in the 
event of bankruptcy of the financial institution or if the institution or 
parent guarantor ceases to remain qualified. The Regional Office must also 
permit the owner or operator to terminate assurance only when alternate 
assurance is being provided by the present or a new owner or operator. If the 
financial institution or parent guarantor sends notice of cancellation, the 
Regional Office must assure that either alternate f~nancial assurance is 
provided within 90 days or the mechanism is used to fund closure and/or 
post-closure care. 

The Regional Office should authorize reimbursement of closure and/or 
post~closure care expenses only after itemized bills are submitted and it is 
determined that the expenses are in accordance with the plan or otherwie 
justifiable. When payment for closure is being made from a TRUST FUN~ or 
pursuant to.INSURANCE, the Regional Administrator may withhold reimbursement 
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until closure is compleited if he believes that the cost of closure will be 
significantly greater than the amount of assurance provided. Finally, the 
Regional Office will need to release owners and operators from financial 
assurance requirements once closure is complete and later, when post-closure 
care is complete. 

The responsibilitieis of the Regional Office are summarized in Attachment 
II-2. 

3. Financial Inst:'.tution or Parent Guarantor 

The financial inst:Ltution or PARENT GUARANTOR becomes involved in the RCRA 
Subpart H requirements only because of the agreement it enters into with the 
owner or operator. As a result, the responsibilities of the financial 
institution or parent guarantor are prescribed by the instrument itself and 
its accompanying documimtation and applicable state and federal regulations. 
In all cases, the financial institution and the owner or operator are 
responsible for ensuring that the wording of the instrument is identical to 
the regulations. Most of the other major obligations of the financial 
institution vary from mechanism to mechanism and are spe.cified in the 
instrument. 

One important feature is common to most methods of financial assurance 
involving a financial institution or a corporate guarantor -- cancellation. 
Notice must be given tc, both the owner or operator and the Regional 
Adminis~rator .120 days before cancellation. If alternate assurance is not 
provided by the owner or cperato.r within 90 days, the financial institution or 
parent guarantor will remain responsible according to the terms of the 
mechanism. The Regional Administrator is authorized to draw upon or .enforce 
financial assurances prior to the effective date of their cancellation_. 

B. FINANCIAL ASSURANCE OPTIONS 

This section is divided into two parts. The first describes the 
individual financial assurance mechanisms that are available to owner~ and 
operators under the RCaA financial assurance regulations. The second part 
describes how and when several different financial assurance mechanisms can be 
used together. Exhibi't II-1 lists the financial assurance regulations by 
mechanism, while Exhibit II-2 gives an overview of these regulations by 
subject area. 

1. Summarv of Different ~echanisms 

TRUST FUNDS assure pa_yment of closure or post-closure costs from a fund 
held in trust by a bank or other qualified entity. The owner or operator 
deposits money over ti:me into the fund, which is invested by the financial 
institution. Payments into the fund are generally made an...,ually; the size of 
the payments required depends on the value of the trust fund at that time, the 
amount of cost estimates being assured, and the period over which payments are 
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EXHIBIT II -1 

FINANCIAL ASSURANCE MECHANISMS REGULATIONS 

Mechanism Interim Status Permitted Facility 

--------- -------------- ------------------
Trust Funds 

Closure 40 CFR 265.143(a) 40 CFR 264.143(a) 
Post-Closure 40 CFR 265.145(a) 40 CFR 264.145(a) 

Financial Guarantee Bonds 
Closure 40 CFR 265.143(b) 40 CFR 264.l43(b) 

Post-Closure 40 CFR 265.145(b) 40 CFR 264.145(b) 

Performance Bonds 
Closure Not applicable 40 CFR 264.l43(c) 

Post-Closure Not applicable 40 CFR 264.145(c) 

Letters of Credit 
Closure 40 CFR 265.l43(c) 40 CFR 264.143(d) 

Post-Closure 40 CFR 265.145(c) 40 CFR 264. 145 (d) 

Insurance 
Closure 40 CFR 265.143(d) 40 CFR 264.143(e) 

Pos-e-Closure 40 CFR 265.l45(d) 40 CFR 264.l45(e) 
. 

Financial Test and 
Corporate Guarantee 

Closure 40 CFR 265.143(e) 40 CFR 264.143(f) 
Post-Closure 40 CFR 265.145(e) 40 CFR 264. 145 ( f) 

State-Required Mechanisms 40 CFR 265.149 40 CFR 264.149 

State Assumption of 40 CFR 265.150 40 CFR 264.150 
Res pons ibili 1:y 

Source: Title 40, Code of Federal Regulations (CFR). 
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EXHIBIT II-2 

OVERVIEW OF FINAi\JCIAL REQUIREMENTS REGULATIONS 

Definitions 

Adjusting cost estimates 
for inflation 

Use of multiple financ.ial 
mechanisms; Use of one: 
mechanism for multiplei 
facilities 

Release from Requirements 

Combination of mechanisms 
(closure and post-closure) 

Incapacity of owner, 
operator, guarantor, ,:,r 
financial institution 

Wording of Instruments 

Interim Status 

40 CFR 265.141 

40 CFR 265.142(b) 

40 CFR 265.143(f),(g) 
(closure) 

40 CFR 265.145(f),(g) 
(post-closure) 

40 CFR 265.143(h) 
(closure) 

40 CFR 265.l45(h) 
(post:-closure) 

40 CFR 265.146 

40 CFR 265 . 148 

40 CFR 265 .151 

Source: Title 40, Code of Federal Regulations (CFR). 

Permitted 
Facilities 

40 CFR 264.141 

40 CFR 264.142(b) 

40 CFR 264.143(g),(h) 
(closure) 

40 CFR 264.14S(g),(h) 
(post-closure)" 

40 CFR 264.143(i) 
(closure) 

40 CFR 264.14S(i) 
(post-closure) 

40 CFR 264.146 

40 CFR 264. 148 

40 CFR 264.151 
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to be made. A fee is usually charged for the institution's services. Through 
the· payments into the fund and the income received on the investments, the 
trust fund is expected to grow until it is large enough to cover the estimated 
expenditures for closure and/or post-closure care. As these expenditures are 
made, EPA authorizes reimbursement from the trust fund. See Chapter III for 
details. 

SURETY BONDS under RCRA are of two types: FINANCIAL GUARANTEE BONDS 
(which are allowed at both interim status facilities and permitted facilities) 
and PERFORMANCE BONDS (allowed only at permitted facilities). In a financial 
guarantee bond, a SURETY guarantees that a specific amount of money will be 
available for closure and/or post-closure care if the owner or operator fails 
to fulfill its obligations. A PREMIUM is charged to the owner or operator for 
this guarantee. In a performance bond, the surety .may either perform closure 
and/or post-closure care or pay the PENAL SUM of the bond, if the owner or 
operator fails to fulfill its obligations. Under either type of bond, the 
owner or operator establishes a STANDBY TRUST FUND, into which any payments 
from the surety will be made. If the surety is required to pay or perform 
under the terms of the surety bond, the surety would probably seek to recover 
its expenses from the owner or operator. See Chapter IV for details. 

LETTERS OF CREDIT provide assurance of the availability of funds for 
closure and/or post-closure expenses from a bank or other financial 
institution. Firms with a good credit history with a financial institution 
may find this mechanism desirable, since the bank's fee and interest rate are 
negotiable and- are based on the firm's credit-worthiness. Under this 
arrangement, EPA can direct the deposit of the funds into a STANDBY TRUST 
FUND, to be used for closure and/or post-closure payments in case of 
nonpayment or nonperformance by the owner or operator or if the letter were 
being cancelled without the substitution of alternate assurance. The bank 
would then require repayment from the owner or operator including an interest 
charge. The owner or operator cannot draw upon the letter of-credit to 
finance actual closure and/or post-closure activities (it must use other funds 
or credit lines to pay for these activities). See Chapter V for details. 

INSURANCE assures payment of closure or post-closure expenses whenever 
needed by an insurance company regardless of the owner or operator's ability 
to pay these costs. The insurer agrees to reimburse providers of closure 
and/or post-closure care at the direction of the EPA. PREMIUMS must be paid 
by the owner or operator. The owner or operator is essentially paying the 
insurer to assume the liability of providing for closure and/or post-closure 
expenses up to the FACE AMOUNT of the policy. This may be a desirable option 
for firms with a good relationship with an insurer, or for use by small firms 
for which after-tax trust fund payments may be relatively high compa~ed to 
insurance premiums. This type of insurance should not be confused with 
liability insurance for sudden and non-sudden events. See Chapter VI for 
details. 
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THE FINANCIAL TEST and CORPORATE GUARANTEE provide assurance to EPA that 
an'owner or operator o~ its PARENT CORPORATION is financially strong enough 
to be able to pay the ,~stimated costs for closure and/or post-closure care. 
The specific requirements of two sets of financial test criteria are described 
in detail in Chapter VII; at least one of these sets of criteria must be met. 
In general, firms must have adequate NET INCOME, NET WORKING CAPITAL, ASSETS, 
or NET WORTH relative to the total estimated closure and/or post-closure 
expenses, or have ready access to capital. A high bond· rating may be used to 
satisfy some of the test criteria. This option will be attractive for many 
large domestic firms in strong financial condition. The cost to the firm or 
its parent company will almost certainly be less than the costs of payments to 
financial institutions under the other alternatives, since the firm is neither 
building a fund nor paying a (risk) premium. 

STATE MECHANISMS are any financial assurance mechanism required or 
offered by a state gov,~rnment that offers assurance of payment of closure or 
post-closure care expenses equivalent to the federal RCRA assurance 
mechanisms. EPA must approve the use of these mechanisms, in whole or part, 
in satisfaction of fed1~ral requirements. Some states have established 
provisions or funds which assume responsibility for closure and/or 
post-closure care. While not necessarily relieving the owner or operator from 
ultimate liability, a state's assumption of responsibility provides assurance 
to EPA that closure and/or post-closure expenses will be met. Use of these 
financial assurance options for facilities in states without INTERIM 
AUTHORIZATION is d.iscussed in Chapter VIII. 

2. Using Combinations .of Mechanisms and 
Covering Multicle Facilities 

One financial mechanism may be used for both closure and post-closure care 
of a facility. Owners or operators may also use one or more financial 
mechanisms to cover multiple facilities, or combine different mechanisms to 
cover one facility. For example, when coverage must be increased due to 
inflation or changes in plans, adding a different mechanism could be less 
expensive or burdensome than increasing the coverage of existing mechanisms. 
Combinations of mechanisms may be used for: (1) closure only, (2) 
post-closure only, or (3) closure and post-closur~. 

Not all mechanisms may be us·ed in combination. Combinations of trust 
funds, financial guran1:ee bonds, letters of credit, and insurance are 
permi6sible. Firms using the financial test, corporate parent guarantee, or 
performance bond to provide assurance of closure and/or post-closure care at a 
facility may !!£E use_other financial mechanisms to cover~ of the costs 
of the same facility, E!Ven if the cost estimate increases. The financial 
test, parent guarantee, and performance bond may only be used to cover the 
entire closure cost estimate and/or post-closure cost estimate of a facility. 
A single facility could, however, utilize the financial test, corporate 
guarantee, or performance bond for closure only and one of the other 
mechanisms for post-closure care, or vice versa. 

CX69 page 34 of 252



II-8 

If ari owner or operator wishes to use a trust fund in comb~nation with a 
firtancial guarantee bond or letter of credit, it need not establish a separate 
standby trust fund, since the role of the standby trust fund is fulfilled by 
the trust fund itself. Similarly, it need only es~ablish one standby trust 
fund for combinations of financial guarantee bonds and letters of credit. 

Owners or operators must submit specific documentation of facilities and 
amounts covered by each mechanism when assurance is being provided for 
multiple facilities. If the facilities are located in more than 9ne EPA 
region, identical evidence of financial assurance must be submitted to the 
Regional Administrator of each region. In any case, the total financial 
assurance must equal at least the amount of the total cost estimates. This 
assists EPA in verifying the adequacy of coverage for each site and 
coordinating this verification process among regions. 

When the Regional Administrator authorizes use of funds for closure or 
post-closure care of a facility, he may direct payments from any or all 
mechanisms used in combination to provide coverage for that facility. The 
choice of which mechanism to draw upon first rests with the Regional 
Administrator. F~r example, if a letter of credit and an insurance policy 
cover a facility, the Regional Administrator may authorize withdrawal from 
either instrument. In the case of multiple facilities covered by a single 
mechanism, he may use only the amount of funds designated for that facility; 
unless the owner or operator agrees to the use of additional funds available 
under the mechanism. For example, if a trust fund covers three facilities and 
the Regional Administrator must authorize funds for only one, he may continue 
to draw upon the trust fund only up to the amount stipulated for that facility. 

C. QUALIFICATIONS FOR FINANCIAL INSTITUTIONS &'ID 
PARENT GUARANTORS 

All of the financial assurance mechanisms except the financial test 
require that a third party assure the payment of closure and post-closure 
expenses. Exhibit II-3 shows the minimum qualifications for financial 
institutions acting as trustees, or issuing letters of credit, surety bonds, 
and insurance policies, and the minimum qualifications for a pare~t 
corporation to act as a corporate guarantor. 

D. INITIAL SUBMISSIONS 

All documents anq correspor.dence to be submitted to the Regional 
Administrator regarding financial assurance requirements should be marked 
"Attention: RCR.~ Financial Requirements" as part of the address. 

Use of certified mail is only required when financial institutions or 
corporate guarantors submit notices of intent to cancel or terminate 
mechanisms and when the o~ner or operator or corporate guarantor submit 
notices of commencement of bankruptcy proceedings. 
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EXHIBIT II - 3 

QUALIFICATIONS FOR FINANCIAL INSTITUTIONS 
AND PARENT GUARANTORS 

INSTITUTION 

Banks, savings and loans, 
other financial instit1l
tions 

Surety companies 

Banks, savings & loans, 
mutual savings banks, 
credit unions 

Insurance companies 

Parent Corporation 

MECHANISM 

Trust Fund 

Surety Bond 

Letters of credit 

Insurance 

Corporate Guarantee 

QUALIFICATIONS 

Authority to· act· as a 
trustee; trust opera
tions regulated and 
examined by a Federal or 
State Agency 

Listed as an acceptable 
surety in Circular 570 
of the U.S. Department 
of Treasury and licensed 
in the state where the 
surety bond is executed 

Authority to issue 
letters of credit; 
letter of credit 
operations regulated and 
examined by a Federal or 
State Agency 

Licensed to transact the 
business of insurance in 
one or more states; or 
eligible to provide 
insurance as an excess 
or surplus lines 
insurer, in one or more 
states 

Directly .own at least 50 
percent of the voting 
stock of the owner or 
operator; must also 
satisfy financial test 
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1. Form and Amount of Financial Assurance 

The precise wording required for each mechanism is specified in the 
regulations. Copies of the required wording for individual mechanisms are 
included in the later chapters of this manual as Attachments. Both the owner 
or operator and the financial institution or parent guarantor must assure that 
the wording of financial mechanisms conforms to the regulations. 

The required documents will always include a list or letter identifying 
the facilities covered. The information must include: 

• 

• 

• 

• 

The facility's EPA Identification Number 

The name and address of the facility 

Identifying information on the financial instrument, 
if any; including the name and address of the issuing 
institution, and identification number of the 
instrument itself. 

Amount of funds for closure or post-closure assured 
by each mechanism for each facility. 

The owner or operator must be sure that the signatories are authorized to 
act as representatives of the firm in transactions of that type. If the owner 
or operator is a division of corporation, for example, an officer of the 
corporat.ion must usually sign on the division's behalf. If the owner or 
operator is a partnership, the signatory must indicate that he is signing for 
the partner~hip (i.e. with words such as "for the partnership" or "for ABC 
Company"). If the owner or operator is an individual, he may sign himself. 
In all cases, however, persons having an appropriate POWER OF AITORNEY may 
sign on behalf of the owner or operator; a copy of the power of attorney 
should be attached to the document. 

These documents must be in effect by the effective date of the regulations 
(for facilities under interim status), or before the first receipt of 
hazardous waste (for new permitted facilities). The owner or operator is 
responsible for verifying that the accountant, financial institution, 
assurance mechanism, or corporate parent meets EPA requirements, which are 
detailed in Chapters III through VIII of this manual. 

The amount of the financial assurance must, at a minimum, equal the 
CURRENT COST ESTIMATES for closure and/or post-closure care. Of course, if 
multiple mechanisms are used (see Section B of Chapter II), the combined 
coverage must at least equal the cost estimate. The initial amount of 
coverage may be larger than the cost estimate in order to accommodate expected 
revisions in the estimate due to inflation. 

CX69 page 37 of 252



II-11 

The owner or operator is responsible for ensuring that the mechanism(s) 
cater(~) the entire estimated cost, with one exception. If the trust fund is 
employed, then a pay-Ln period is allowed before the trust fund completely 
covers the closure or post-closure cost estimates. 

2. Obtaining Financial Assurance 

If an owner or operator decides on a mechanism involving a credit or 
insurance arrangement (surety bond, letter of credit, insurance policy), the 
financial· inst:itution will request detailed information on the facility and 
the firm itself. This information may include: 

• 

• 

• 

• 

• 

• 

• 

• 

Historical financial data (balance sheets and profit 
and loss statements) on the facility and the business 
entity (corporation, partnership, etc.) owning or 
operating it; 

Current financial statements (probably the latest 
interim statements will be required); 

Projected financial information (income statements, 
cash flows, and balance sheets) reflecting the expected 
risks and profits associated with the future operation 
of the facility; 

The closure or_post-closure plans and cost estimates; 

A description of the facility, its location, the 
types and quantities of waste, and other information 
reflectLng the risks involved with the site; 

A description of the business entity owning or 
operating the facility and its other facilities and 
~ines of business; 

The past operating experience of this facility and 
others owned or operated by the same business entity; 
and 

A description of the principal individuals owning and 
operating the facility, including their qualifications, 
experience, and financial condition. 

Initially, the availability of certain mechanisms ~, surety bond, 
insurance) may be limited in some areas. 
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E. SUBSEQUENT RESPONSIBILITIES FOR UPDATING AND MAINTAINING COVERAGE 

1. Updating Coverage 

EPA rules for estimating closure and post-closure costs require that 
during the operating life of the facility cost estimates be adjusted annually 
to take account of inflation and that new cost estimates be calculated each 
time closure or post-closure plans are changed. In either instance, owners or 
operators may need to increase the amount of financial assurance initially 
provided. 

Adjustment for inflation is calculated using the INFLATION FACTOR derived 
from the Implicit Price Deflater for Gross National Product as published in 

· the U.S. Department of Commerce Survey of Current Business and in the 
Economic Indicators published by the Council of Economic Advisors. The 
inflation factor is calculated by dividing the latest published annual 
deflater by the deflater for the previous year. Owners or operators may 
contact local libraries or the appropriate Regional Office to obtain data on 
deflators and the current inflation factor. The adjustment must be made 
within 30 days after the anniversary of date on which the initial cost 
estimate was prepared. 

Whenever the CURRENT COST ESTir~~TE exceeds the coverage of the financial 
assurance mechanism(s) because of increases due to inflation or changes in 
plans, the owner or operator must arrange for increased coverage using the 
same mechanism or through a combination of mechanisms. The additional 
coverage must be obtained and evidence of it submitted to the Regional 
Administrator within 60 days after the cost estimate increase. 

If during the operating life of the facility the cost estimate for closure 
or post-cl.Psure should decrease due to a change in operating plans or other 
factors, the· owner or opera~or may apply to the EPA Regional Administrator for 
approval of a decrease in coverage. In certain instances, decreases in 
assurance may be permitted during the post-closure period. Generally, the 
Regional Administrator will require that the closure or post-closure plans and 

·cost estimates be submitted for review; requests for decreases in coverage 
will be denied when plans or cost estimates are incomplete or if cost 
estimates are unreasonably low. Potential effects of inflation will also be a 
major consideration in evaluating requests for decreases in the amount of 
post-closure funds assured. See Chapters III thr9ugh VII for details. 

Cost estimates, closure and post-closure plans,·and amount of financial 
assurance-may be verified by the Regional Administrator.· The latest or latest 
adjusted closure and post-closure cost estimates must be.kept with the latest 
closure and post-closure plans at the facility. 
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2. Maintaining Assu~ance 

To maintain assurance, owners or operators are required to make required 
payments and provide assurance at least equal in amount to current cost 
estimates. In additi<,n, an owner or operator must also change to an alternate 
assurance mechanism: 

• In the event of bankruptcy of the institution acting 
as trustee or issuing the letter of credit, surety. 
bond, or insurance contract; 

• Whenever the financial institution ceases to qualify 
under the regulations; and 

• If the financial test or corporate guarantee is 
disallowed. 

In the first two of these cases, the owner or operator has 60 days to obtain 
alternate assurance; in the last, it has 30 days. 

In addition, the owner or operator or corporate guaraptor must inform the 
Regional Administrator within 10 days after being named as a debtor in a 
bankruptcy proceeding. 

Finally, if o,;.rnership or operating responsibility for the facility is 
transferred, the Regional Administrator will not permit the previous ow-n.er or 
operator to terminate financial assuranc·e until the new owner or operator has 
obtained acceptable assurance. 

3. Cancellations 

Because the financial requirements have been developed to assure the 
availability of funds for closure or post-closure care, the regulations impose 
specific requirements on financial institutions or parent guarantors who wish 
to cancel their RCRA financial mechanisms: An issuer of a surety bond, letter 
of credit, insurance policy or corporate guarantee must notify both the owner 
or operator and the Regional Administrator(s) by certified mail of its intent 
to cancel or termina·c:e the mechanism. Cancellation of a surety bond, 
insurance contract, cJr corporate guarantee may not occur during the 120 days 
beginning with the d,ate of receipt of the notice by both the Regional 
Admin.istrator and. th-e owner or operator, as- evidenced by the return receipts. 
In the case of the letter of credit, notice must be given at least 120 days 
before the current expiration date. 

In general, the owner or operator is responsible for obtaining alternate 
assurance if the financial institution or corporate guarantor intends to 
cancel; however, the chapters on the individual mechanisms will need to be 
consulted because the obligations and powers of the EPA Regional 
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Administrator, the owner or operator, and the financial institution or 
corporate guarantor may differ depending on the mechanism being used. 

Of course, the owner or operator may request cancellation or termination 
of a mechanism when alternate assurance has been substituted or when released 
from the financial requirements. See Section G below. 

4. Changing Mechanisms Voluntarily 

Owners or operators may voluntarily change the mechanism being used to 
provide assurance of financial responsibility with prior written approval from 
the Regional Administrator. If the mechanism has been providing assurance for 
facilities in more than one Region, the prior written approval of all the 
affected Regional Administrators is needed. 

To receive approval, the new mechanism must comply with EPA's regulations 
for eligibility. The new mechanism, if approved; must become effective before 
or at the time that the previous mechanism expires. The Regional 
Administrator must ensure continuity of coverage, but should strive for the 
minimum necessary amount of overlap to reduce the cost to the owner or 
operat~r. For example, if an owner or operator changes from a trust fund to 
another financial assurance mechanism, the Regional Administrator should not 
direct the trustee to release funds from the trust until the new mechanism is 
effective. 

Changing to a trust fund poses special problems. When an owner or 
operator cancels other assurance to change to a trust fund, the amount of 
money deposited into the trust fund must be equal to the amount that would 
have had to be in the trust fund if the trust had been the original financial 
assurance mechanism and payments to the trust had been made as specified in 
the regulations. This is qiscussed in more detail in Chapter III. 

F. DRAWING ON FUNDS 

The conditions under which the owner or operator or the Regional 
Administrator may draw on a financial assurance mechanism will vary with each 
mechanism. These conditions are described in Chapters III through VII. 
Regional Administrators may follow a common procedure, however, when 
authorizing reimbursement of closure or post-closure expenses in certain 
situations, including the following: 

• 

• 

• 

the owner or operator uses the trust fund mechanism 
to satisfy financial requirements 

the surety has placed funds in a standby trust 

the Regional Administrator has directed the deposit 
of funds through a letter of credit into a standby trust 
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the owner or operator uses tpe insurance mechanism to 
satisfy f~nancial requirements 

the corporate guarantor has placed funds in a trust 

In these cases, reimbursement of expenses for closure or post-closure care 
will be subject to the regulations governing trust funds (See Section C.5 of 
Chapter III) and insur,:ince (see Section C.S of Chapter VI). The basic 
requirements include: 

(1) review of itemized bills; 

(2) determination within 60 days whether the expenditures 
are consistent with closure or post-closure plans, or 
are otherwise justifiable; 

(3) approval of requests for reimbursement and direction 
of payment within 60 days unless there is reason to 
believe that the cost of closure will be significantly 
greater than available funds; in that case, complete 
reimbursement should be withheld until certificat.ion 
of proper closure is completed; 

(4) approval of requests for reimbursement of post-closure 
expenditures, if determined to be justifiable. 

When assessing itemized bills submitted by owners or operators, the 
Regional Administrator will need to decide if any extra expenditures, such as 
the costs of responding a contingency not accounted for by the plan (bad 
weather, liner failure, etc.) should be reimbursed by the trust or paid by the 
owner or operator. Separate payment required of a financially troubled owner 
or operator may cause it to go into bankruptcy. In this case, EPA might be 
left responsible for completion of closu:e or post-closure care of the 
facility. On the other hand, if the Regional Administrator agrees to 
reimbursement, there is the possibility that the trust fund will run out of 
funds before the completion of these activities. This dilemma will have to be 
solved by the Regional Administrator on a case-by-case basis, in consultation 
with Headquarters. The owner or operator, of course; remains responsible for 
all closure and/or post-closure costs even if the financial assurance monies 
are exhausted. 

G. RELEASE FROM RCRA FINAN'CIAL REQUIRE:1ENTS 

An owner or opera.tor of a hazardous waste facility is released by the 
Regional Administratc,r (1) from the closure financial assurance requirements 
when it satisfactorily certifies to EPA that closure has been completed in 
accordance with the closure plan and (2) from the post-closure financial 
assurance requirements when the post-closure care requirements have been 
completed in accordance with the post-closure plan. The certification of 
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closure must be provided by the owner or operator and by an independent 
registered professional engineer. 

In the case of financial assurance for closure, the Regional Administrator 
will determine whether closure is satisfactory, and notify the owner or 
operator within 60 days of receiving the certifications. For release from 
post-closure assurance requirements, the Regional Administrator will approve 
release at the end of the post-closure period specified in the post-closure 
plan, upon request of the owner o-r operator, if post-closure care has been 
satisfactorily provided in conformity with the plan. 

Additionally, an owner or operator may be released from the federal RCRA 
requirements if (1) the administration of the hazardous waste program is taken 
over by an authorized state government or (2) ownership or operation of the 
facility has been transferred, but only in accordance with the specific 
conditions of such transfers. There should be no lapse in coverage allowed in 
such circumstances, 

H. DIFFERENCES BE'IWEEN REQUIREMENTS FOR INTERIM STATUS 
AND PERMITTED FACILITIES 

This manual contains guidance· for both interim status and permitted 
facilities. Interim status facilities are existing facilities who have 
submitted notifications and Part A's and are awaiting final disposition of 
permit applications. A permitted facility is one which has demonstrated 
co~pliance with RCRA standards and has received a permit. 

The guidance in this manual primarily addresses the financial 
responsibility requirements for interim status facilities. The additional 
requirements for permitted facilities are included in the chapters on the 
mechanisms. It is useful to remember that there are only four differences 
between interim status and permitted facility financial assurance requirements: 

(1) While financial assurance mechanisms for interim 
status facilities must generally be in for~e by the 
effective dat_e of the r-egulations, new permitted 
facilities must provide assurance before the first 
receipt of hazardous waste at the facility. 

(2) The "pay-in" period for trust funds is defined 
differently for permitted and interim status 
facilities. The pay-in period is 20 years (interim 
status) or the life of the initial RCRA permit 
(permitted facilities) or the remaining life of the 
facility (both interim status and permitted 
facilities), whichever is shorter. (See Chapter III) 
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(3) The receipt from the trustee for the initial payment 
into the trust fund must be submitted by the owner or 
operator to the Regional Administrator before the 
first receipt of hazardous waste at a new permitted 
facility. Interim status facilities need not submit a 
receipt. (See Chapter I II) 

(4) Performance bonds are not a permissible form of surety 
bond for interim status facilities under the 
regulaticms, but are permissible for permitted 
facilities. (See Chapter IV) 

I. USE OF THE HAZARDOUS WASTE DATA MANAGEMENT SYSTEM 

The Hazardous Waste Data Management System (HWDMS) is being developed to 
aid Regional Office st.3.ff in tracking enforcement activities, compliance 
monitoring, and the status of permits. The HWDMS could prove particularly 
valuable for management of the financial assurance programs in at least four 
ways, outlined below. · 

(1) Recordkeeoing. The HWDMS will have at a minimum a list of EPA 
facilities in the region, indexed by name and by EPA Identification Number. 
Each facility must have the following financial assurance information in its 
file: 

• 

• 

• 

Type of instrument or guarantee 

Name and address of iss~er or guarantor 

Amount of closure or post-closure costs currently 
covered by instrument ('both in dollars and as a 
percentage of total costs) 

This information will enable Regional Office staff to identify the 
facilities for which :Eina,i:icial assurance has not been provided, as well as the 
ade~uacy of the funds assured. In addition, the HWDMS can be used to track 
other pieces of infonnation such as: 

•· 

• 

• 

• 

• 

Number of instrument 

Effective date of instrument 

Date of expiration of instrument 

If multifacility instrument, name and number of other 
facilities in Region, name and number of facilities 
outside Region 

Authori.:::ed payments made from instrument 
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• Total closure and post-closure cost estimates 

• Narrative comments 

A detailed, computerized recordkeeping function could reduce clerical 
requirements and speed access to critical information. 

(2) "Tickler" File. The RCRA financial assurance regulations specify 
different timetables and deadlines that the Regional Administrator must 
follow. The HWDMS could ease this burden considerably by automatically 
tracking critical dates of submission, notifications, etc. and providing 
computer readouts of facilities or owners and operators that require 
attention. For example, the printouts of critical dates and required actions 
could be ordered for a given owner, operator, or facilities. Aiternatively, 
the printouts could be weekly updates of actions required from all facilities, 
owners, operators, or financial institutions within the next 30 days. 

Two levels of tickler files could be established, one for regularly 
scheduled events, and one for unscheduled events: 

(A) Scheduled events such as expiration dates of 
financial instruments and inflation adjustment dates 
could be programmed into the file on the date of 
submission, and at known intervals after submission. 

(B) Unscheduled events such as increases in cost due to 
operating plan changes, cancellation notices, owner .or 
operator bankruptcies, and issuer disqualifications 
can be programmed in the file when notification is 
received. 

The HWDMS can be particularly useful in tracking th~ adequacy of financial 
assurance with respect to annual adjustments in cost estimates due to 
inflation. 

(3) Financial Test and Corporate Guarantee. The Regional st·aff could 
develop a filing system of data taken from the chief financial officer's 
letter and auditor's opinion (see Exhibit VII-4 for an example of such a 
file). If this filing system were automated, a simple computer program could 
screen trends in the financial data and "red flag" any owner, operator or 
corp~rate parent that appears to be deteriorating. 

(4) Trust Fund Payment Calculations. The Regional Administrator could 
develop an audit system to ensure that the required payments are being made to 
the trust fund, as explained in Chapter III. The calculation of the required 
payments could become complex if multi-instrument or multi-facility financial 
assurance mechanisms are employed. Automating these calculations would result 
in a fast, error-free audit process. 
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Undoubtedly, other applications of the HWDHS to managing financial 
assu=a~ce programs could be developed. However, detailed discussion of the 
HWD~1S is outside the scope of this manual. 
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A'ITACHI1ENT II-1 

SUMMARY OF OWN"ER OR OPERATOR RESPONSIBILITIES* 

(1) Be certain that the financial assurance mechanism: 

(a) Is worded as required; 
(b) Is in the proper amount; 
(c) Is signed as required; 

Is issued by a qualifying institution; 
(d) Is in effect at the appropriate time; and 
(e) Is submitted to the Regional Office on time. 

(2) Increase the amount of assurance when necessary during the operating 
life of the facility due to: 

(a) Annual adjustments for inflation; and 
(b) Changes in plans and increases in cost estimates 

Submit evidence of increase in coverage within 60 days. 

(3) Apply for decreases in the amount of assurance when appropriate. 

(4) Obtain new assurance: 

(a) When the financial institution enters bankruptcy, ceases 
operations, or ceases to qualify; or 

(b) When the financial institution notifies its intent to cancel 
the assurance. 

(5) Notify the Regional Administrator by certified mail within 10 days after 
the commencement of a bankruptcy proceeding. 

(6) Request termination of financial assurance when alternate assurance is 
provided or when released from financial assurance requirements. 

(7) Submit itemized bills for reimbursement for closure and post-closure 
care. 

(8) - Request release from financial assurance requirements when final closure 
is properly completed and again when post-closure care is completed. 

* NOTE: Responsibilities and rights may vary with the specific 
financial assurance ·mechanism used. For details, consult Chapters III through 
VIII of this manual. 
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ATTACHMENT II-2 

SUMMARY OF REGIONAL OFFICE RESPONSIBILITIES* 

(1) Check the qualifications of the financial institution, etc. 

(2) Verify that the financial assurance mechanism: 

(a) Is correctly worded; 
(b) Is in the proper amount; 
(c) Is complete; 
(d) Is signed a:. required; and 
(e) Is in effect and submitted to the Regional Office on time. 

(3) Make sure that the amo.unt of financial assurance is increased when 
necessary during the operating life of the facility due to: 

(a) Annual adjustments for inflation, and 
(b) Changes in plans and increases in. cost estimates 

(4) Allow decreases in the amount of financial assurance only when cost 
estimates decrease and the amount of assurance will be adequate. 

(5) V~rify that new assurance is obtained: 

(a) When the financial institution.enters bankruptcy or ceases 
operations; 

(b) When the financial institution or parent guarani:or ceases to 
quaHfy; or -

(c) When the o~mer or operator requests termination of assurance 
because a new mechanism is being used or ownership or 
operating ,:-esponsibility is being transferred. 

-(6) Approve request:s for a change in mechanisms when no lapse in coverage 
will result. 

(i) Wheri the financial institution or parent guarantor sends notice of 
·cancellation, ensure that alternate assurance is provided or the 
financial mechanism is used to .fund closure and/or post-closure care. 

* NOTE: Responsibilities and rights may vary with the specific 
financial assurance mechanism used. For details, consult Chapters III through 
VIII of this manual. 
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ATTACHMENT II-2 (continued) 

SUMMARY OF REGIONAL OFFICE RESPONSIBILITIES* 

(8) Approve requests for reimbursement for closure and/or post-closure 
expenses only when itemized bills are submitted and the expenses are in 
accordance with the plan or otherwise justified. Instruct the insurer 
or trustee in writing to make reimbursement in the specified amounts. 
If closure costs will significantly exceed the value of a trust fund or 
remaining insurance, withhold a portion of reimbursement until 
completion of closure. 

(9) Permit release from financial assurance requirements only when closure 
and/or post-closure care is properly completed. 

(10) Approve requests to terminate financial assurance: 

(a) When alternate assurance is substituted; or 

(b) When the owner or operator is released from financial 
assurance requirements. 

(11) Record relevant information in HWDMS and monitor deadlines for 
submissions 

* NOTE: Responsibilities and rights may vary with the specific 
financial assurance mechanism used. For details, consult Chapters III through 
VIII of this manual. 
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III. ESTABLI~EING FINANCIAL RESPONSIBILITY USING TRUST FUNDS 

A. INTRODUCTION 

This chapter describes how owners or operators can fulfill their RCRA 
financial requirements through TRUST FUNDS. A TRUST is a three-party 
agreement whereby one party, called the GRANTOR (sometimes also called the 
TRUSTOR), transfers some ass.ets (often money) to a second party, called the 
TRUSTEE, to hold on behalf of a third party, called .the BENEFICIARY. In a 
RCRA trust fund, the owner or operator is the granter, a bank or other entity 
that fulfills the RCRA requirements is the trustee, and EPA is the 
beneficiary. The owne:c or operator~ as gr an tor, pays into the trust fund 
which is held in trust by the trustee. The fund is used to pay for closure 
and/or post-closure ca:ce. The entire arrangement is governed by a TRUST 
AGREEMENT that sets ou·~ the responsibilities and rights of each party. 

The trustee is emp,:iwered to invest the trust funds during the existence of 
the trust. The invest~ents which the trustee may make are limi:ed by the RCRA 
regulations (see Exhibit III-1 below) and sometimes by state law. Any 
investment income accrues to the trust, and reduces the required payments into 
it by the owner or operator. Of course, the return on. the truste's assets 
will vary depending on the investments made. The owner or operator usually 
pays a fee for the trust services provided. 

The regulations pertaining to RCRA trust funds are as follows: 

EXHIBIT III-1 

RCRA TRUST FUND REGULATIONS 

Topic Interim Status Permitted Facilities 

-------------- --------------------
Closure trust 40 CFR §265.143(a) 40 CFR §264.l43(a) 

Post-.closure trust 40 CFR §265.145(a) 40 CFR §264. 14-5 (a) 

Wording of Trust Agreement 40 CFR §264. 151 (a) 40 CFR §264.15l(a) 

Source: Title 40, Code of Federal Regulations (CFR). 
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B. RCRA TRUST FUND REQUIREMENTS 

This section describes both the features of RCRA trust funds themselves 
and the responsibilities of owners and operators using trust funds to 
demonstrate financial assurance. A checklist of these responsibilities 
appears in Attachment III-1 at the end of this chapter. 

INITIAL RESPONSIBILITIES OF THE OWNER OR OPERATOR 

1. Qualifications for Trustee. The first step that an owner or operator 
considering using a trust fund must take is to locate a qualified entity 
willing to act as trustee. EPA reauires that the trustee be an entity that 
has the authority to act as trustee and whose trust operations are regulated 
and examined by a federal or state agency. If the owner or operator has any 
doubt about whether the entity is empowered to act as a trustee, he should ask 
the entity what authority regulates it and then contact the authority to 
determine whether the entity has the power to act as trustee. Exhibit III-2 
at the end of this chapter indicates the primary regulatory authority for 
different types of financial institutions. Appendix A-2 lists relevant 
federal agencies; Appendix B includes a list of relevant state agencies. 

2. Wording and Amount of Assurance. Several particular aspects of the 
trust agreement merit special attention: 

First, the trust is irrevocable; it cannot be changed or terminated 
by the owner or operator except with written agreement of the trustee and the 
Regional Administrator. 

Second, unlike the surety bond, letter of credit, insurance contract, 
or corporate guarantee, the tru~t agreement does not assure that the total 
amount (i.e., the current cost estimate) fo:c. c-losure or post·-closure will be 
made available at any t~me; the trustee.need only provide the amount of funds 
that has accumulated in the trust as of the time of closure. (See Section 4 
of the Trust Agreement form, Attachment III-3.) Generally, annual payments 
will be made into the fund based on the formula discussed in Section B, Part S 
below. Payments into the trust are based on a formula which should ensure 
that the total amount needed will be available at the end of the planned 
PAY-IN PERIOD. (See Attachment III-4 which shows how initial payments are 
calculated.) The owner or operator may, however, choose to make payments to 
the fund at an accelerated rate or depos·it the full amount of ~he cost 
estimates at the time the fund is established. The owner or operator remains 
responsible at all times for the full amount of closure and post~closure 

· expenses even if--due to early closure, for example--the trust fund has not 
accumulated sufficiently to reimburse the owner or operator for all required 
expenses. 

Finally, the text of the trust agreement itself does not identify the 
facilities covered by the trust fund or the current cost estimates for these 
facilities. The facilities and cost estimates are listed on a separate 
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RCHA TRUST FUND; REGULA'! ORY AUTIIOH IT I ES FOR f I NANCI AL INSTITUTIONS 

Type of Financial Institution 

1. State-Chartered ~111ancial 
Institutions, Including 
Commercial Banks, Savings 
and Loans, Mutual Savings 
Banks, Credit Unions, State 
Licensed Fore 1911 Banks 

2. 

3. 

Nationally-Chartered Commer
cial Uanks, Natio11al ly-
1.iccnscd Foreign Banl(s, al I 
Washington, O.C. conunurclal 
banks 

Nationally-Chartered Savings 
and Loans 

4. Nationally-Chartered Mutual 
Savl119s Banks 

5. National ly-Charterud Credit 
Unions 

Primary Hegulatory Authorl.!Y_ 

State Authority 

ComptroHer of the Currency 

fedora I llome Loan B;rnk Board 

federa I llume Loan Bank Board, 
State Authorities 

National Credit Union 
Administration 

See Appendix B 

Trust Division 
(202) 447-1731 

Whom to Ca 11 

General Counsel, (.202) 377-6000 

As Number 3, and see Appendix 8 

General Counsel, (202) 357-1030 

H 
H 
H 

I 
l,J 
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Schedule A. This Schedule A must be updated within 60 days after each change 
in ·cost estimates, either because of adjustments due to inflation or because 
new closure and/or post-closure plans or cost estimates have been prepared. 

Attachment III-3 contains the required wording for RCRA trust agreements. 
The trust agreement must be signed by both the owner or operator and the 
trustee. These signatures certify that the wording of the trust agreement is 
identical to the wording in the regulations. Attachment III-3 also provides 
samples of Schedule A (identification of facilities and cost estimates) and 
Schedule B (property used to establish trust fund). 

The agreement must be properly "ACKNOWLEDGED." An ACKNOWLEDGMENT is a 
formal declaration by persons entering into an agreement that they affirm 
their obligations created in the agreement and are acting of their own free 
will. See Attachment III-3 for an example. The requirements for acknowledg
ments differ from state to state. 

3. Establishing a Trust Fund. The wording of the agreement itself is 
specified in the regulations, but the trustee will be able to tell the owner 
or operator (1) the fees to be paid for its trust services, (2) the investment 
strategy it plans to follow, and (3) whether the trust could qualify to be 
invested together with other funds in a COMMON TRUST. Each of these topics 
receives further discussion here. 

(a) Fees and Taxes - Trustee's fees can be expected to vary 
depending on the specific institution chosen, the amount of funds held in 
trust, the extent to which the owner or operator _uses other s·ervices of the 
institution, and the extent and type of investment activity and trustee 
involvement. The owner or operator should not only find out what fees the 
institution itself will charge, but also th.e other applicable fees and 
charges, including brokerage fees, ·legal fee:; (such as those for setting up 
the trust), accounting fees, and provisions for local, -~tate, and federal 
income taxes. There is currently no provision in the U.S. Internal Revenue 
Code that allows payments into the fund to be deducted from taxable income or 
allows trust income to be exempt from taxation. EPA has asked the Internal 
Revenue Service to render an opinion on the·tax aspects of RCRA trust funds. 
Owners or operators may want to request private rulings on this matter from 
the Internal Revenue Service under Revenue Procedure 80-20. 

(b) Investment Strategy - Money held in a RCRA trust fund must be 
invested _by the trustee in accordance with the general investment policies and 
guidelines of the owner or operator and subject to the conditions listed in 
the trust agreement. Trustees have reasonably broad discretion in investing 
trust funds, but they are h.eld to a legal standard called the "PRUDENT M...\.N" 

· STANDARD. This standard is stated in the trust agreement as requiring the 
discharge of duties "with the care, skill, prudence, and diligence under the 
circumstances then prevailing which persons of prudence, acting in a like 
capacity and familiar with such matters, would use in the conduct of an 
enterprise of a like character and with like aims" (Section 6). EPA has, 
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however, provided severa-1 exceptions to the usual interpretation of this 
standard. The reasons for these exceptions are discus'sed in the Background 
Document cited in Exhibit -I-5 in Chapter I. 

First, the trust agreement forbids the trustee to invest in SECURITIES OR 
OTHER OBLIGATIONS of the granter, or any other owner or operator of the 
facilities for which the trust fund is established, or any of their affiliates 
as defined in Section 6(i) of the Trust Agreement. Thus, even if the granter 
is owned by a very large, stable corporation that would be a sound, prudent 
investment, the trust agreement specifically prohibits the trustee from 
investing trust funds in the grantor's parent. This prohibition does not 
apply, however, to securities or other obligations of the federal government 
or state governments. Even if the federal government or a state government 
owns a facility or the land on which it is situated, the trustee for the 
operator may invest in. federal or state securities or other obligations. 

The second exception to the prudent man standard contained in the trust 
agreement applies to the usual rule requiring the trustee to keep trust 
property segregated from the trustee's own funds and from other funds. The 
trustee is allowed to invest in time or demand deposits of the trustee 
institution, up to the amount_ insured by law. The trustee is also permitted 
to put trust fund asseits into any appropriate "common, commingled, or 
collective trust fund created by the Trustee," in other words, a common trust. 

The third and final exemption to the prudent man standard is that the 
trustee ~an hold cash for a reasonable period of time-while awaiting 
investment or distribution and is not liable for paying interest on that cash. 

It should be noted that individual states may impose stricter requirements 
than the federal regulations concerning the investments in which trust funds 
may be placed. Owners or operators will want to make sure that the trustee is 
aware of any state requirements concerning hazardous waste site trust funds. 

(c) Common Trust Funds - Finally, the owner or operator should 
determine whether the trustee plans to invest the trust in a common trust 
fynd. Common-trust funds pool a number of trust accounts and invest them for 
potentially higher yi,alds and at some-times decreased fees and costs because of 
the increase in inves·i:ment size. Since smaller crusts can often benefit from 
common trust funds, c,::immon trusts may make the trust-fund mechanism of 
financial assurance more.attractive to owners or operators·with small 
finan~ial assurance needs. Not every financial institution will offer such a 
trust fund due to the requirements of other federal and state agencies such as 
the Securities and Exchange Commission .. The trustee need not establish a 
special common trust for RCRA trust funds, but any common trust in ·which RCRA 
trust funds participate would have to fulfill all the requirements of the 
trust agreement. 
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4. Submission of Documents to EPA. The owner or operator is required to 
submit the following documents to the EPA Regional Administrator: 

• An ORIGINALLY SIGNED DUPLICATE of the trust agreement; 

• A formal certification of acknowledgement. 

The trust agreement must be effective, the first payment into the trust fund 
made, and an originally signed duplicate of the agreement delivered to the 
Regional Administrator, all by the effective date of the regulations for 
interim status facilities. 

SUBSEQUENT RESPONSIBILITIES OF THE OWNER OR OPERATOR 

5. Uodating the Trust Fund. The owner or operator generally must make 
annual payments into the trust fund. The trust agreement provides that, 
during the "PAY-IN PERIOD," the trustee must notify the Regional Adminis'trator· 
(by certified mail, within 10 days) if the owner or operator fails to make an 
annual payment in'to the trust fund within 30 days after 'the anniversary date 
of the first payment. The pay-in period is defined as 20 years or the 
remaining operating life of the facility as estimated in the closure plan, 
wnichever is shorter. The amount of the payments is determined by the closure 
and/or post-closure cost estimates, the amount· already in the trust fund, and 
'the pay-in period. As already mentioned, the first payment must be made by 
the effective date of the regulations. 

The formula for computing the amount of payment is: 

where 

CE - CV 
y 

CE is the current closure cost estimate and/or the 
current post-closure cost estimate, 

CV equals the current value of the trust fund, and 
Y equals the number of years remaining in the 

pay-in period. 

Each year, at least 30 days prior to the anniversary date of the establishment 
of the trust fund, the trustee must value the assets in the trust fund and 
send a statement of the valuation, detailing the results of investment 
activity and the expenses levied against the fund, to the owner or operator 
and the ~egional Administrator. Securities in the trust fund must be valued 
at their market value no more than 60'days prior to the anniversary date of 
the fund. 

The owner or operator may object, in writing, to 'the trustee's investment 
activities or to expenses levied a~ainst the trust fund within 90 days of 
receiving the v~luation statement. Despite any objections, the owner or 
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operator is obliged to make the required payments into the fund by th~ 
appointed dates. EPA may object to any of the trustee's activities at any 
time. 

As mentioned previ•:)usly, owners or operators may elect to make payments 
into the trust fund at an accelerated rate or to deposit the full amount of 
the cost estimates at the time the fund is established. The trustee must 
still, however, value the fund annually and provide a statement to the grantor 
and Regional Administrator confirming the value of the fund. The owner or 
operator must maintain the value of the trust fund at no less than if payments 
had been made according to the formula described above. 

If the operating life of the facility extends beyond the original pay-in 
period, the owner or operator continues to remain responsible for ensuring 
that the value of the ·trust fund equals or exceeds the current cost estimate. 
Thus, whenever the cost estimate changes and becomes greater than the most 
recent annual valuation of the trust fund, an additional deposit must be made 
into the trust fund or alternative financial assurance obtained within 60 
days. The Trustee is not required to send the Regional Administrator a notice 
of non-payment if the ,,wner or operator fails to make a payment after the 
pay-in period is compl,ated, however. 

During the operating life of the facility, the Regional Administrator may 
approve a request by the owner or operator for release of funds from the trust 
fund if the current value of the trust fund (according to the trustee's most 
recent statement of val~e) exceeds the total of the applicable c~st · 
estimates. Similarly, during the period of post-closure care, the Regional 
Administrator may appr<,ve a release of funds if the owner or operator can 
demonstrate that the value of the trust fund exceeds the remaining cost of 
post-·closure care. Suc:.h situations mj,ght occur.. if the owner or operator had 
made d~posits higher than those required by these regulations, inflation was 
lower than expected, 1 :investment earnings were higher than expected, or a 
change in closure and/<Jr post-closure plans lowered the cost estimates. 

6. Maintaining Assurance. The owner or operator is responsible for 
ensuring continuo_us compliance with the financial assurance regulations. 
Specifically, if the trustee institution enters bankruptcy, ceases operations, 
or loses its authority to act as a trustee, it no longer qualifies to act as a 
RCRA trustee. Arrangements for a new trustee or other financial assurance 
must be made by the owner or operator within 60 days after such an event. 

1During the period of post-closure care, the post-closure cost estimates 
will not be adjusted for inflation, but lower inflation may affect the value 
of the trust fund or the cost of the remaining post-closure care. 
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If the owner or operator sells or transfers operating responsibility for 
the· facility for which the trust fund provides financial assurance, the trust 
fund will not automatically transfer to the next owner or operator. Instead, 
the new owner or operator will have to provide new financial assurance for the 
facility. Of course, the new owner or operator can enter into an agreement 
with the old own~r or operator by which the trust fund is .transferred to the 
new owner or operator. This will require amendments to the trust agreement 
which must be approved by the trustee and the Regional Administrator. The 
Regional Administrator will not allow a trustee to release funds from a trust 
fund to an owner or operator until the new owner or operator meets the 
applicable financial responsibility requirements and the facility is in 
interim status or is issued a permit. 

Finally, the owner or operator may substitute an alternate mechanism of 
financial assurance so long as there is no lapse in coverage. See Section E.4 
of Chapter II. 

7. Role of Trustee. The Trustee will usua'ily prepare the trust 
agreement, Schedule A (according to the instructions of the owner or 
operator), Schedul~ B, and the certificate of acknowledgment. The trustee has 
control over the trust, can sue to protect it, and is responsible for its 
preservation. The trustee ·:'.s responsible for annual valuations of the trust, 
for notifying the Regional Administrator if the owner or operator fails to 
make an annual payment, and for making payments out of the trust fund at the 
direction of the Regional Administrator. The trustee is .responsible for 
errors in administering the trust resulting from not acting in good faith 
(e:g., willful negligence, gross misconduct, and violation of the prudent man 
standard). 

A change in trustees does not affect the existence of the trust itself. 
The trustee mav be changed if. the owner or operator is dissatisfied with the 
performance of the trustee or if the trustee resigns; the trustee~ be 
changed if the trustee instituti~n enters bankruptcy or ceases to meet the 
qualifications. In either case, the trustee can be changed only upon 
agreement by the owner or operator, the trustee, and the Regional 
Administrator. The present trustee may not unreasonably withhold its 
permission to change trustees. 2 The successor trustee must be appointed by 
the owner or operator. If the owner or operator fails to do so, a trustee 
wishing to resign may request a court to appoint a successor trustee. The 
present trustee remains responsible until it has been replaced. 

2 See the discussion in Section B.2 of Chapter VI concerning when refusal 
to consent to an assignment of a RCRA insurance contract would be 
"unreasonable." 
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8. Drawing on the Trust Fund. After the beginning of final closure, the 
own·er or operator may request reimbursement for closure expenditures by 
submitting itemized bills to the Regional Administrator. Similarly, bills for 
post-closure care may a.lso be submitted for reimbursement. Within 60 days 
after receiving the bills, the Regional Administrator will instruct the 
trustee to make reimbursements, if the expenditures are in accordance with the 
closure or post-closure plan or are otherwise justifiable. The Regional 
Administrator will exercise judgment in determining what expenses are 
justifiable. Where the. cost of closure appears to be significantly greater 
than the value of the trust fund, the Regional Administrator is empowered to 
withhold reimbursement from the trust fund until he has received satisfactory 
certification of comple.tion of closure. See Section G of Chapter II. 

The owner or operator remains responsible for all closure or post-closure 
costs and for the perfc,rmance of closure and post-closure care, even if the 
funds available through the trust fund are exhausted. 

9. Termination of the Trust Fund. The owner or operator should request 
the approval of the Regional Administrator to terminate the trust fund in two 
situations: (1) when alternate financial assurance has been substituted (see 
Section E.4 of Chapter II) and (2) when released from applicable RCRA 
financial requirements (see Section G of Chapter II). Upon receiving the 
Regional Administrator's written consent, the owner or operator should forward 
a copy of it to the tru.stee institution. The trust fund can only be 
terminated with the written consent of the Regional Adminis-c.rator. The Ot.'Iler 
or operator should request the Regional. Administrator to ins·truct the trustee 
to terminate the trust and to forward the remaining funds (after subtraction 
of fees and expenses) to the owner or operator. The owner or operator will 
also have to instruct the trustee to terminate the trust. 

PEfil!I'ITED FAC·ILITIES -

Permitted facilities are subject to trust fund rules almost identical to 
those covering interim status. The major difference is in computing the 
amount of req11ired annual payments. The formula (CE-CV)/Y is still used and 
CE is still the relevant current.cost estimate, CV is still the current value 
of the trust fund, and Y is still the number of years remaining in the pay-in 
period. The pay-in period is defined differently, however. For permitted 
facilities, it is the term of the initial RCRA permit or the remaining 
operating life of the facility as estimated in the closure plan, whichever is 
shorter. Facilities that obtain permits after being in interim status will 
become subjec't to this permit'ted facility pay-in period; see example 4 in 
Attachment III-4. The formula will take into account payments made into the 
trus~ fund while the fa.cilit·y was in interim status. For new permitted 
facilities, this same permitted facility pay-in period applies. 

The only o'ther differences from interim status standards are (1) the trust 
agreement.must be submitted to the Regional Administrator at least 60 days 
before waste is first received at the facility; (2) the initial payment into 
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the trust fund must be made before hazardous waste is first received at the 
facility; and (3) a receipt from the trustee for this payment must be 
submitted by the owner or operator to the Regional Administrator before the 
initial receipt of hazardous waste. 

C. REGIONAL OFFICE RESPONSIBILITIES 

This section outlines the duties of the Regional Office in reviewing trust 
funds for RCRA financial assurance and ensuring satisfaction of requirements. 
A summary checklist appears in Attachment III-2 at the end of this chapter. 

REVIEWING INITIAL SUBMISSIONS 

1. Qualifications of Trustee. The first step that EPA Regional Office 
staff must take is to ensure that the trustee is qualified. The easiest way 
to do this may be to maintain a current list of the qualified entities in .the 
region. This list can be initially compiled by simply checking the 
qualifications of each trustee as trust agreements are submitted and compiling 
a list of the trustees that qualify. Additions can be made to this list as 
qualified entities are checked during the review of submissions. Necessary 
deletions from this list--because entities fail to continue to qualify--can be 
discovered by regular contact with the regulatory agencies listed in Exhibit 
III-3 and Appendix B. 

2. Conformitv to Other Reouirements. The Regional Administrator will 
want to make certain that the following additional tasks have been 
accomplished by the appropriate dates: 

• 

• 

• 

• 

An originally signed duplicate of the trust 
agreement, including Schedules A and B, is submitted to 
the Regional Administrator; 

The trust agreement is signed by the owner or 
operator and the trust~e and is properly acknowledged; 

The amount of coverage is adequate; and 

The first payment is made . 

For facilities with interim status, all of this must be done by the effective 
date of the regulations. For new permitted facilities, the initial payment 
must be made and a receipt for this payment submitted. to the Regional 
Administrator before hazardous waste is first received. The trust agreement 
itself must be submitted to the Regional Administrator 60 days before that 
date. 

The wording of the trust agreement in all cases must be identical to that 
in the regulations; Regional Offices shou_ld proofread the wording of trust 
agreements to ensure conformity .to requirements. Tne required wording of the 
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trust agreement and examples of supporting documentation are given in 
Att·achment III-3 at thei end of this chapter. 

3. Recordkeeoing and Tracking Systems. As trust fund agreements are 
received, relevant infe>rmation should be recorded including the name, address, 
and EPA Identification Number of the covered facilities; the name of the 
financial institution; amount of coverage for each facility and the effective 
date; and information verification procedures performed. Automatic data 
processing systems can be used for this. A list of trust funds in effect 
should be kept not only under the owner or operator's name, but also under the 
name of each financial institution so that, in case of bankruptcy or 
ineligibility or other reasons, it will be easy to determine which owners or 
operators need to obtain financial assurance elsewhere. This sytem can be 
used to keep track of mergers and changes in the names of financial 
institutions. 

SUBSEQUENT RESPONSIBILITIES 

4 .. Updating the Trust Fund. An important responsibility for the 
Regional Administrator will be to ensure that annual payments to the trust 
fund are being made du1:ing the pay-in period in the proper amount, no later 
than 30 days after each anniversary date of the first payment. There are 
three reasons for this: (1) the owner or operator is not required to submit 
receipts for annual payments into the fund; (2) the trustee must notify the 
Regicnal Administrator only of the failure of the owner or operator to make 
annual payments (i.e., an absence of a payment), not a payment that is too 
small; and (3) the trustee need n~t report failure to make payments due to 
increases in cost estimates after the pay-in period is completed .. Therefore, 
the Regional Administra.tor will have to keep track of notifications of 
failures to make the reiquired payments and to spot check (audit) those trust 
fund payments that havei been made. To do such an audit, the Regional 
Administrator should: 

(1) Obtain the closure plan and the current closure and 
post-closure cost estimates from the facility; 

(2) Compute t:he value of each of the variables in the 
payment formula, (CE-CV)/Y, by using the plans, the 
cost est:.mates, and the most recent trus·t fund 
valuation; 

(3) Determino the required payment from.the formula; and 

(4) Contaft ,:he trustee to find out if the amount the 
trustee actually received from the owner or operator 
was at least as great as the required payment. Note, 
however, that the trustee is not required to divulge 
this info-rmation and may be unwilling to do so. 
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Since the trustee is only required to send notice of non-payment during 
the pay-in period, the Regional Administrator may wish to notify trustees when 
the pay-in period is completed. After completion of the pay~in period, the 
owner or operator must still make additional deposits into the trust fund or 

.obtain alternative financial assurance within 60 days after any change in the 
current cost estimates that makes the current cost estimates exceed the value 
of the trust. The Regional Administrator must ensure that these payments are 
made or alternative assurance obtained. Spot-checking may again be required. 

As with any financial assurance mechanism, the closure and post-closure 
estimates will be adjusted annually for inflation and new estimates will be 
prepared when closure and/or post-closure plans are changed. Unlike most of 
the other mechanisms, however, the amount of assurance (the amount in the 
trust) will fluctuate depending upon the payments made into the trust and the 
investments made by the trustee. Thus, it may happen that the value of the 
trust exceeds the current cost estimates and the owner or operator will 
request the Regional Administrator to have the excees returned to him. The 
Regional Administrator must act on such requests within 60 days after 
receiving them. They should be granted and the trustee instructed to release 
the appropriate amount of funds after th~ Regional Administrator has checked 
that the current value of the trust exceeds the current cost estimates. 

5. Haintaining the Trust Fund. The Regional Administrator will also be 
called upon to approve changes in trustees. Authorizing new trustees is a 
simple matter; the only requirement is that the new trustee be qualified. 

The Regional Administrator will also want to check that existing trustees 
continue to remain qualified and do not enter bankruptcy. This, too, is not 
difficult since the financial status of qualified trustees can be checked 
regularly. A list of the trustees holding RCRA trusts should be kept on the 
HWDMS, not only under the owner or operator's name; but also under the 
trustee's name. This will make it easy to determine which owners or operators 
need to obtain alternate assurance when a trustee ceases to qualify or enters 
bankruptcy. 

6. Drawing on the Trust Fund. A more difficult situation exists when _ 
re·lease of funds is being requested as reimbursement for closure or post
closure expenses. Owners or operators may begin submitting requests for 
reimbursement of final closure expenses even while closure activities 
continue; they need not wait until closure is complete. For reimbursement, 
the Regional Administrator must insist upon itemized bills (as the regulations 
provide) and stay abreast of closure activities and how much remains in the 
trust fund; For both closure and post-closure care expenses, the Regional 
Administrator should only authorize reimbursement when the expenditures were 
in accordance with the plan or otherwise justifiable, but not even all 
expenses properly incurred should be reimbursed when requested. The 
regulations permit the Regional Administrator to withhold reimbursement until 
closure is completed if there is reason to believe that the cost of closure 
will significantly exceed the value of the trust fund. This allows financial 
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assurance to be maintained until completion _of closure and can give an 
incentive to the owner or operator to complete closure. See Section G of 
Chapter II for further discussion. Withholding of reimbursement is not 
permitte·d for post-clo:sure care expenses. Of course, the owner or operator 
remains responsible for all closure and/or post-closure costs even if the fund 
is exhausted. 

The Regional Administrator must act on requests for release of funds 
discussed in this section within 60 days after receipt of the request for 
reimbursement. 

7. Requests to Terminate the Trust Fund - The Regional Administrator may 
consent to the termination of the trust fund only (1) if alternate assurance 
is substituted .(see Section E.4 of Chapter II) or (2) if the owner or operator 
is released from applicable RCRA financial requirements (see Section G of 
Chapter II). Consent must be in writing and may accompany the Regional 
Administrator's letter releasing the owner or operator from closure or 
post-closure financial assurance requirements. The Regional Administrator 
should instruct the trustee to terminate the trust and to forward the 
remaining funds (after subtraction of fees and expenses) to the owner or 
operator. 

PERMITTED FACILITIES 

There are two rnajc>r areas in which interim status and permitted facilities 
· differ: (1) the definition of the pay-in period and (2) the dates by which 

the first payment must be made into the trust fund and the trust agreement 
submitted to the Regional Administrator. 

In calculating thE~ required payments into the t~ust fund, the pay-in 
period for permitted facilities is the sho~ter of the term of the initial RCRA 
permit or the remaining operating life of the facility as estimated in the 
closure plan. 

For new permitted facilities, the initial payment must be made and a 
receipt for this payment submitted to the Regional Administrator before 
hazardous waste is first received. The trust agreement itself.must be 
submitted to the Regi1::mal Administrator 60 days before that date. 

D. SOT.JRCES OF FURTHER INFOR!1ATION 

Exhibit III-2 lists the regulatory authorities to contact if there is any 
doubt that a financial institution qualifies to be trustee of a RCRA trust. A 
copy of the regulations (see Exhib~t III-1 above) themselves may be obtained 
from EPA Regional Administrators. Owners or operators are also encouraged to 
contact their state hazardous waste agencies to determine whether the state 
imposes any restrictions on trust funds as a means of establishing financial 
responsibility for hazardous waste facilities. (See Appendix B.) 
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National trade associations can supply information about financial 
ins'titutions in general. Major national -organizations include: 

1. American Bankers Association 
1120 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 46i-4000 
Trade association of banks and trust companies. 

2. Independent Bankers Association of America 
P.O. Box 267 
Sauk Centre, Minnesota 56378 
(612) 352-6546 
Association of medium size and smaller independent 
banks. 

3. National Association of Mutual Savings Banks 
200 Park Avenue 
New York, New York 10017 
(212) 973-5432 
Trade assocition of mutual savings banks. 

4. United States League of Savings Associations 
111 East Wacker Driver 
Chicago, Illinois 60601 
(312) 644-3100 
Trade association of savings and loan associations, 
cooperative banks, and state and local savings and loan 
association leagues. 

5. Credit Union National Association 
5710 Mineral Point Road 
Box 431 
Madison, Wisconsin 53701 
(608) 231-4000 
Trade association of state credit union leagues. 

6. Conference of State Bank S_upervisors 
1015 Eighteenth Street, N.W., Suite 606 
Washington, D.C. 20036 
(202) 296-2840 
Organization of state officials responsible for the 
supervision of state-chartered banking institutions. 
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7. National Association of State Credit Union Supervisors 
1499 Chain Bridge Road, Suite 201 
McClean, Virginia 22101 
(703) 821-2243 
Organization of state credit union supervisors and 
state-chartered credit unions. 

8. National Association of State Savings and Loan 
Supervisors 
1001 Connecticut Avenue, N.W., Suite 800 
Washington, D.C. 20036 
(202) 452-1523 
Organization of state savings and loan supervisors. 

CX69 page 64 of 252



Paragraph 
Number * 

III-16 

ATTACHMENT III-1 

RCRA TRUST FUND CHECKLIST FOR OWNERS OR OPERATORS 

(1) Locate a financial entity willing to act as trustee that has the 
authority to act as trustee and is regulated and examined by a 
federal or state agency. 

(2) -

II 

(3) -

(4) -

II 

(5) 

Make certain that the wording of the agreement is identical to 
the wording in the regulations (See Attachment III-3), that 
properly completed Schedules A and Bare attached, and that the 
agreement is acknowledged in accordance with state requirements. 1 

Attach Schedule A to the trust agreement listing the facilities 
and cost estimates covered by the trust fund and update Schedule 
A within 60 days after each change in cost estimates. 

Discu5s with the prqspective trustee: (a) fees and taxes, (b) 
investment strategy, and (c) any common trust funds for which the 
trust fund qualifies. 

For interim status facilities, by the effective date of the 
~egulations, make the first payment into the trust fund and 
submit an originally signed duplicate of the trust agreement, 
including Schedules A and Band a certification of acknowledgment 
to the Regional A4lllinistrator. 

For new permittedifacilities: (1) t:he trust agreement must be 
submitted to the Regional Administrator at least 60 days before 
hazardous waste iJ first received at the facility; (2) the 
initial payment i~to the trust fund must be made before hazardous 
waste is first re~eived at the facility; and (3) a receipt from 
the trustee for this payment must be submitted by the owner or 
qperator to the Regional Administrator by this date. 

During the pay-in period, make the required payments into the 
trust fund annually, no later than 30 days after the anniversary 
date of the first payment. 

* The numbers correspond to the paragraph numbers in Section B. 
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II 

II 

II 

(6) -

( 7) 

(8) -

II 

(9) 

III-17 

ATTACHMENT III-1 (continued) 

RCRA TRUST FUND CHECKLIST FOR OWNERS OR OPERATORS 

After the pay-in period is completed, make payment (or provide 
alternative assurance) within 60 days after any change in cost 
estimates that makes the current cost estimate exceed the value 
of the trust fund. 

If the owner or operator wishes to object to the trustee's 
annual valuation statement, object, in writing, to the trustee's 
investment activities or to expenses levied against the trust 
fund within 90 days after ·receiving the statement. 

Request a release of funds from the trust fund when ~he value of 
the trust fund exceeds the current cost estimates. 

When the trustee enters bankruptcy or ·loses its .authority to act 
as a trustee, obtain a new trustee or alternative financial 
assurance within 60 days. 

If the owner or operator is dissatisfied with the performance of 
the o1d trustee, the old trustee resigns, or the old trustee 
ceases to qualify to act as trustee, appoint a new trustee, 
subject to agreement by the old trustee and the Regional 
Administrator. 

When the owner or operator begins paying for final closure, 
submit itemized bills and request reimbursement from the trust 
fund. 

When the owner or operator pays for post-closure care, submit 
itemized bills and request reimbursement from the trust fund. 

Request approval to terminate the trust and release of remaining 
funds -Cl) when alternate assurance is substituted, and ·c2) when 
released from closure or post-closure financial assurance 
requirements by the Regional Administrator. 

* The numbers correspond to the paragraph numbers in Section B. 
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A TI ACHMENT II I - 2 

RCRA TRUST FUND CHECKLIST FOR REGIONAL OFFICES 

The Regional Administrator should ensure that: 

Paragraph 
Number* 

(1) The trustee financial institution is qualified. 

(2) For interim status facilities, by the effective date of the 

It 

It 

(3-) 

regulations: 

An originally signed duplicate of the trust agreement, 
including Schedules A and B, is submitted to the Regional 
Administrator; 

The trust a~reement is signed by the owner or operator and 
the trustee; 

The trust agreement is properly acknowledged; 

The amount of coverage is adequate; and 

The first payment is made. 

For new permitted facilities: (1) the trust agreement must be 
submitted to the,Regional Administrator at least 60 days before 
hazardous waste is first received at the facility~ (2) the 
initial payment into the trust fund must be made before hazardous 
waste is first received at the facility; and (3) a receipt from 
the trustee for this payment must be submitted by the owner or 
operator to the Regional Administrator by this date. 

The wording of .the trust agreement is identical to that in the 
regulations. 

Relevant information is recorded. 

* The numbers correspond to the paragraph numbers in Section C. 
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(4) -

II 

II 

(5) -

II 

III-19 

ATTACHMENT III-2 (continued) 

RCRA TRUST FUND CHECKLIST FOR REGIONAL OFFICES 

Annual payments are being made during the pay-in period in the 
proper amount and no later than 30 days after each anniversary 
date of the first payment, using this auditing procedure: 

Obtain the closure and/or post-closure cost estimates; 

Compute the value of each variable in (CE-CV)/Y; 

Dete.rmine the required payment; 

Contact the trustee to allow a comparison of the actual 
payment with the required payment. 

After completion of the pay-in period, additional deposits are 
made or alternative assurance obtained within 60 days after any 
change in the current cost estimates that makes the current cost 
estimates exceed the value of the trust. 

Within 60 days after receiving a request for release of funds 
because the value of the trust exceeds the current cost 
estimates, the request is approved, but only when the fund 
actually exceeds the current cost estimates by the amount claimed. 

Authorization is granted for a cha~ge in trustees only when the 
new trustE~e is qualified. 

If existing ~rustees enter bankruptcy or do not remain 
qualified, alternate assurance is obtained within 60 days. 

* The numbers correspond t_o the paragraph numbers in Section C. 
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III-20 

ATTACHMENT III-2 (continued) 

RCRA TRUST FUND CHECKLIST roR REGIONAL OFFICES 

(6) Requests for reimbursement for closure and/or post-closure 
expenses are approved within 60 days after they are received, but 
only when itemized bills are submitted and the expenses are in 
accordance with the plan or otherwise justified. 

II 

(7) 

If the Regional Administrator has reason to believe that the 
closure costs will significantly exceed the value of the ciosure 
trust fund, complete reimbursement is withheld until closure is 
completed. 

Requests for termination of the trust and return of any funds 
remaining in the trust are approved in writing when (1) alternate 
financial assurance is substituted or (2) the owner or operator 
has been released from closure or post-closure financial 
requirements. 

* The numbers correspond to the paragraph numbers in Section C. 
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ATTACHMENT III-3 

REQUIRED WORDING FOR RCRA TRUST FUND AGREEMENT 
40 CFR 264.lSl(a) 

TRUST AGREEMENT, the "Agreement," entered into as of [date] by and between 
[name of the owner or c,perator], a [name of State] [insert "corporation," 
ti h. ti ti • • ti ti • h. II l h "G " d [ partners ip, association, or proprietors ip , t e ran tor, an name 
of corporate trustee], [insert "incorporated in the State of _______ " 

" . 1 b k"] h "T " or a nationa an , t e rustee. 

WHEREAS, the United States Environmental Protection Agency, "EPA," an 
agency of the United States Government, has established certain regulations 
applicable to the Granter, requiring that an owner or operator of a hazardous 
waste management facility shall provide assurance that funds will be available 
when needed for closur1! and/or post-closure care of the facility, 

WHEREAS, the Granter has elected to establish a trust to provide all or 
part of such financial assurance for the facilities identified herein, 

WHEREAS, the Granter, acti.~g through its duly authorized officers, has 
selected the Trustee to be the trustee under this agreement, and the Trustee 
is willing to act as trustee, 

NOW, THEREFORE, the Granter and the Trustee a~ree as follows: 

Section 1. Definitions. As used in this Agreement: 

(a) The term "Granter" means the owner or operator who en-cers into this 
Agreement and- any successors or assigns of the Granter. 

(b) The -cerm "Trustee" means the Trustee who enters into this Ag:::eement 
and any successor Trustee. 

Section 2. Identification of Facilities and Cost Estimates. This 
Agreement pertains to the facilities and cost estimates identified on attached 
Schedule A [on Schedule A, for each facility list the EPA Identification 
Number, name, address, and the current closure and/or post-closure cost 
estimates, or portions thereof, for _which financial assurance is demonstrated 
by this Agreement]. 

Section 3. Establishment of Fund. The Granter and the ·Trustee hereby 
establish a·trust.fund., the "Fund," for the benefit of EPA. The Granter and 
the Trustee intel'l.d tha.t no third party have access to the Fund except as 
herein provided. The Fund is established initially as consisting of the 
property, which is acceptable to the Trustee, described in Schedule B attached 
hereto. Such property and any other property ?ubsequently transferred to the 
Trustee is referred tc, as the Fund, together.with all earnings and profits 
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ATTACHMENT III-3 (continued) 

REQUIRED WORDING FOR RCRA TRUST FUND AGREEMENT 
40 CFR 264.lSl(a) 

thereon, less any payments or distributions made by the Trustee pursuant to 
this Agreement. The Fund shall be held by the Trustee, IN TRUST, as 
hereinafter provided. The Trustee shall not be responsible nor shall it 
undertake any responsibility for the amount or adequacy of, nor any duty to 
collect from the Granter, any payments necessary to discharge any liabilities 
of the Gran-tor established by EPA. 

Section 4. Pavment for Closure and Post-Closure Care. The Trustee 
shall make payments from the Fund as the EPA Regional Administrator shall 
direct, in writing, to provide for the payment of the costs of closure and/or 
post-closure care of the facilities covered by this Agreement. The Trustee 
shall reimburse the Granter or other persons as specified by the EPA Regional 
Administrator from the Fund for closure and post-closure expenditures in such 
amounts as the EPA Regional Administrator shall direct in writing. In 
addition, the Trustee shall refund to the Granter such amounts as the EPA 
Regonal Administrator specifies in writing. Upon refund, such funds shall no 
longer constitute part of the Fund as defined herein. 

Section 5. Payments Comprising ·the Fund. Payments made to the Trustee 
for the Fund shall consist of cash or securities acceptable to the Trustee. 

Section 6. Trustee Management. The Trustee shall invest and reinvest 
the principal and income of the Fund and keep the Fund invested as a single 
fund, without distinction between principal and income, in accordance with 
general investment policies and guidelines which the granter may communicate 
in writing to the Trustee from time to time, subject, however, to the 
provisions of this Section. In investing, reinvesting, exchanging, selling, 
and managing the Fund, the Trustee shall discharge his duties with respect to 
the trust fund solely in_ the interest of the beneficiary and with the care, 
skill, prudence, and diligence under the circumstances then-prevailing which 
persons of prudence·, ac,:ing in a like capacity and familiar with such maners, 
would use in the conduct of an enterprise of a like character and with like 
aims;. exceot that: 

(i) Securities or other obligations of the Granter, or any other owner or 
ope.rater of the facilities, or any of their affiliates as defined in the 
Investment Company Act of 1940, as amended, 15 U.S.C. 80a-2.(a), shall not be 
acquired or held, unless they are securiiies or other obligations of the 
Federal or a State government; 
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ATTACHMENT III-3 (continued) 

REQUIRED WORDING FOR RCRA TRUST FUND AGREE~ENT 
40 CFR 264.lSl(a) 

(ii) Tne Trustee is authorized to invest the Fund in time or demand 
deposits of the Trusteei, to the extent insured by an agency of the Federal or 
State government; and 

(iii) The Trustee is authorized to hold cash awaiting investmen.t or 
distribution uninvestecl for a reasonable time and without liability for the 
payment of interest their eon. 

Section 7. Commingling and Investment. The Trustee is expressly 
authorized in its disc1:etion: 

(a) To transfer frc)m time to time any or all· of the assets of the Fund to 
any common, comming.led., or collective trust fund created by the Trustee in 
which the Fund is eligible to participate, subject to all of the provisions 
thereof, to be commingled with the assets of other trusts participating 
therein; and 

(b) To purchase shares in any investment company registered under the 
Investment Company Act of 1940, 15 U.S.C. 80a-l et seq., including one which 
may be created, managed, underwritten, or to which investment advice is 
rendered or the shares of which are sold by the Trustee. The Trustee may vote 
such shares in its discretion. 

Section 8. Express Powers of Trustee. Without in any way limiting the 
powers and discretions conferred upon the Trustee by the other provisions of 
this Agreement or by law, the Trustee is expressly authorized and empowered: 

(a) To sell, exchange, convey, transfer, or otherwise dispose of any 
property held by it, by public or private sale. No pe·rson dealing with the 
Trustee shall be bound to see to the application of the purchase money or to 
inquire into the valid:Lty or expediency ·of any such sale or other disposition; 

(b) To make, execu1:e, acknowledge, and deliver any and all documents of 
transfer and conveyanc1: and any and all other instruments that may be 
necessary or appropria1:e to carry out the powers herein granted; 

(c) To register any securitie-s held in the Fund in its own name or in the 
name of· a nominee and ·:o hold any security in bearer for_m or in book entry, or 
to combine certificates representing such securities with certificates of the 
same issue held by the Trustee in other fiduciary capacities, or to deposit or 
arrange for the deposit of such securities in a qualified central depositary 
even though, when so d,:posited, such securities may be merged and held in bulk 
in the name of the nominee of such depositary with other securities deposited 

CX60 page 72 of 252



III-24 

ATTACHMENT III-3 (continued) 

REQUIRED WORDING FOR RCRA TRUST FUND AGREEMENT 
40 CFR 264.lSl(a) 

therein by another person, or to deposit or arrange for the deposit of any 
securities issued by the United States Government, or any agency or 
instrumentality thereof, with a Federal Reserve bank, but the books. and 
records of the Trustee shall at all times show that all such securities are 
part of the Fund; 

(d) To deposit any cash in the Fund in interest-bearing accounts 
maintained or savings certificates issued by the Trustee, in its separate 
corporate capacity, or in any other banking institution affiliated with the 
Trustee, to the extent insured by an agency of the Federal or State 
government; and 

(e) To compromise or otheNise adjust all claims in favor of or against 
the Fund. 

Section 9. Taxes and Expenses. All taxes of any kind that may be 
assessed or levied agains't or in respect of the Fund and all brokerage 
commissions incurred by the Fund shall be paid from the Fund. All other 
expenses incurred by the Trustee in connection with the administration of this 
Trust, including fees for legal services rendered to the Trustee, the 
compensation of the Trustee to the extent not paid directly by the Granter, 
and all other proper charges and disbursements of the Trustee ·shall be paid 
from the Fund. 

Section 10. Annual Valuation. The Trustee shall annually, at least 30 
days prior to the anniversary date of establishment of the Fund, furnish to 
the Granter and to the appropriate EPA Regional Administrator a statement 
c~nfirming the value of the Trust. Any securities in tha Fund shall be valued 
at market value as of no more than 60 days prior to the anniversary date of 
establis.hment of the fund. The failure of the Granter to object in writing to 
the Trustee within.90 days after the statement has been furnished to the 
Grantor and the EPA Regional Administrator shall cons.titute a conclusively 
binding assent by the Granter·, barring the Granter from asserting any claim or 
liabi-lity against the Trustee with respect to mat:ter.s disclosed in the 
statement. 

Section 11. Advice o.f Counsel. "The Trustee may from time to time 
consult with counsel, who ma·y be counsel to the Gran tor, with respect to any 
question arising as to the construction of this Agreemerit or any action to be 
taken hereunder. The Trustee shall be fully protected, to the extent 
permitted by law, in acting upon the advice of counsel. 

CX69 page 73 of 252



III-25 

ATIACHMENT III-3 (continued) 

REQUIRED WORDING FOR RCRA TRUST FUND AGREEXENT 
40 CFR 264.!Sl(a) 

Section 12. Trustee Compensation. The Trustee shall be entitled to 
reasonable compensation for its services as agreed upon in writing from time 
to time with the Grantcir. 

Section 13. Successor Trustee. The Trustee may resign or the Granter 
may replace the Trustee:, but such resignation or replacement shall not be 
effective until the Granter has appointed a successor Trustee and this 
successor accepts the appointment. The successor trustee shall have the same 
powers and du'ties as those conferred upon the Trus'tee hereunder. Upon the 
successor trustee's acc:eptance of the appointment, the Trustee shall assign, 
transfer, and pay over to the successor trustee the funds and properties then 
constituting the Fund. If for any reason the Grantor ca..'Ulot or does not act 
in the event of the ~esignation of the Trustee, the Trustee may apply to a 
court of competent jurisdiction for the appointment of a successor trustee or 
for instructions. The successor trustee shall specify the date on which it 
assumes administration of the trust in a writing sent to the Grantor, the EPA 
Regional Administra'tor, and the present Trustee by certified mail 10 days 
before such change becomes effective. Any expenses incurred by the Trustee as 
a result of any of the. acts contemplated by this Section shall be paid· as 
provided in Section 9. 

Section 14. Instructions to the Trustee. All orders, requests, and 
instructions by the Granter to the Trustee shall be in writing, signed by such 
-persons as are designated in the attached Exhibit A or such other designees as 
the Grantor may designc:Lte by amendment to Exhibit A. The Trustee shall be 
fully protected in acting without inquiry in accordance with the Grantor's 
orders, requests, and instructions. All orders, requests, and instructions by 
the EPA Regional Administrator to the Trustee shall be L~ writing, signed by 
the EPA Regional Administrators of the Regions in which-the facilities are 
located, or their designees, and the Trustee shall aci and shall be fully 
protected in acting L~ accordance with such orders, requests, and 
instructions. The Trustee shall have the right to assume, in the absen.ce of 
written notice to the c:ontrary, that no event constituting a change or a 
termination of the authority of-any person to act on behalf of the Granter or 
EPA hereunder has occurred. The Trustee shall have no duty to act in the 

·absence of such orders, requests, and instructions from the Granter and/or 
EPA, except as provided for herein. 

Section 15. Notice of Nonoayment. The Trustee shall notify the Granter 
and the appropriate EPA Regional Administrator, by certified mail within 10 
days following the exp~ration of the 30-day period after the anniversary of 
the establishment of the Trust, if no payment is received from the Granter· 
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REQUIRED WORDING FOR RCRA TRUST FUND AGREEMENT 
40 CFR 264.15l(a) 

during that period. After the pay-in period is completed, the Trustee shall 
not be required ~o send a·notice of nonpayment. 

Section 16. Amendment of Agreement. This Agreement may be amended by 
an instrument in writing executed by the Granter, the Trustee, and the 
appropriate EPA Regional Administrator, or by the Trustee and the appropriate 
EPA Regional Administrator if the Granter ceases to exist. 

Section li. Irrevocabilitv and Termination. Subject to the right of 
the parties to amend this Agreement as provided in Section 16, this Trust 
shall be irrevocable and shall continue until terminated at the written 
agreement of the Granter, the Trustee, and the EPA Regional Administrator, or 
by the Trustee and the EPA Regional Administrator, if the Granter ceases to 
exist. Upon termination of the Trust, all remaining trust property, less 
final trust administration expenses; shall be delivered to the Granter. 

Section 18 .. Immunity and Indemnification. The Trus1:.ee shall not incur 
personal liability of any nature in connection with any act or omission, made 
in good faith, in the administration of this Trust, or in carr'ying out any 
directions by the Granter or the EPA Regional Administrator issued in 
accordance with this Agreement. The Trustee shall be indemnified and saved 
harmless by the Granter or from the Trust Fund, or both, from and against any 
personal liability to whic~ the.Trustee may be subjected by reason of any act 
or conduct in its official capacity, including all expenses reasonably 
incurred in its defense in the event the Granter fails to provide such defense. 

Section 19. Choice of Law. This Agreement shall be administered, 
construed, and enforced according to the laws of the State of [insert name of 
State]. 

Section 20. Interpretation. As used in this Agreement, words in the 
singular include the plural and words in the plural include the singular. 1ne 
descriptive headings .for each Section of this Agreement shall not affect the 
int~rpretation or the legal efficacy of this Agreement. 

IN WITNESS WHEREOF ·the· parties. have caused this Agreement to be executed 
by their respective officers duly authorized and their co~porate seals to be 
hereunto affixed and attested as of the date first above written. The parties 
below certify that the wording of this Agreement is identical to the wording 
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specified in 40 CFR 264.lSl(a)(l) as such regulations were constituted on the 
date first above written. 

[Signature of. Granter] 

[Title] 
Attest: 

[Title] 

(Seal] 
(Signature of Trustee] 

Attest: 

[Title] 

(Seal] 
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ATTACHMENT III-3 (continued) 

SAMPLE CERTIFICATION OF ACKNOWLEDGMENT 
FOR RCRA TRUST FUND AGREEMENT 

(FROM 40 CFR 264. lSl(a), E~fPHASIS ADDED) 

The following is· an example of the certification of acknowledgment which 
must accompany the trust agreement for a trust fund as specified in 
§§264.143(a) and 264.l45(a) or §§265.143(a) or 265.l45(a) of this chapter. 
State requirements may differ on the prooer content of this acknowledgment. 

State of -------------
County of ____________ _ 

On this [date], before me personally came [owner or operator] to me known, 
who, being by me duly sworn, did depose and say that she/he resides at 
(address], that she/he is [title] of [corporation], the corporation ·described 
in and which executed the above instrument; that she/he knows the seal of said 
corporation; that the seal affixed to such instrument is such corporate seal; 
that it was so affixed by order of the Board of Directors of said corporation, 
and that she/he sign~d her/his name thereto by like order. 

(Signature of Notary Public] 
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ATTACHMENT III-3 (continued) 

SAMPLE SCHEDULE A 

This Agreement dem,,nstrates financial assurance for the following cost 
estimate(s) for the following facility(ies): 

U.S. Environmental 
Protection Agency 

Identification 
Number of Facility 

Name of 
Facility 

East Minor 
Facility 

Address 
of Facility 

42 Main Street 
Los Tunas, 
California 90006 

Cost Estimates for 
Which Financial 
Assurance Being 

Demonstrated 
by This Agreement 

Closure 
Post-

S 110,000 

Closure S 62,000 
Total $172 1 000 

The cost estimates listed here were last adjusted on July 1, 1982. 
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ATTACHMENT III-3 (continued) 

SAMPLE SCHEDULE B 

The.Fund is established initially as consisting of the following property: 

$17,200 (seventeen thousand, two hundred dollars), as 
evidenced by Midtown National Bank Cashier's Check Number 
14,282, dated August 1, 1982. 
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ATIACHMENT III-4 

SAMPLE CALCULATIONS OF REQUIRED PAYMENTS INTO RCRA TRUST FUND 

This attachment she>ws how the first two required payments into a trust 
fund are calculated for three sample facilities. Note that all calculations, 
trust fund values, and inflation factors are hypothetical. 

Examnle 1 

Assumptions: 

( 1) The facil:'.ty has interim status. 

(2) The trust fund is designed to cover both closure and post-closure 
care. 

(3) The closure plan estimates that the remaining operating life of 
the facility is 10 years. 

(4) The total current closure and post-closure cost estimates is 
$150,000. 

(5) The inflation factor during the first year is 1.10: 

Calculations: 

All payments are calculated using the formula: 

Where 

CE-CV 
y 

CE is the current cost estimate 
CV is the current value of the trust fund, and 
r is the number of years remaining in the pay-in period. 

For the first payment here, 

CE 
CV= 

y = 

$150,000 
0 (No payments into the trust fund have yet· been made.) 

10 (The pay-in period for interim status facilities 
is the shorter of 20 years or the remaining 
operating life of the facility.) 
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ATTACHMENT III-4 (con_tinued) 

SAMPLE CALCULATIONS OF ;REQUIRED PAYMENTS INTO RCRA TRUST FUND 

Thus, the first payment is 

CE-CV 
y 

= S150,000-0 
10 

= $15,000 

The second payment caLculation requires the value of the trust fund 
after one year. Assume the t:rulst:ee valued the investment:s and other assets 
comprising the trust at $16, 50.0c (the value of the trust fund has increased 
because the fund has been inve1s;ted for one year). The values for the second 
payment calculation are theref:qre: 

CE = $150,000 x L 10 (1. 10 is the inflation factor.) 
CV= $16,500 

Y = 9 (One year nas passed in the pay-in period.) 

Tne second payment required is: 

Examole 2 

Assumotions: 

CE-CV= 
y 

S165,000-16,500 = 
9 

i 
(1) The facility has interim status. 

I 

(2) The trust fund cofers closure only. 
1: 

$16,500. 

(3) The remaining operating'life is 25 years. 

(4) The current closure cost estimate is $80,000. 

(5) The inflation factor during the first year is 1.15. 

Calculations: 

For the first payment, 

CE= $80,000 
CV= 0 

Y = 20 (20 years, is shorter than the remaining operating life) 
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ATTACHMENT III-4 (continued) 

SAMPLE CALCULATIONS OF REQUIRED PAY~ENTS INTO RCRA TRUST FlJND 

The first payment is: 

CE-CV 
y 

= S80,000-0 
20 

= $4,000 

To compute the second payment, assume that the value of the trust is 
only $3,150 after the first year (the trust's investments were not very 
successful). The second payment can be calculated as follows: 

and 

Example 3 

CE= 80,000 x 1.15 = $92,000 
CV= $3,1.50 

Y = 19 

CE-CV 
y 

= S92,000-S3,150 
19 

Assumptions: 

(1) The facility has a 10-year permit. 

= $4,6i6 

(2) The trust fund covers both closure and post-closare care. 

(3) The remaining operating life of the facility is 15 years. 

(4) The total current cost-estimate is $120,000. 

(5) The inflation factor for the first year is 1.12. 

Calculations: 

For the first payment, 

CE= 120,000 
CV= 0 
Y = 10 

CE-CV 
y 

= s120,000-0 = 
10 

$12,000 
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ATTACHMENT III-4 (continued) 

SAMPLE CALCULATIONS OF REQUIRED PAYMENTS INTO RCRA TRUST FUND 

For the second payment, assume that the trust fund is worth $12,600. The 
second payment can be calculated: 

Example 4 

CE= $120,000 x 1.12 = $134,400 
CV= $12,600 

y = 9 

= S134,40O-S12,6OO 
9 

Assumotions: 

= ~13,533 

(1) In year l, the facility has interim status. 

(2) By year 2, the facility obtains general itatus with a 1O-year 
permit. 

(3) The trust fund covers both closure and post-closure care. 

(4) The remaining operating life of the facility is 15 years. 

(5) The total current cost-estimate is $150,000. 

(6) The inflation factor during the first year is _l. 11. 

Calculations: 

For the first payment, 

CE= $150,000 
CV= 0 

Y = 15 

Thus the first payment is: 

= S150,000-0 
15 

= $10,000 
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ATTACHMENT III-4 (continued) 

SAMPLE CALCULATIONS OF REQUIRED PAYMENTS INTO RCRA TRUST FUND 

In the second year, the facility is in general status, and a new pay-in 
period will apply. The pay-in period is equal to the shorter of the remaining 
operating life of the facility or the term of the initial permit. The 
remaining operating life is equal to 14 years, while the permit term is 10 
years; thus, the new pcty·in period is 10 years. 

To compute the secc,nd payment, assume that the trust fund is now valued at 
$10,_800. The second pc,yment can be calculated as follows: 

CE= $150,000 x 1.11 = $166,500 
CV= $10,800 

Y = 10 

and CE-CV 
y 

= Sl66,SOO~s10,soo = 
10 

$15,570 
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IV. ESTABLISHING FINANCIAL RESPONSIBILITY USING SURETY BONDS 

A. INTRODUCTION 

This chapter descr:Lbes how Ow'llers or operators can fulfill their RCRA 
financial requirements using SURETY BONDS. Surety bonds are common in 
business when one party, in order to protect itself in a transaction, insists 
that another party obtain such a bond. Only RCRA surety bonds are discussed 
here, however. A surety bond is a contract which an owner or operator 
(sometimes called the PRINCIPAL) can enter into with a qualified surety 
company (called the SURETY). Under this contract, the surety guarantees to 
EPA (sometimes called the OBLIGEE) that the closure and/or post-closure 
obligations of the owner or operator will be fulfilled. Of course, the owner 
or operator must pay the surety for this guarantee, because the surety will be 
liable for these obligations should the owner or operator fail to fulfill them. 

The RCRA regulations allow two types of surety bonds, FINANCIAL GUARA~'TEE 
BONDS and PERFOID-1ANCE BONDS, although this latter type of bond can be used 
only at permitted facilities and can not be combined with other financial 
assurance mechanisms. Financial guarantee bonds, as the name implies, simply 
assure EPA that, if the owner or operator fails to fund the STANDBY TRUST FUND 
or provide appropriate alternative financial assurance for closure and/or 
post-clqsure care, the surety will fund the standby trust fund up to a stated 
amount .. Performance bonds, on the.other hand, may be carried out either by 
paying for or actually providing closure and/or post-closure care. Both types 
of bonds limit the lia.bility of the surety to the face amount of the bond, 
called the PENAL SUM. As cost estimates increase, this penal sum may be 
increased upon agreement of the owner or operator and the surety. The bond 
may provide~ by way of an optional RIDER, that the penal sum can be increased 
up to 20 percent in ar,y year, without a new agreement between the parties. 

EPA expects, on the basis of information received from s~reties, that very 
few sureties will be willing to write surety bonds, at least initially, and 
that many of those sureties that will write them will do so only for the'ir 
largest, most creditworthy clients. The long-term nature of the obligation 
guaranteed, the requirement that the surety pay the penal sum in the event the 
surety attempts to cancel the bond and the owner cannot obtain alternate 
assurance, and the unf.amiliarity or sureties with the hazardous waste industry 
all make these bonds unattractive to·- sureties. Nevertheless, owners and 
oper~tors have asked 1:hat surety bonds be allowed as a financial assurance 
mechanism. EPA believes that, in the future, the availability of RCRA surety 
bonds may increase as more facilities are permitted, especially in instances 
where remaining facility life is relatively brief and the time of closure is 
highly predictable. 
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The regulations pertaining to RCRA surety bonds are as follows: 

EXHIBIT IV.;l 

RCRA SURETY BOND REGULATIONS 

Topic 

Closure Bond 
• Financial Guarantee Bond 
• Performance Bond. 

Post-Closure Bond 
• Financial Guarantee Bond 
• Performance Bond 

Wording of Bonds 
• ·Financial Guarantee Bond 

(closure and/ or 
post-closure) 

• Performance Bond 
(closure and/or 
post-closure) 

Interim Status 

40 CFR §265.143(b) 
NA 

40 CFR §265.145(b) 
NA 

. 40 CFR §264. lSl(b) 

NA 

Permitted Facilities 

40 CFR §264.l43(b) 
40 CFR §264.143(c) 

40 CFR §264.l45(b) 
40 GFR §264.145(c) 

40 CFR §264.lSl(b) 

40 CFR §264. lSl(c) 

Source: Title 40, Gode of Federal Regulations (CFR). · 

NA: Not applicable. 
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B. RCRA SURETY BOND.REQUIREMENTS 

This section describes t:he responsibilities of owners or operators in 
fulfilling the surety bond requirements established under RCRA. Except for 
the last part of t:his section dealing with permitted facilities, the 
discussion here covers only financial guarantee bonds, since they are the only 
type of bond allowed at interim status facilities. Apart from the few 
differences noted in the last section, the requirements for financial 
guarantee bonds also apply to performance bonds. A checklist of the 
responsibilities of ·owne·rs or operators appears as Attachment IV-1 at the end 
of this chapter. 

INITIAL RESPONSIBILITIES OF THE OWNER OR OPERATOR 

1. Qualifications for Surety Company. An owner or operator wishing to 
use a surety bond to fulfill its RqRA closure and/or post-closure requirements 
must enter into a cont:~act with a qualified surety. Qualified sureties are 
those listed by the U.S. Department of the Treasury in its CIRCULAR 570, which 
is published annually c:,n approximately July 1 and updated periodically in the 
Federal Register. To cJbtain the most up-to-date information, owners or 
operators can contact the Audit Staff of the Department of the Treasury 
(t:elephone number: (202) 634-5010). Care should be used in consulting 
Circular 570 since many sur~ties have similar names. 

Circular 570 also lists the maximum amount which each surety can guarantee 
in one bond, called the: UNDERWRITING LIMITATION. A surety may only issue a 
surety bond exceeding· this amount: when it brings another company into the 
suiety agreement to help share the risk. Even several sureties actitig 
toget:her may not exceed the total of their individual underwriting 
limitations, however. Finally, Circular 570 lists t:he states in which each 
qualified ~urety is licensed to enter into a surety bond; a RCRA surety bond 
must be signed in one of those states. 

In addition, owners or operators must also identify a financial 
institution qualified to establish a STANDBY TRUST FUND (discussed below). 
The qualifications of trustee institutions are described in Section B.l of 
Chapter III. 

2. Wording and Amount of Assurance. The wording required for surety 
bonds is specified in the regulations and both th~ owner or operat:or and the 
surety must certify that the bond matches this wording exact:ly. The bonds are 
shown. in Attachments IV-3 and IV-4 at .:he end of this chapter. The penal sum 
of a RCRA surety borid, together with any amount being assured by other 
mechanisms (see Secticn B of Chapter II for information on combinat:ions of 
mechanisms); must be i.n an amount at least equal to the current closure and 
post-closure cost esti~ates. 
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The owner or operator must also establish a stand.by trust fund 1 to 
ac~ompany each RCRA surety bond. The money~ necessary to pay for closure 
and/or post-closure care will be disbursed from this fund. The fund is often 
initially established with a NOMINAL Sill!, and must be funded in an amount 
equal to the penal sum-of the bond before the beginning of final closure of 
the facility or within 15 days after an order by the Regional Administrator or 
a U.S. court to begin closure (See Attachment IV-3). Any payments made under 
the bond will be deposited by the surety directly into the standby trust fund 
in accordance with instructions from the Regional Administrator. A standby 
trust fund is not to be confused with an ordinary RCRA trust fund (described 
in Chapter III), although a standby trust is subject to the same requirements 
except that: 

(a) annual payments into the standby trust fund are not 
required (only the nominal initial payment mentioned 
above is usually made); 

(b) Schedule A of the trust agreement need not be updated; 

(c) Annual valuations by the trustee are not required; and 

(d) The trustee need not send notices of nonpayment. 

A standby trust fund is also required with a letter of credit. The standby 
trust fund is not a financial assurance mechanism under RCRA, it merely 
facilitates drawing on surety bonds and letters of credit that are used as 
financial assurance. The standby trust .fund must. be worded exactly as 
required for trust funds. See Attachment III-3 and discussion in Section B.2 
of Chapter III. 

3. Obtaining a Surety Bond. The first step an owner or operator should 
take in approaching a broker o~ agent for a. surety company is to check that 
the broker or agent is authorized by a qualified surety to issue RCRA bonds in 
the amount desired. (The owner or operator can check the qualifications of 
sureties in CIRCULAR 570, as discussed above.) Sureties give brokers and 
agents authority to sell surety bonds for them in a written document called a 
POWER OF ATTORNEY. If the owner or operator has any doubt about the authority 
of the broker to act on the surety's behalf, to issue _RCRA bonds, or to issue 
bonds in the amount needed, he should ask fqr a copy of the power of attorney. 

1Even if a combination of financial assurance mechanisms is used, only 
one _trust fund is necessary. If an owner or opera~or uses a trust fund 
together with a surety bond, the trust fund may be used as the standby trust 
fund. If a financial guarantee bond and letter of credit are both used, one 
standby trust fund is sufficient. Remember, however, that a performance bond 
may not be used in combination with other mechanisms. 
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The broker or agent will undoubtedly ask for detailed information on the 
facility and the owner or operator applying for the surety bond. This 
information may include any of the financial and operating data listed and the 
facility visit mentioned in Section D of Chapter II. 

Once the broker or agent evaluates this information, he will be able to 
tell the owner or operator if a surety bond can be issued and if so, on what 
terms. The terms may include not only the premiums required but also a 
requirement that the owner or operator provide a certain amount of COLLATERAL 
to reduce the surety's risk. Even if collateral is not requi=ed, the surety 
may be willing to lower its premiums if collateral is prpvided voluntarily. 
The owner or operator will probably also want the optional rider that is 
permitted by the regulations. This could save it from having to renegotiate a 
new surety bond each year that cost estimates increase. 

4. Submission of Documents to EPA. To comple~e the surety bond, both 
the surety and the owner or operator will have to sign it; someone properly 
authorized to act on the behalf of either or both parties may sign instead. 
The owner or operator must then submit the surety bond and an ORIGINALLY 
SIGNED DUPLICATE of the standby trust agreement to the Regional Administrator 
before the effective date of the regulations. 

SUBSEQUENT RESPONSIBILITIES OF THE OW1'1ER OR OPERATOR 

5. Updating Coverage. During the operating life of the facili~y, when 
closure or post-closure cost estimates .are adjusted due to inflation or new 
estimates are prepared because of a change in closure and/or post-closure 
plans, the owner or operator is responsible for ensuring either that the 
bond's penal amount is increased sufficiently or that other financial 
assurance is given. TILis must be done--and evidence of_the increase in the 
penal sum submitted to the.Regional Administrator--within 60 days after the 
increase in cost estimates. Further increases in financial assurance are not 
required after closure. 

The bond may (but is not required to) provide for an optional RIDER to 
permit increase in the penal sum by up to 20% per year. This rider allows an 
owner or operator to increase the amount of its coverage without having to 
renegotiate for additional surety bond coverage each time the closure or 
post-closure cost estimates increase. If there is no rider or the rider is 
not sufficiently large, the owner or operator may nevertheless agree with the 
surety to increase the face amount. Alternatively, the owner or operator may 
obtain another financial responsibility instrument to cover the increase 
(combinations of instruments covering one facility are discussed in Section B 
of Chapter II). 

The regulations prcJvide that the owner or operator may apply to the 
Regional Administrator for a decrease ·in the amount of bond coverage if the 
cost estimates decreas,?. The Regional Administrator will probably require 
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supporting documentation such as the closure and/or post-closure plans and 
cost estimates in order to respond to a request to decrease- coverage. This is 
further described in Section E.l of Chapter II. 

6. Maintaining Assurance. The owner or operator is required to obtain 
alternative financial responsibility assurance within 60 days after bankruptcy 
of the surety or the removal of the surety's name from Circular 570. 

In addition, assurance must be maintained until ownership of or operating 
responsibility for the facility changes, and the new owner or operator has met 
the applicable financial responsibility requirements. 

Finally, the owner or operator may substitute an alternate mechanism of 
financial assurance so long as there is no lapse in coverages. See Section 
E.4 of Chapter II. 

7. Cancellation of the Suretv Bond by the Issuer. The surety company 
may also cancel the bond. In order to exercise this right, a surety company 
must send notices of cancellation to both the owner or operator and the 
Regional Administrator. Cancellation may not occur during the 120 days 
beginning on the date of receipt of these notices. The owners or operator 
will have 90 days to provide alternate financial assurance and obtain written 
approval from the Regional Administrator of the new assurance. See Section 
E.3 of Chapter II. If the owner or operator fails to provide this assurance 
and obtain such approval within th~ 90 days, the Regional Administrator will 
direct the surety to pay the penal sum into the standby trust .. 

8. Drawing on Funds for Closure and Post-Closure. Financial guarantee 
bonds are designed to guarantee that funds will be available to pay for 
closure and post-closure care. Thus, if the ·owner or operator does not 
fulfill its obligation to fund the standby trust fund in-the amount of the 
penal sum or to obtain alternative financial a~surance when required, the 
surety will be responsible for funding the standby trust fund. Specifically, 
the surety will be required to pay the penal sum of the bond into the standby 
trust in these circumstances: 

a. The owner or operator has failed to fund the standby 
trust fund in the amount of the cost estimate for 
closure and/or post-closure care before the beginning 
of final closure of the facility; 

b. The Regional Administrator or a court has ordered 
closure to begin and the owner or operator has not 
f1:U1ded.· the standby trust within 15 days; or 

c. The surety has sent notice of cancellation of the bond 
and the owner or operator has not obtained alternate 
financial assurance within 90 days. 
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If the owner or op1:rator properly funds the standby trust fund or 
otherwise fulfills its obligations under the regulations, funds will not be 
drawn from the surety bond. 

9. Termination of Bond. The owner or operator should request the 
approval of the Regional Administrator to terminate the bond in two 
situations: (1) when ,3.l ternate financial assura.::-.ce has been. substituted (see 
Section E.4 of Chapter II) and (2) when released fr.om applicable RCRA 
requirements (see ·Section G of Chapter II). Upon receiving the Regional 
Administrator's written consent, the owner or operator should forward a copy 
of it to surety along with a request that the bond be terminated. The surety 
bond can only be termi::iated with the written consent of the Regional 
Administrator. At the same time, the owner or operator should request the 
Regional Administrator to approve the termination of the standby trust fund 
unless the owner or operator is maintaining assurance with a letter of credit 
and without a trust fu:nd. Procedures for terminating the standby trust fund 
are identical to the procedures for terminating trust funds, discussed in 
Section B.9 of Chapter II. 

PERMITTED FACILITIES 

There are only a few differences between interim status and permitted 
facilities with respect to financial assurance through sur~cy bonds. The main 
difference is the types of bonds allowed. Financial guarantee bonds may be 
used at both interim status and permitted facilities and may be used in 
combination with other financial assurance mechanisms;.' performance bonds, 
however, may be used only for permitted faciliites, not for those with interim 
status, and they may not be used in combination with other financial assurance 
mechanisms. 

Performance bonds assure performance _in- accordance with closure and/or 
post-closure plans and other permit requirements. 
or operator, a surety may fulfill its obligations 
securing performance in accordance with the plans 
sum into the sta~dby .trust. 

Upon defaul_t by the owner 
under such a bond by either 
£! by depositing the penal 

In many respects, performance bonds are like financial guarantee bonds, 
although there are some differences. The owner or operator may request a 
reduction in the penal sum of a performance bond in the same manner as for a 
financial guarantee bond. With a performance bond covering post-closure care, 
such a request may ·even be made during the period of post-closure care. 

Performance bonds state that the surety will either have to perform 
closure and/or post-closure care (in accordance with (1) the permit 
requirements, (2) the plans, and (3) RCRA -regulations) or pay the penal sum 
into the standby trust fund in the following circumstances: 
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a. The owner or operator fails to fulfill its closure 
and/or post-closure obligations, even though closure 
may occur sooner than expected or the requirements in 
the· plans, regulations, and/or permit have changed; or 

b. The surety has sent notice of cancellation of the bond 
and the owner or operator has not obtained alternate 
financial assurance within 90 days. 

The only other major difference between the surety bond requirements for 
permitted facilities and those with interim status is that for new permitted 
facilities, the surety bond must be submitted to the Regional Administrator at 
least 60 days before the date on which hazardous waste is first received at 
the site and the bond must be effective before the date on which hazardous 
waste is first received. 

C. REGIONAL OFFICE RESPONSIBILITIES 

This section outlines the duties of the Regional Office in reviewing 
surety bonds for RCRA financial assurance and ensuring satisfaction of 
requirements. A summary checklist appears in Attachment IV-2. 

REVIEWING INITIAL SUBMISSIONS 

1. Qualifications of Surety and Broker or Agent. The first step that 
the Regional Administrator must take is to ensure 'that the surety is 
qualified. Circular 570 (published annually on approximately July 1) must be 
reviewed to check that the surety is listed, is licensed to do business in the 
state L~ which the bond is signed, and has an under~riting limitation equal to 
or larger than the bond amount. Because many sureties have similar names, 
great care should be exercised in consulting Circular 570. The most recent 
information can be obtained by contacting the Audit Staff of the Department of 
the Treasury (telephone number: (202) 634-5010). The bond amount can exceed 
the surety's underwriting limitation if the surety properly indicates that 
other sureties are sharing the risk. In particular, if the surety is using 
REINSURANCE, a Treasury reinsurance form must be submitted with the bond or 
within 45 days thereafter. If COSURETIES are being used, the original bond 
must reflect that fact. In.all cases, the Regional Administrator will want to 
ensure that the total underwriting limitation of all sureties involved is not 
exceeded. 

For each surety bond submitted, the Regional Adminis_trator should request 
to see the broker or agent's POWER OF ATIORi.~~y and review it eo make certain 
that the broker or agent has authority to act for the surety on this cype of 
bond (hazardous waste) and in ·the amount of the bond. 

The qualifications of the trustee institution for the standby trust fund 
must also be verified. The qualifications required are the same as for the 
RCRA trust fund. See Secti~n C.l of Chapter III for procedures. 
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2. Conformity to Other Reauirements. For interim status facilities, the 
financial guarantee bond must establish financial assurance by the effective 
date of the financial responsibility regulations. For permitted facilities, 
the effective date of the bond must be no later than the date that hazardous 
waste is first receiveci at the site and the bond must be submitted to the 
Regional Administrator at least 60 days before that date. In either case, the 
wording of the surety bond must be identical to that specified in the 
regulations and signed by the appropriate parties. It must also be 
accompanied by an originally signed duplicate of the standby trust agreement 
(See Section B, Part 2 of this chapter). The penal sum of the bond must at 
least equal the closure and/or post-closure cost estimates unless additional 
assurance has been properly submitted. 

3. Recordkeeoing and Tracking Systems. As surety bonds and standby 
trust agreements are r1~ceived, relevant information should be recorded 
including the name, address, and EPA Identification Number of the covered 
facilities; the name of the surety, bond number, and trustee; amount of 
coverage for each facility and the effective date; and information 
verification procedures performed. Automatic data processing systems can be 
used for this. A list of surety bonds in effect should be kepe not only under 
the owner or operator's name, but also under the name of each surety company 
and trustee institution so that, in case of bankruptcy or ineligibility or 
other reasons, it will be easy to determine which owners or operators need to 
obtain financial assurance elsehwere. This system can be used to keep track 
of mergers and changes in the names of sureties. 

SUBSEQUENT RESPONSIBILITIES 

4. Uodating Surety Bonds. As cost estimates for closure and 
post-clo~ure care are adjusted annually for inflation or revised based on new 
plans, the Regional Administrator has several tasks. First·, the Regional· 
Administrator will need to check that increases in cost estimates are covered 
within 60 days by increases in the penal sum of surety bonds or by other added 
financial assurance and that owners and operators have submitted evidence of 
any increases in the penal sum. Automated data processir.g can be used to 
assist in this task. Se~ Chapter II, Section I. 

Second, while increases in coverage are mandatory when cost estimates 
increase during the operating life of the facility, decreases in coverage ·are 
not required when cost: estimates decrease. The Regional Administrator should 
allow-the amount of a performance bond for post-closure care to be decreased 
after the facility is closed only if the owner or operator demonstrates that 
the amount of the bond exceeds the remaining cost of post-closure care. 
Future inflation rates; are uncertain and cost estimates are not subject to 
increase due to inflation after closure. See Section E of Chapter II for a 
more detailed discussion. 
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5. Maintaining Assurance. Regional Administrators will have to maintain 
up-to-date lists of what sureties are currently listed on Circular 570, the 
states where they are licensed, and what their underwriting limitations are. 
One person in the office should.be made responsible for regularly updating 
information on qualifying sureties based on the notices regarding sureties 
sent by EPA headquarters. In addition, a list of surety bonds in effect must 
be kept on the HWDMS not only under the owner or operator's name, but also 
under each surety's name so that in the case of bankruptcy or other reason £or 
a financial institution failing to continue to qualify under the RCRA 
regulations, it is easy to determine which owners or operators need to obtain 
financial assurance elsewhere. This system could also be used to keep track 
of mergers and changes in the names of sureties. Automated data processing 
can be used to assist these efforts and can be particularly useful in helping 
the Regional Administrator assure that alternative assurance is obtained 
within 60 days after the surety becomes bankrupt or otherwise ceases to 
qualify. See Section I of Chapter II. 

In the event of transfer of ownership or operation of a facility, the 
Regional Administrator should verify that assurance maintained until the new 
owner or operator satisfies the financial requirements. 

The Regional Administrator should approve requests to use alternate· 
assurance mechanisms if no lapse in coverage will result. 

6. Cancellation of the Surety Bond by the Issuer. Sureties may not 
c~cel RCRA surety bonds until after they send notice of cancella~ion to both 
the owner or operator and the Regional Administrator. Cancellation may not 
occur during the 120 days beginning on the date of receipt of these notices. 
The Regional Administrator will have to ensure that owners or operators obtain 
acceptable alternative means of financial assurance within 90 days af~er 
receipt of these notices. Cancellation will only be allowed if the owner or 
operator provides other financial assurance within this period. If it is not 
obtained, the surety must fulfill its obligations under the bond. 

Upon receipt of a notice from a surety, Regional Office staff should 
contact the owner or operator to determine (1) the date it received the notice 
from the insurer and (2) its plans to provide alternate assurance or fund the 
standby trust fund. Both pieces of inform~tion will be essential for 
determining the nature and timing of future agency action. 

7, Drawing on the Surety Bond. The Regional Administrator will have to 
make demand upon the surety to fulfill. its obligations under a f inancia_l 
guarantee bond when: 

a. The owner or operator has failed·to fund the standby 
trust fund in the amount of the cost es-timate for 
closure and/or post-closure care before the beginning 
of final closure of the facility; 
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b. The Regional Administrator or a court has ordered 
closure tc> begin and the owner or operator has not 
funded the standby trust within 15 days; or 

c. The surety has sent notice of cancellation of the bond 
and the owner or operator has not obtained alternate 
financial assurance within 90 days. 

If possible, the Regional Administrator should notify the trustee of the 
standby trust in advance of expected payments into the trust. Payments out of 
the s-candby trust will be made as specified in Section C.5 of Chapter I-II on 
trust funds. 

8. Reauests to Terminate the Surety Bond. The Regional Administrator 
may consent to the termination of the sure-cy bond only (1) if alternate 
assurance is substituted (see Section E.4 of Chapter II) or (2) if the owner 
or operator is released from applicable RCRA financial requirements (see 
Section G of Chapter II). Consent must be in writing and may accompany the 
Regional Administrator's letter releasing the owner or operator from closure 
or post-closure financial assurance requirements. 

At the same time, the Regional Administrator may consent to the 
termina-cion of the standby trust fund unless -che o~ner or operator is 
maintaining assurance with a letter of credit and without a trust fund. 
Procedures for termina,ting th~ standby trust fund are identical to the 
procedures for terminatin~ trust funds, discussed in Section B.9 of Chapter 
III. 

PERMITI'ED FACILITIES 

The two major differences be-cween facilities with permits and with interim 
status are (1) performance bonds are allowed for permitted facilities and (2) 
surety bond for a new permitted facility must be submitted to the Regional 
Administrator at least 60 days before the date on which hazardous was-ce is 
first received at the site and must be effective before the date on which 
hazardous waste is fi:rst received. Of course, performance bonds are 
significantly different than financial guarantee bonds as explained in Section 
B of this chapter. First of all, performance bonds may not be used together 
with other financial assurance mechanisms to cover one cost estimate. Second, 
a surety may fulfill _its obligations under a performance bond ei-cher by 
securing performance in accordance with the plans£! by depositing the penal 

_sum into the standby trust fund. The surety will have to fulfill its 
obligations in the following circumstances: 

a. The owner or operator fails to fulfill its closure 
and/or post-closure obligations, even though closure 
may occur sooner than expected or the requirements in 
the plan.s, regulations, and/or permit have changed; or 
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b. The surety has sent notice of cancellation of the bond 
and the owner or operator has no~ obtained alternate 
financial assurance within 90 days. 

Finally, with a financial guarantee bond, the Regional Administrator can 
easily determine whether the surety has fulfilled its obligations -- the 
surety has either funded the standby trust or it has not. With a performance 
bond, the Regional Administrator's task is not so easy if the surety 
undertakes performance instead of funding the standby trust. The Regional·· 
Administrator will need to oversee the surety's performance in such cases; EPA 
Headquarters guidance will be available for such purposes on a case-by-case 
basis. 

D. SOURCES OF FlJRTRER INFORMATION 

Circular 570 (the June 30, 1981, version is at 46 Federal Register 
33962), its updates available through the audit staff of the U.S. Department 
of Treasury (telephone number: (202) 634-5010), and the Treasury Department 
lists of sureties with deteriorating financial conditions are vital sources of 
information that all Regional Offices should have. 

Another, more technical, document is Circular 297 of the Treasury 
Department that contains the Treasury regulations governing sureties doing 
business with the United States. These regulations were promulgated pursuant 
to Title 6 of the U.S. Code, Sections 6-13. They could be useful to answer 
specific questions that may arise conc~rning sureties. 

National trade associations are an additional source of information. 
Major organizations concerned with surety bonds are: 

1. National Assqciation of Surety Bond Producers 
5454 Wisconsin Avenue 
Suite 1625 
Chevy Chase, Maryland 20015 
(301) 986-4166 

Trade association_of surety bond agents. 

2. Surety Association of America 
100 Wood Avenue, South 
Iselin, New Jersey 08830 
(201) 494-7600 

Trade association of surety companies. 
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3. Nat:ional Association of Insurance Commissioners 
350 Bishops Way 
Brookfield, Wisconsin 53005 
(414) 784··9540 

Organization of st.ate insurance commissioners, who 
are responsible for the state regulation of surety 
companies and their agents. 
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rt 

IV-14 

ATTACHMENT IV-1 

RCRA SURETY BOND CHECKLIST FOR OWNERS OR OPERATORS 

Seek out an agent or a broker of a qualified surety, namely, a 
surety that is listed on Circular 570, is licensed -co transact 
business in the state, and whose underwriting limit is sufficient 
(either alone or acting with other sureties) to cover the cost 
estimates for which assurance is sought. 

Identify a qualified trustee institutio.n. 

Obtain the right type of bond--only financial guarantee bonds 
are acceptable for interim status sites~ while both financial 
guarantee bonds or performance bonds are allowed at permitted 
facilities. 

Check that the penal sum is correct and that the wording of the 
agreement is identical to the wording in the regulations. 

Establish a standby trust worded exactly as required by the 
regulations. 

If there is any doubt about the agent's or broker's authority to 
act for a qualified surety, check the agent or broker's power of 
attorney to· -ensure that the agent or broker has authority to act 
on behalf of~the surety, to issue RCRA surety bonds, and to issue 
surety bonds in the amount needed. 

For interim status facilities, sign the bond and standby trust 
papeTs, including Schedules A and Band the certification of 
acknowledgment, and submit them to the Regional Administrator by 
the effective date of the regulation~. 

. 
For new permitted facilities,· the bond must be submitted to the 
Regional Administra':or at least 60 days before the date on which 
hazardous waste is first received at ':he site and the bond must 
be effective before the date on which hazardous waste is first 
received. 

-:: The numbers correspond to the paragraphs in Section B. 
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IV-15 

ATTACfil1ENT IV-1 (continued) 

RCRA SURETY BOND CHECKLIST FOR OW)ffiRS· OR OPERATORS 

Within 60 days after cost estimates increase, obtain additional 
coverage or an alternative method of assurance and submit 
evidence to the Regional Administrator of the increase in 
coverage. 

When cost estimates decrease, apply to the Regional 
Administrator for a decrease in coverage. 

Within 60 days of bankruptcy of the surety or the surety ceasing 
to be listed in Circular 570, obtain alternative coverage and 
inform the Regional Administrator. 

Obtain alternative assurance within 90 days after receipt by 
both the owner or operator and the Regional Administrator of 
notice of cancellation .. 

To avoid having funds drawn from the surety bond, either fund 
the standby trust fund (before the beginning of final closure or 
within 15 days after an order to begin closure) or obtain 
alternative financial assurance within 90" days after receipt of 
notice df cancellation from the surety. 

Request approval to terminate the bond (1) when alternate 
assurance is substituted, and (2) when released from closure or 
post-closure financ~al assurance requirements by the Regional 
Administrator. 

* The numbers correspond to the paragraphs in Section B. 
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ATTACHMENT IV-2 

RCRA SURETY BOND CHECKLIST FOR REGIONAL OFFICES 

The Regional Administrator must ensure that: 

Paragraph 
Number* 

(1) -

" 

(2) 

" 

If 

" 

" 

" 

(3) 

At a minimum, the surety is listed in Circular 5i0, is licensed 
in the state, and has a sufficiently large underwriting 
limitation (or shares the risk with other sureties or reinsurors 
and the combined underwriting limitation is not exceeded). 

The broker or agent's power of attorney is reviewed to be 
certain that the broker or agent is authorized by the surety to 
issue RCRA bonds in the amount needed. 

The trustee institution for the standby trust is qualified. 

For interim status facilities, the bond is received and 
effective by the effective date of the regulations. 

For new permitted facilities, the bond is submitted to the 
Regional Administrator at least .60 days before the date on which 
hazardous waste is first received at the site and the bond is 
effactive before the date on which hazardous waste is first 
received. 

The wording of the bond is identical.to the wording specified in 
the regulations. 

An originally signed duplicate of the standby trust agreement, 
including Schedules A and Band a certification of 
acknowledgment, accompanies the bond. 

Only financial guarantee bonds are accepted for facilities with 
interim status; either financial guarantee bonds or performance 
bonds may be accepted for permitted facilities. 

The penal sum equals or exceeds the cost estimates, or other 
assurance is also provided. 

Relevant information is recorded. 
' 

"'The numbers correspond to the paragraphs in Section C. 
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(8) 

IV-17 

ATIACHME1'.'T IV-2 (continued) 

RCRA SURETY BOND CHECKLIST FOR REGIONAL OFFICES 

Increases in cost estimates are covered within 60 days by 
increases in the penal sum of surety bonds or other added 
financial assurance. 

Decreases in surety bond penal sums are approved only when 
sufficient coverage will remain. 

The Regional Office keeps track of which sureties enter 
bankruptcy or cease to be listed in Circular 5 iO and ensures that 
owners or operators obtain alternate assurance within 60 days 
after such events. 

The owner or oprator is contacted following notice from the 
surety of intent to cancel. 

The owner or operator obtains alternative means of financial 
assurance within 90 days after receipt by ~he owner or operator 
and the Regional Administrator of notice of cancellation of a 
surety bond by a surety. 

Demand is made upon the.surety to fulfill its obligation 'under 
the surety bond when the conditions specified in the bond occur. 

If possible, the trustee of the standby trust is notified in 
advance o:E expected payments into the trust. 

Requests 1:0 terminate the bot?-d are approved in writing when ( 1) 
alternate financial assurance is substituted or (2) the owner or 
ope·rator has been released from closure or post-closure financial 
requirements. 

* The numbers cor:respond to the paragraphs in Section C. 
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ATTACHMENT IV-3 

REQUIRED WORDING FOR RCRA FINANCIAL GUARANTEE BOND 
(40 CFR 264.lSl(b)) 

Date bond executed: 

Effective date: 

Principal: [legal name and business address of owner or operator] 

Type of organization: [insert "individual," "joint venture," "partnership," 
or "corpora'tion"] 

State of incorporation: 

Surety(ies): [name(s) and business address(es)] 

EPA Identification Number, name, address, and closure and/or post-closure 
amount(s) for each facility guaranteed by this bond [indicate closure and 
post-closure amounts separately]: 

Total penal sum of bond: ~s _________ _ 

.Surety's bond number: 

Know All Persons By These Presents, Tha't we, the Principal and Surety(ies) 
hereto are firmly bound to the U.S. Environmental Protection Agency (herein
after called EPA), in the above penal sum for the payment of which we bind 
ourselves, our heirs, executors, administrators, successors, and assigns 
jointly and severally; provided that, where the Surety(ies) are corporations 
acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly 
and severally" only for the purpose of allowing a joint action or actions 
against any or all of us, and for all other purposes each Surety binds itself, 
jointly and severally with the Principal, for the payment of such sum only as 
is set for-ch opposite the name of such Surety, but if no limit of liability is 
indicated, the limit of liability shall be full amount of the penal sum. 

Whereas said Principal is required, under the Resource Conservation and 
Recovery Act as amended (RCRA), to have a permit or interim status in order to 
own or operate.each hazardous waste management facility identified above, and 

Whereas said Principal is required to provide financial assurance for 
closure, or closure and post-closure care, as a condition of the permit(s) or 
interim status, and 
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ATTACHMENT IV-3 (continued) 

REQuIRED WORDING FOR RCRA FINANCIAL GUARA~'TEE BO~~ 
(40 CFR 264.lSl(b)) 

Whereas said Principal shall establish a standby trust fund as is required 
when a surety bond is used to provide such financial assurance; 

Now, Therefore, the conditions of the ~bligation are such that if the 
Principal shall faithfully, before the beginning of final closure of each 
facility identified above, fund the standby trust fund in the amount(s) 
identified above for the facility, 

Or, if the Principal shall fund the standby trust fund in such amount(s) 
within 15 days after an order to begin closure is issued by an EPA Regional 
Administrator or a U.S. district court or other court of competent 
jurisdiction, 

Or, if the Principal shall provide alternate financial assurance, as 
specified in Subpart H of 40 CFR Parts 264 or 265, as applicable, and obtain 
the EPA Regional Admin.istrator' s written approval of such assurance, within 90 
days after the date notice of cancellation is received by both the Principal 
and the EPA Regional Administrator(s) from the Surety(ies), then this 
obligation shall be null and void, otherwise it is to remain in full force and. 
effect. 

The Surety(ies) shall become liable on this bond obligation only when the 
Principal has failed t:o fulfill the conditions described above. upon 
notification by an- EPA Regional Administrator that the Principal has failed to 
perform as guaranteed by this bond, the Surety(ies) shall place funds in the 
amount guaranteed for the facility(ies) into the standby trust fund as 
directed by the EPA Regional Administrator. 

The liability of the Surety(ies) shall not be discharged by any payment or 
succession of payments hereunder, unless and until such payment or payments 
shall amount in the aggregate to the penal sum of the bond, but in no event 
shall the obligation C>f the Surety(ies) hereunder exceed the amount of said 
penal sum. 

The Surety(ies) m,iy cancel the bond by sending notice of cancellation by 
certified mail to th~ Principal and to the EPA Regional Administrator(s) for 
the Region(s) in which the facility(ies) is (are) located, provided, however, 
that cancellation shall not occur during the 120 days beginning on the date of 
receipt of the notice of cancellation by both the Principal and the EPA 
Regional Administrato:r(s), as evidenced by the return receipts. 

The Princip.al may termiIJ,ate this bond by sending written notice to the 
Surety(ies), provided, however, that no such notice shall become effective 
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ATTACHMENT IV-3 (continued) 

REQUIRED WORDING FOR RCRA FINANCIAL GUARANTEE BOND 
(40 CFR 264.lSl(b)) 

until the Surety(ies) receive(s) written authorization for termination of the 
bond by the EPA Regional Administrator(s) of the EPA Region(s) in which the 

· bonded facility(ies) is (are) located. 

[The following paragraph is an optional rider that may be included but is 
not required. ] 

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond 
yearly so that it guarantees a new closure and/ot post-closure amount, 
provided that the penal sum does not.increase by more than 20 percent in any 
one year, and no decrease in the penal sum takes place without the written 
permission of the EPA Regional Administrator(s). 

In Witness Whereof, the Principal and Surety(ies) have executed this 
Financial Guarantee Bond and have affixed their s,eals on the date set forth 
above. 

The persons. whose signatures appear below hereby certify that they are 
authorized to execute this surety bond on behalf ~f the Principal and 
Surety(ies) and that the wording of this surety ~end is identical to the 
wording specified in 40 CFR 264 .151 (b) as such re.gulations were constituted on 
the date this bond was executed. 

Principal 

[ Signature (s)] 

(Name(s)] 

[Title(s)] 

[Corporate seal] 
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ATTACHMENT IV-3 (continued) 

REQUIRED WORDING FOR RCRA FINANCIAL GUARANTEE BOND 
(40 CFR 264.lSl(b)) 

Corporate Surety(ies) 

[Name and address] 

State of incorporation: 

Liability limit: ~$ ______________ _ 

[Signature(s)] 

[Name(s) and 
0

title(s)] 

[Corporate seal] 

[For every co-surety, provide signature(s), corporate seal, and other 
information in the same manner as for Surety above.] 

Bond premium: _s ________________ _ 
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ATTACHMENT IV-4 

REQUIRED WORDING FOR RCRA PERFORMANCE BOND 
(40 CFR 264.lSl(c)) 

Date bond executed: 

Effective date: 

Principal: [legal name and business address of owner or operator] 

Type of organization: [insert "individual," "joint venture," "partnership," 
or "corporation"] 

State of incorporation: 

Surety(ies): [name(s) and business acidress(es)] 

EPA Identification Number, name, address, and closure and/or post-closure 
amount(s) for each facility guaranteed by this bond [indicate closure and 
post-closure amounts separa-cely]: 

Total penal sum of bond: _s _________ _ 

Surety's ban~ number: 

Know All Persons By These Presents, That we, the Principal and Surety(ies) 
hereto are firmly bound to the U.S. Environmental Pro-cection Agency (herein
after called EPA), in the above penal sum for the payment of which we bind 
ourselves, our heirs, executors, administrators, successors, and assigns 
jointly and severally; provided that, where the Surety(ies) are corporations 
acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly 
and severally" only for the ,purpose of allowing a joint a_ction or actions 
against any or all of us, and for all other purposes each Surety binds itself, 
jointly and severally with the Princ·ipal, for the payment of such sum only as 
is set forth opposite the name of such Surety, but if no limit of liability is 
indicated, the limit of liability shall be the full amount of the penal sum. 

Whereas said Principal is required, under the Resource Conservation and 
Recovery Act as amended (RCRA), to have a permit in order to own or operate 
each hazardous waste management facility identified above, and 

Whereas said Principal is required to provide financial assurance for 
closure, or closure and post-closure care, as a condition of the permit, and 
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ATTACHMENT IV-4 (continued) 

REQUIRED WORDING FOR RCRA PERFORMANCE BO~'D 
(40 CFR 264.lSl(c)) 

Whereas said Principal shall establish a standby ':rust fund as is required 
when a surety bond is used to provide such financial assurance; 

Now, Therefore, the conditions of the obligation are such "tha~ if the 
Principal shall faithfully perform closure, whenever required to do so, of 
each facility for which this bond guarantees closure, in accordance with the 
closure plan and other requirements of the permit as such plan and permit may 
be amended, pursuant to all applicable laws, statutes, rules, and regulations, 
as such laws, statutes, rules, and regulations may be amended. 

And, if the Principal shall faithfully perform post-closure care of each 
facility for which this bond guarantees post-closure care, in accordance with 
the post-closure plan a.nd other requirements of the permit, as such plan and 
permit may be amended, pursuant to all applicable laws, statutes, rules, and 
regulations, as such laws, statutes, rules, and regulations may be amended. 

Or, if the Principal shall provid·e alternate financial assurance as 
specified in Subpart Hof 40 CFR Part 264, and obtain the EPA Regional 
Administrator's written. approval of such assurance, within 90 days after the 
date notice of cancellation is received by both the Princioal and the EPA 
Regional Administrator(s) from the Surety(ies), then this ·;bligation shall be 
null and void, otherwise it is to remain in full force and effect. 

The Surety(ies) shall become liable on this bond obligation only when the 
Principal has failed ·to fulfill the conditions described above. 

Upon notification by an EPA Regional Administrator that the Principal has 
been found in violatior.l of the closure requirements of 40 GFR Part 264, for a 
faci.lity for which this, bond guarantees performance of closure, the 
Surety(ies) shall eitheir perform closure in accordance with the closure plan 
and other permit requirements or place the closure amount guaranteed for the 
facility into the·sta.~dby trust fund as directed by the EPA Regional 
Administrator. 

Upon notification by an EPA Regional Administrator that the Principal has 
been found in violation of the post-closure requirements of 40 CFR Part 264, 
for .a facility for which this bond guarantees performaµce of post-closure 
care, the Surety(ies) shall either perform post-closure care in accordance . 
with the post-closure plan and other permit requirements or place the 
post-closure amount guaranteed for the facility into the standby trust fund as 
directed by the EPA Regional Administrator. 
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ATIACHI-!ENT IV-4 (continued) 

REQUIRED WORDING FOR RCRA PERFORMANCE BOND 
(40 CFR 264.lSl(c)) 

Cpon not:ificat:ion by an EPA Region.al Administrator that the Principal has 
failed to provide alternate financial assurance a.s specified in Subpart H of 
40 CFR Part 264, and obtain written approval of such assurance from the EPA 
Regional Administrator(s) during the 90 days following receipt by both the 
Principal and the EPA Regional Administrator(s) of a notice of cancellation of 
the bond, the Surety(ies) shall place funds in the amount guaranteed for the 
facility(ies) into the standby trust fund as directed by the EPA Regional 
Administrator. 

The Suret:y(ies) hereby waive(s) notification of amendments to closure 
plans, permits, applicable laws, statutes, rules, and regulations and agrees 
that: no such amendment shall in any way alleviate its (their) obligation on 
this bond. 

The liability of the Surety(ies) shall not be discharged by any pay~ent or 
succession of payments hereunder, unless and until such payment or payment:s 
shall amount in the aggregate to the penal sum of the bond, but in no event 
shall the obligation of the Surety(ies) hereunder exceed t:he amount of said 
penal sum. 

The Surety(ies) may cancel the bond .by sending notice of cancellation by 
certified mail to the owner or operator and to the EPA Regional Administra
tor(s) for t:he Region(s) in which t:he facility(ies) is (are) located, 
provided, however, that cancella~ion shall not occur during the 120 days 
beginning on the date of receipt of the notice of cancellation by both the 
Principal and the EPA Regional Administrator(s), as evidenced by the return 
receipts. 

The Principal may terminate t:his bond by sending writt:en notice t:o t:he 
Suret:y(ies), provided, however, that·no such notice shall become effective 
until the Surety(ies) receive(s) written authorization for termination of t:he 
bond by the EPA Regi9nal Administrator(s) of the EPA Region(s) in which the 
bonded facility(ies) is (are) located. 

[The following paragraph is an optional rider that may be included but is 
not required. J-

Pr inc-ipal and Surety(ies) hereby agree to adjust the penal sum of the bond 
yearly so that it guarant:ees a new closure and/or post-closure amount 1 
provided that the penal sum does not increase by more than 20 percent: in any 
one year, and no decrease in the penal sum takes place without the writ:ten 
permission of the EPA Regional Administrator(s). 
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ATTACHMENT IV-4 (continued) 

REQUIRED WORDING FOR RCRA PERFORMANCE BOND 
(40 CFR 264.15l(c)) 

In Witness Whereof, The Principal and Surety(ies) have executed this 
Performance Bond and have affixed their seals on the date set for1:h above. 

The persons whose s.ignatures appear below hereby certify that they are 
authorized to execute this surety bond on behalf of the Principal and 
Surety(ies) and that the wording of this surety bond is identical to 1:he 
wording specified in 40 CFR 264. l.Sl(c) as such regulation was constitu1:ed on 
the date this bond was executed. 

Principal 

(Si~ature(s)] 

[Name(s)] 

[Title(s)] 

[Corpora'te seal] 

Corporate- Surety(ies) 

[Name and addr_ess] 

State of incorporation: 

Liability limit: _s ______________ _ 

[Signature (s)] 

[Name(s) and title(s)] 

[Corpora1:e seal] 

[For every co-surety, provide signature(s), corporate seal, and other 
information in the sam,~ manner as for Surety above.] 

Bond premium: S -----------------------
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V. ESTABLISHING FINANCIAL RESPONSIBILITY USING LETTERS. or· CREDIT 

A. INTRODUCTION 

A LEITER OF CREDIT is a mechanism by which the credit of one party, su~h 
as a bank, is extended on behalf of a second party, called the ACCOUNT PARTY, 
to a third party, the BENEFICIARY. The first party, the _ISSUER, allows the 
beneficiary to draw funds upon the presentation of documents .in accordance 
with the terms of the letter of credit. In a RCRA letter of credit, the owner 
or operator is the accc,unt party, the financial institution is the issuer, and 
the EPA is the beneficiary. 

The purpose of a RGRA letter of credit is to guarantee availability of 
funds for closure and/c>r post-closure care. The issuer offers this assurance 
in exchang_e for a fee paid by the owner or operator. The owner or operator 
also undertakes to repay, with interest, any funds drawn through the letter of 
credit. While EPA specifies the wording of the letter, the terms of the 
credit arrangement between the owner or operator and the issuer will depend on 
individual circums1:anc1~s and negotiations. If an owner or operator has a good 
relationship with a bank, a letter of credit may be a desirable method-of 
establishing financial responsibility.under RCRA. · 

The regulations pertaining to RCR.<\ letters of credit are as follows: 

EXHIBIT V-1 

RCRA LEITER OF CREDIT REGULATIONS 

Topic Interim Status Permitted Facilities 

-------------- --------------------
Closure Letter of Credit 40 CFR §265. 1°43 (c) 40 CFR §264.l43(d) 

Post-Closure Letter of Credit 40 CFR §265.145(c) 40 CFR §264.145(d) 

Wording of Letter of Credit 40 CFR- §264. lSl(d) 40 CFR §264. lSl(d) 

Source: Title 40, Code of Federal Regulations (CFR). 
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B. REQUIREMENTS FOR USING RCRA LETTERS OF CREDIT 

This section outlines the requirements for using letters of credit, laying 
out the responsibilities of owners or operators. A checklist of these 
responsibilities appears in Attachment V-1 at the end of this chapter. 

INITIAL RESPONSIBILITIES OF THE OWNER OR OPERATOR 

1. Qualifications for Issuing Institution. The issuing institution must 
be an entity which has the authority to issue a letter·of credit, and whose 
letter of credit operations are regulated and examined by a federal or state 
agency (e.g., a bank or other financial institution). All domestic commercial 
banks and some mutual savings banks, foreign banks, credit unions, and savings 
and loan associations satisfy this requirement. Owners or operators should 
confirm qualifications of a prospective issuer with the appropriate regulatory 
authority (see Exhibit V-2 and ~ppendix B). 

In addition, owners or operators must also identify a financial 
institution qualified to establish a STANDBY TRUST FUND (discussed below). 
The qualifications of trustee institutions are described in Section B.l of 
Chapter III, 

2. Wording and Amount of Assurance. RCRA letters of credit must be 
expressly IRREVOCABLE for an initial period of at least one year, and must 
provide for AUTOMATIC EXTENSIO~S of at least one year. The wording of the 
letter of credit must be identical to that.required by- the regulations in 
force on the date of issuance. The letter of credit must also be effective by 
the effective date of the regulations .. Attachment V-3 shows the required 
wording of a RCRA letter of credit. 

The amount of the letter of credit must, at a minimum, equal the CURRENT 
COST ESTIMATES for closure and/or post closure care. Of c.ourse, if the letter 
of credit is combined with another mechanism (see Section B of Chapter II), 
the combined coverage must at least equal the cost estimate. The initial 
amount of coverage may be larger than the cost estimate in order to 
ac~ommodate expected revisions in the estimate due to inflation. 

An owner or operator who uses a letter of credit to satisfy RCRA 
requirements must also establish a standby trust fund. 1 Under the terms of 
the letter of credit, funds will_ be deposited by the issuing institution 

1Even if a combination of financial assurance mechanisms is used, only 
one trust fund is necessary. If an owner or operator uses a trust fund 
togeth·er with a letter of credit, the trust fund may be used as the standby 
trust fund. If a letter of credit and a financial guarantee bond are both 
used, one standby trust fund is sufficient. 
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EXIIIOIT V-2 

unrn Of CREDIT; REGULAlOllY AUHIOlllTl[S FOH FINANCIAL INSTITUTIONS 

Ty~fl of Financial Institution 

I. State-Chartered financial 
Institutions: Commercial 
Danks, Savings and Loans, 
Mutual Savings Banks, 
Crellit Unions. State
licensed foreign Danks 

2. Nationally-Chartered 
Commercial Banl<Si. Al I 
\Jas/lingtoi1, D.C. 
Commercial Danks, 
Nati O11a I I y-LI censed 
fore lgn Banks 

3. Hat Iona I I y-Cha rte red 
Savings and Loans 

11. Nat Iona I 1y-c11a·rtered Mutua I 
Savings Danks 

5. N11tiorwlly-Chartered Credit 
Unions 

Primary llegulatory~horl.t_y 

State Author I ty 

Comptroller or the Currency 

Federa I llome Loan Bank Doa rd 

federal llome Loan Bank Ooard, 
State Authorities 

National Credit Union 
Adm In is t rat i 011 

Whom to Ca 11 

S_ee Append Ix B. 

Commercial Examinations Division 
(202) 4117-1164 

Regulatory Division Director, 
(202) 377~6000, ext. 6440 

As Number 3, anll see Appendix B 

General Counsel, (202) 357-1030 

<: 
I 

LJ 
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directly into the standby trust fund in accordance with instructions· from the 
Regional Administrator if the owner or operator fails to (1) main~a~n 
assurance or (2) perform closure·or post-closure care. (See Section B.8 below 
for details.) The monies necessary to pay for closure and/or post-closure 
care will be disbursed from this trust fund. The trust fund is often 
initially established with a NOMINAL SUM and further payments are not required 
by EPA until it calls upon the letter of credit. A standby trust fund is net 
to be confused with an ordinary RCRA trust fund (described in Chapter III), 
although a standby trust is subject to the same requirements except that: 

(a) annual payments into the standby trust fund are not 
required (only the nominal initial payment mentioned 
above is usually made); 

(b) Schedule A of the trust agreement need not be updated; 

(c) Annual valuations by the trustee are not required; and 

(d) The trustee need not send notices of nonpayment. 

The standby trust fund is nqt a financial assurance mechanism under RCRA, it 
merely facilitates drawing dn letters of credit and surety bonds that are used 
as financial assurance. rne standby trust fund must be worded exactly as 
required for trust funds. ~ee Attachment III-3 and discussion in Section B.2 
of Chapter III. 

3. Obtaining a Letter·df Credit. Qualified is~uers include all 
commercial banks and some mutual savings banks, savings and loans, and credit 
unions (see Exhibit V-2 for !more information on qualified issuers). The fee 
for the.letter of credit ma~ be negotiable, depending on the business history 

_of the pa.,rties and particul~rly on the COLLATERAL required to secure the 
credit. Banks may provide lietters of credit for certain owners or operators 
who othenvise would not quarify, if collateral is.deposited with the bank. 
Collateral may be required up to a value of 100 percent (or more) of the 
le.:ter of credit·. The letter of credit mechanism, allowed for RCRA financial 
assuranc~ is different in two major respects from standard commercial 
versions; (1) the ReRA version can oniy be cancel*ed with 120 days notice 
before the current expiration date, and (2) the RC.RA version must be extended 
automatically at least one year if it is not cancelled. Therefore, although 
many financial institu.:ions will be qualified, it is not clear how many will 
be willing to provide a letter of credi.: for RCRA financial assurance. 

As discussed above, an owner or operator will also need to arrange· for a 
standby trus.: fund to accompany the RCRA letter of credit. Many institutions 
qualified to issue a RCRA letter of credit will also be qualified to establish 
the standby trust fund; however, not all financial institu.:ions may be willing 
to provide both mechanisms. 
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4. Submission of :Jocuments to EPA. Documents which must be submitted to 
· the EPA Regional Administrator include: 

• The letter of credit itself; 

• An ORIGINALLY SIGNED DUPLICATE of the standby trust 
agreement. 

• A separate letter stating the amount of credit 
applicable to each site covered by the letter of 
credit. This letter must include the letter of c=edit 
number, n.ame of the issuer, date; EPA identification 
number, -name, and address of each facility; and the 
amount of: funds assured for closure and/or post-closure 
care of each facility. 

These documents must be submitted by the effective date of the regulations. 

SUBSEQUENT RESPONSIBILITIES OF THE OWNER OR OPERATOR 

5. Uodating Cove=age. Within 60 days after an inc=ease in the cost 
estimates because of inflation or changes in plans, the owner or operator is 
required to either (1) increase the amount of the letter if necessary to cover 
the estimated cost and submit evidence to the Regional Administrator of that 
increase or (2) obta~~ another form of financial assurance to cover the 
increase. The amount need not be increased once a facility has been closed. 

If closure or post-closure cost estimates decrease, the owner or operator 
may reduce the amount_of the letter of credit following written approval by 
the Regional Administrator. This includes decreases during the period of 
post-closure care. See Section-E.l of Chapter II for more details regarding 
documentation that should be provided with such requests. 

6. Maintaining Assurance. The owner or operator is responsible for 
maintaining the lette,r C?f credit until closure or post-closure c~re has been 
completed. Thus, the, owner or operator must substitute alternate financial 
assurance if the authority of the institution to issue letters of credit is 
revoked or suspended or in the event of bankruptcy of the issuing 
institution. For examp-le, a bank's charter or license may be suspended or 
revoked, it could bec:ome bankrupt, or it could lose its authority to issue 
letters of credit. In such cases, the owner or operator must establish other 
financial assurance and submit .evidence. of this within 60 days after the 
issuer's disqualification. 

In addition, assurance must be maintained until ownership of or operating 
responsibility for the facility changes, and the new owner or operator has met 
the applicable finan,:ial responsibility requirements. 
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Finally, the owner or operator may substitute an alternate mechanism of 
financial assurance so long as there is no lapse in coverage. See Section E.4 
of Chapter II. 

7. Cancellation or Nonrenewal of the Letter of Credit by the Issuer. If 
the issuer decides not to extend the letter of credit past the current 
expiration date, it must notify both the owner or operator and the Regional 
Administrator by certified mail at least,120 days before the current 
expiration date. The 120 days will begin on the date when both the owner or 
operator and the Regional Administrator have received the notice, as evidenced 
by the return receipts. The owner or operator has 90 days in which to arrange 
for new financial assurance. After 90 days, the Regional Administrator will 
draw on the letter of credit unless alternate assurance is obtained apd 
approved or the issuer grants an extension of the term of credit. If an 
extension is granted, the Regional Administrator will draw on the letter of 
credit during the last 30 days of such an extension if the owner or operator 
fails to provide alternate financial assurance and obtain written approval. 

8. Drawing on Funds for Closure or Post-Closure. The owner or operator 
is not authorized to draw on the RCRA letter of credit; only the Regional 
Administrator may do this. The owner or operator is legally obligated to 
repay any amounts drawn under the letter of credit with interest as agreed; 
however. The owner or operator is free to negotiate a separate letter of 
credit to finance its own closure or post-closure expenses. If the owner or 
operator fulfills its c.losure and post-closure obligations, the Regional 
Adminis1:ratot will not draw on the letter of credit. 

9. Termination of Letter of Credit. The owner or operator should 
request the approval of the Regional Administrator to terminate the letter of 
credit in two situations: (1) when alternate financial assurance has been 
substituted (see Section. E.4 of Chapter II) and (2) when released from 
applicable RCRA financial requirements (see Section G of Chapter II). Upon 
receiving the Regional Administrator's written consent, the owner or operator 
should forward a copy of it 'to the institution issuing the letter of credit. 
The letter of c~edit can only be terminated with the written consent of the 
Regional Administrator .. 

At the same time, the owner or operator should request the Regional 
Administrator to approve the termination-of the standby trust fund unless the 
owner or operator is maintaining assurance with a financial guarantee bond.
Procedures for termin:ating the standby trust fund are identical to t:he 
procedures for terminating trust funds, discussed in Section B.9 of Chapter 
III. 

PE~MI'ITED FACILITY REQUIREMENTS 

The only additional permitted facili'ty requirements are that the letter of 
credit must be effective before hazardous wastes are first received at a new 
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facility and the lette:r of credit must be submitted to the Regional 
Administrator at least 60 days before the first receipt of such wastes. 

C. REGIONAL OFFICE RESPONSIBILITIES 

This section outlines the responsibilities of the Regional Office for 
reviewing letters of credit used to establish financial assurance. A summary 
checklist appears in A-t:tachment V-2 at the end of this chapter. 

REVIEWING INITIAL SUBMISSIONS 

1. Qualifications of Issuers. Financial institutions must have 
authority to issue let·cers of credit and their letter of credit operations 
must be regulated by a Federal or State agency. Regional Office personnel 
should check the issuer's qualification with the appropriate regulatory 
authorities on a case by case basis. For a list of the proper regulatory 
authorities to contact, see Exhibit V-2 and Appendix B. 

The qualifications of the trustee institution for the standby trust fund 
must also be verified. The qualifications required are the same as for the 
RCRA trust fund. See Section C.l of Chapter III for procedures. 

2. Conformitv to Other Requirements. When a letter of credit arrives at 
tbe EPA Regional Office, Regional Office personnel must verify that the letter 
of credit is 

• 

• 

• 

• 

• 

• 

effective by the effective date of the regulations; 

worded exactly as in the regulations (see Attachment 
V-3) in force on the date of signature; 

signed by an authorized officer of the financial 
institution; 

in an amount at least equal to the current ~ost 
estimate(s); 

accompanied by a letter referring to the letter of 
credit by number, issuing institution, and date which 
provides the EPA Identification Number, name, and 
address cf each facility, and the amount of funds 
assured hy the let''ter of credit for closure and 
post-closure ~are of each facility; and 

accompanied by an originally signed dupl'icate of the 
standby trust agreement worded exactly as required (see 
Attachmer..t III-3). 
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3. Recordkeeoing and Tracking Systems~ As letters of credit and standby 
trust agreements are received, relevant information should be recorded, 
including the name, address, and EPA Identification Number of the facility; 
letter of credit number and financial institution name; amount of coverage for 
each facility and effective date; and information verification procedures 
performed. Automatic data processing systems can be used for this. A list of 
letters of credit and standby trust funds in effect should be kept not only 
under the owner or operator's name, but also under each financial 
institution's name so that in the case of bankruptcy, de-licensing, or other 
reasons, it is easy to determine which owners. or operators need to obtain 
financial assurance elsewhere. This system could be used to keep track of 
mergers and changes in the names of financial institutions. 

SUBSEQUENT RESPONSIBILIT~ES 

4. Updating Coverage. ['he Regional Office should ensure that if closure 
or post-closure cost estimat¢s increase, the owner or operator obtains 
additional financial assuran~e, either by increasing the amount of the letter 
of credit or adding a new mechanism for financial responsibility within 60 
days after the increase. 

If cost estimates decrease, the owner or operator may apply for a 
reduction in the letter of credit. The Regional Administrator should approve 
the decrease in writing only if the owner or operator has demonstrated that 
sufficient financial responsibility will remain to cover closure and/or 
post-closure expenses. Such a determination will require a review of the 
closure or post-closure plan for technical adequacy and completeness as well 
as a review of the reasonableness of the associated cost estimates. See 
Section E of Chapter II for a more detailed discussion. 

S. Maintaining Assu~ance. The Reg~onal Administrator must verify that 
the owner or operator provides· new financial assurance when the issuer ceases 
to qualify under the regulations. Note that the issuing institution is not 
required by RCRA regulations to notify the Regional Administrator or the owner 
or operator regarding such an eventuality. Regional Offices are not expected 
to develop surveillance systems to monitor for such events but should be 
prepared to instruct owners or operators to obtaifr alternate assurance in the 
event the disqualification, bankruptcy, or termination of the issuer becomes 
known. The Hw'DMS may prove useful for this, as discusse~ in Section I of 
Chapter II. 

In addition, Regional Office staff may want to periodically review the 
qualifications of issuers to ensure that no owner or operator is using an 
insurance policy from an unqualified insurer. The staff should check the 
possibility of change~ in names of financial institutions so that genuinely 
qualified issuers are not disqualified; this may involve no more than a 
telephone call to the proper regulatory authority or the financial institution 
itself. 
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If the ownership of or operating responsibility for a facility has been 
transferred, the Regional Adm.inistrator must not allow the letter of credit 
for that facility to be terminated until the new owner or operator has met the 
applicable financial responsibility requirements. 

The Regional Administrator should approve requests to use alternate 
assurance mechanisms when no lapse or coverage will result. 

6. Nonrenewal by Issuer. The Regional Administrator must ensure that 
(1) the owner or opera.tor obtains alternate financial assurance and (2) 
obtains written approval of such alternate assurance, within 90 days after 
receipt of a notice from the issuing institution that it has decided not to 
extend the letter of credit beyond its current expiration date. The 90-day 
period begins after reiceipt by both the owner or operator and the Regional 
Administrator of the notice; upon receiving such a notice the Regional Office 
should contact the owner or operator to determine exactly when the 90-day 
period commences. Nonrenewal wi!l only be allowed if the owner or operator 
provides other financial assurance. 

Upon receipt of a notice from the issuer, Regional Office staff should 
contact the owner or operator .to determine ( 1) the date it received the notice 
and (2) its plans to provide alternate assurance. Both pieces of information 
will be essential for determining the nature and timing of future agency 
action. 

7. Drawing on Funds for Closure or Post-Closure. The Regional 
Administrator is authorized to draw funds for closure and/or post-closure: 

(1) t;he own,~r or operator fails to provide alternate 
assurance within 90 days after receipt of a notice 
from the issuing institution that it has decided not 
to extend the letter of ;redit beyond its expiration 
date, or 

(2) following a determina-cion pursuant to §3008 of RCRA 
that the owner or operator has failed to perform 
closure or post-closure care in accordance with 
previously approved plans whenever required to do so. 

In the first case, the Regional Adminis-crator may delay the drawing if the 
issue~ grants an extension of the term of the credit. However, the Regional 
Administrator must draw on the letter during the last 30 days of any extension 
if the owner or operator fails to provide alternate assurance and obtain the 
written app~oval of the Regional Administrator. 

Funds drawn from the letter of credit must be deposited into the standby 
trust fund. The Regional Administrator should instruc-c the issuing 
institution in writing to deposit the funds. If possible, the Regional Office 
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should notify the trustee of the standby trust in advance of expected payments 
into the trust. 

Requests from parties other than the owner or operator for reimbursement 
from the trust should be handled as described in Section C.8 of Chapter III. 

8. Requests to Terminate the Letter of Credit. The Regional 
Administrator may consent to the termination of the letter of credit only (1) 
if alternate assurance is substituted (see Section E.4 of Chapter II) or (2) 
if the owner or operator is released from applicable RCRA financial 
requirements. (See Section G of Chapter II.) Consent must be in writing and 
may accompany the Regional Administrator's letter releasing the owner or 
operator from closure or post-closure financial assurance requirements. The 
Regional Administrator should return the letter of credit to the issuing 
institution for termination. 

At the same time, the Regional Administrator may consent to the 
termination of the standby trust fund unless the owner or operator is 
maintaining assurance with a financial guarantee bond. Procedures for 
terminating the standby trust fund are identical to the procedures for 
terminating trust funds, discussed in Section B.9 of Chapter III . 

. PERMITTED FACILITY REQUIREMENTS 

The only differences for permitted facilities are that the letter of 
credit must be effective before hazardous wastes are first received at a·new 
facility, and the letter of credit must be submitted to the Regional 
Administrator at least 60 days before the first receipt of those wastes. 

D. SOURCES OF FURTHER INFORMATION 

Further information on letters of credit may be found by contacting the 
appropriate state or federal regulatory agency, or by consulting Article 5 of 
the Uniform Commercial Code or the International Chamber cf Commerce, 
"Uniform Customs and Practices for Documentary. Credits." 

Federal regulatory agencies are listed in Appendix A-2. 

National trade associations can supply information about letters of·credit 
and fina..~cial institutions in general. Major national organizations include: 

l. American Bankers Association 
1120 Connecticut Avenue, N.W; 
Washington, D.C. 20036 
(202) 467-4000 
Trade association of banks and trust companies. 
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2. Independent Bankers Association of America 
P.O. Box 267 
Sauk Centre, Minnesota 56378 
(612) 352-6546 
Association of medium size and smaller independent 
banks. 

3. National Association of Mutual Savings Banks 
200 Park Avenue 
New Yor~, New York 10017 
(212) 973-5432 
Trade association of mutual savings banks. 

4. United States League of Savings Associations 
111 East Wacker Drive 
Chicago, Illinois 60601 
(312) 644-3100 
Trade association of savings and loan associations, 
cooperative banks, and state and local savings and loan 
association leagues. 

5. Credit Union National Association 
5710 Mineral Point Road 
Box 431 
Madison, Wisconsin 53701 
(608) 231-4000 
Trade association of state credit union leagues. 

6. Conference of State Bank Supervisors 
1015 Eighteenth Street, N.W., Suite 606 
Washingtc,n, D.C. ~0036 
(202) 296-2840 
Organization of state officials responsible for the 
supervision of state-·chartered banking institutions. 

7. National Association of State Credit Union Supervisors 
1499 Chain Bridge Road, Suite 201 
McClean, Virginia 22101 
(703) 821-2243 
Organization of st:ate credit union supervisors and 
state-chart:ered credit unions. 

8. National Association of State Savings and Loan 
SupervisClrs 
1001 Coru1ecticut Avenue, N.W., Suit:e 800 
Washingtc,n, D.C. 20036 
(202) 45:?-1523 
Organization of stat:e savings and loan supervisors. 

CX69 page 120 of 252



Paragraph 
Number * 

(1) 

II 

V-12 

ATTACHMENT V-1 

RCRA LETTER OF CREDIT CHECKLIST FOR OWNERS OR OPERATORS 

Verify that the issuer is authorized to issue letters of credit, 
and its letter of credit operations are regulated by a state or 
federal agency. 

' Verify that the trustee institution for the standby trust fund 
has the authority to act as a trustee and is regulated and 
examined by a federal or state agency. 

(2) _ Check that: 

II 

(4) 

II 

II 

The letter of credit is irrevocable for at least 1 year 
and provides for automatic extensions of at least one year. 

The letter of credit is in force by the effective date of 
the regulations (interim status) or before the first 
receipt of hazardous waste (new permitted facilities). 

The wording of the letter of credit is identical to the 
regulations (see Attachment V-3). 

The amount of coverage is at least equal to the current 
cost estimate. 

Establish a standby trust fund worded exactly as required by the 
. regulations (see Attachment III-3) and acknowledged in accordance 
with state requirements. 

Submit the letter of credit to the EPA Regional Administrator. 

Submit an originally signed duplicate of the standby trust 
agreement. 

Submit a separate letter identifying the facilities and the 
amount of coverage for each facility provided under the letter of 
credit. 

* Numbers correspond to paragraphs in Section B. 
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Paragraph 
Number * 

V-13 

ATTACHMENT V-1 (continued) 

RCRA LETTER OF CREDIT CHECKLIST FOR OWNERS OR OPERATORS 

(5) Submit evidence of increases in covera~e within 60 days after 
any incre,:1.se in cost estimates. 

(6) -

(7) -

" 

(8) -

(9) -

If issuer becomes disqualified, establish new assurance within 
60 days. 

If issuer sends notice of nonrenewal of the letter of credit, 
owner or operator has 90 days to obtain alternate assurance and 
approval ,:,f Regional Administrator. 

If issuer grants an extension, arrange for alternate assurance 
prior to the last 30 days of the extension period. 

To avoid having funds drawn from the letter of credi~, fulfill 
closure or post-closure obligations or provide alternate 
assurance after receipt of a notice of nonrenewal. 

Request approval to terminate the lener of credit (1) when 
alternate assurance is substituted, and (2) when released from 
closure or post-closure financial 'assurance requirements by the 
Regional Administrator. 

Request approval to terminate the sta..dby trust fund 
unless assurance is being provided through a financial 
guarantee bond. 

* Numbers correspond to paragraphs in Section B. 
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V-14 

ATTACHMENT V-2 

RCRA LETTER OF CREDIT CHECKLIST FOR REGIONAL OFFICES 

the Regional Administrator should ensure that: 

Paragraph 
Number -I: 

fl 

(2) 

(3) 

(4) 

(5) 

(6) 

The issuing institution is qualified. 

The trustee financia1 institution is qualified. 

The letter of credit is: 

Effective by the appropriate dates. 

Worded exactly as in the regulations. 

Signed by an authorized officer of the financial 
institution. 

Accompanied by a separate letter detailing the coverage 
for each facility. 

Accompanied by an originally signed duplicate of the 
standby trust agreement. 

Relevant information is recorded. 

Evidence is submitted within 60 days that the amount of the 
letter of credit is properly increased if necessary to cover 
increases in cost estimates. 

Decreases in the amount of the credlt are approved only when 
sufficient coverage will remain. 

Owners or operators obtain alternate assurance within 60 days if 
· the issui.ng institution ceases to qualify, ceases operations, or 
files for bankruptcy. 

The owner or operator is contacted after receipt of notice of 
intent to cancel or nonrenew . 

. :.. Numbers correspond to paragrapti.s in s·ection C. 
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Paragraph 
Number * 

II 

(7) 

II 

II 

II 

V-15 

ATTACHMENT V-2 (continued) 

RCRA'LETTER OF CREDIT CHECKLIST FOR REGIONAL OFFICES 

Alternate financial assurance is obtained within 90 days after 
notification of nonrenewal by the issuer. 

Letters of credit are drawn upon when: 

Owner or operator has not obtained alternate financial 
assurance within 90 days after notice of cancellation by 
issuing institution or prior to the last 30 days of any 
extension granted by the issuer, or 

Following a determination pursuant to §3008 of RCRA that 
the owner or operator ~ad failed to perform closure and/or 
post-closure care as required. 

Funds drawn from the letter of credit .are deposited by the 
issuer into the standby .trust fund. 

The trustee of the standby trust fund is notified, if possible, 
in advance of payments into the trust. 

Closure and/or post-closure care experises of par.ties· other than 
the owner or operator are reimbursed within 60 days after 
requests are received, but only when itemized bil~s are submitted 
and the expenses are in accordance with closure and/or 
post-closure plans, or othen;ise justifiable. 

If the closure costs will significantly exceed the value of the 
closure standby trust fund, complete reimbursement is withheld 
until closure ~s completed. 

(8) ~equests to terminate the letter of credit are approved in 
~riting when (1) alternate assurance.is provided or (2) the owner 
or operator has been released from closure or post-closure 
financial requirements. 

Requests to· terminate the standby trust. fund are approved 
in writing unless assurance is being provided through a 
financial guarantee bond. 

* Numbers correspond to paragraphs in Section C. 
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V-16 

ATTACHMENT V-3 

REQUIRED WORDING FOR RCRA IRREVOCABLE OF CREDIT 
40 CFR 264.lSl(d) 

Regional Administrator(s) 

Region(s) 

U.S. Environmental Protection Agency 

Dear Sir or Madam: 

We hereby establish our Irrevocable Standby Letter of Credit No. 
in your favor, at the request and for the account of [owner's or operator's 
name and address] up to the aggregate ,amount of [ in words] U.S. dollars 
$ , available upon presentation [insert, if more than one Regional 
Administrator is a beneficiary, "by any one of you"] of 

(1) your sight draft, bearing reference to this letter of credit 
No. ____ , and 

(2) your signed statement reading as follows: "! certify that the amount 
of the draft is payable pursuant to regulations issued under authority 
of the Resource Conservation and Recovery Act of 197-6 as amended." 

This letter of credit is effective as of (date] and shall expire on [ date 
at least 1 year later], but such expiration date shall be automatically 
extended for a period of (at least 1 year] on (date] and on each successive 
expiration date, unless, at least 120 days before the current expiration date, 
we notify both you and [owner's or operator's name] by certified mail that we 
have decided not to extend this letter of credit beyond the current expiration 
date. In the event you are so notified, any unused portion of the credit 
shall be available upon presentation of your sight draft for 120 days after 
the date of receipt by both you and [owner's or operator's name], as shown on 
the signed retu~n receipts. 

Whenever this letter of credit is draw11 on under and in compliance with 
the terms of this credit, we shall duly honor such draft upon presentation to 
us, and we. shall deposit the· amount of the draft directly into the standby 
trust-fund of [owner's or operator's name] in accordance with your 
instructions. 

We certify that the wording of this letter of credit is identical to the 
wording_ specified in 40 CFR 264. 151 (d) as such regulations were constituted on 
the date shown immediately below. 

[Signature(s) and title(s) of official(.s) of issuing institution] [Date] 

This credit is subject to [insert "the most recent edition of the Uniform 
Customs and Practice tor Documentary Credits, p~blished by the International 
Chamber of Commerce," or "the Uniform Commercial Code"-]. 
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A. INTRODUCTION 

. VI. ESTABLISHING FINANCIAL RESPONSIBILITY 
USING INSURANCE 

Owners or operators may satisfy the RCRA financial responsibility 
requirements by obtaining INSURANCE in which an insurance company promises 
payment of closure or post-closure costs on behalf of the owner or operator.* 
Such payment must be provided whenever necessary; total payments up .to the 
FACE AMOUNT of the policy must be made to the party or parties in the amounts 
specified by the Regional Administrator. A CERTIFICATE OF INSURANCE is a 
separate document used as evidence th~t an insurance contract has been 
arranged. Depending on the treatment of PREMIUM PAY~1ENTS for tax purposes, 
insurance contracts may be a desirable means of complying with the RCRA 
financial requirements for some firms. EPA has requested clarification of the 
tax treatment from the Internal Revenue Service; owners or operators may want 
to request private rulings on this matter from the Internal Revenue Service 
under R~venue Procedure 80-20. Companies may also wish to purchase insurance 
because then the closure and post-closure costs need not appear as liabilities 
on their financial statements. Finally, there is no defined PAY-!N PERIOD for 
premium payments, as is the case with TRUST FUNDS. 

The regulations pertaining to RCRA insurance are as follows: 

Topic 

Closure Insurance 

Post-Closure Insurance 

Certificate of Insurance 
Wording 

EXHIBIT VI-1 

RCRA INSURANCE REGULATIONS 

Interim Status 

--------------
40 CFR §265.143(d) 

40 CFR §265.143(d) 

40 CFR §264.lSl(e) 

Source: Title 40, Code of Federal Regulations .(CFR). 

Permitted Facilities 
--------------------
40 CFR §264.143(e) 

40 CFR §264.143(e) 

40 CFR §264.lSl(e) 

* Closure or post-closure insurance is different from liability insurance 
which is discussed in a separate guidance manual. 

' 
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VI-~ 

B .. RCRA INSURANCE REQUIREMENTS 

Tnis section describes both the requirements for using RCRA insurance and 
the responsibilities of O~'llers or operators using insurance to demonstrate 
financial assurance. A checklist of these responsibilities appears in 
Attachment VI-1 at the end of this chapter. 

INITIAL RESPONSIBILITIES OF THE OWNER OR OPERATOR 

1. Qualifications of Insurer. At a minimum, the insurance company must 
be LICENSED to transact business as an insurer in one ~r more states, or 
eligible to provide SURPLUS OR EXCESS LINES INSURANCE in one or more states. 
The license or eligibility need not be in the state in which the facility is 
located. If there is any question about the qualifications of an insurer, the 
owner or operator should contact the insurer about its licenses and then 
confirm with the regulatory authorities of the appropriate state or states . 
.(See Appendix B) 

2. Form and Amount of Assurance. To comply with RCRA regulations, 
closure or post-closure insurance policies must 

• 

• 

• 

• 

• 

• 

provide that funds will be available to close the 
facility whenever •final closure occurs or provide funds 
for post-closure care whenever the post-closure period 
begins 

provide that the insurer will be responsible for 
paying out funds, up to the face amount of the policy, 
upon the direction of the Regional Administrator, to 
such party or parties as the Regional Administrator 
specifies 

be issued with a face amount at least equal to the 
current cost estimate for clostire or post-closure, 
unless a combination of mechanisms is being used 

provide an option for automatic renewal at the face 
amount of the expiring policy 

provide that the insurer may riot ca.11.cel; terminate, 
or fail to renew the policy except for failure to pay 
the premium 

contain a provision allowing ASSIGNMENT of the policy 
to·a SUCGess6r owner or operator 

With respect to the assignment provision, the policy may specify that 
assignment is conditional upon the consent of the insurer so long as the 
policy also states that such consent will not be·"unreasonably refused." This 
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VI-3 

is standard legal· language in many contracts.· Right of assignment enables an 
awrier or operator to redeem value from the policy if ownership or operation of 
the facility covered is transferred to a new party. The insurer may want the 
right to consent to or refuse assignment in order to protect itself against 
transfers of ownership or operation that would unfairly prejudice the 
interests of the insurer in a manner not contemplated originally (e.g., 
transfer of the facility to an insolvent owner). Refusal to consent to 
assignment would be "unre·asonable" where the interests of the insurer are not 
prejudiced by a successor owner or operator "stepping into the shoes" of the 
original insured party. 

The face amount of the insurance policy must, at a minimum, equal the 
CURRENT COST ESTIMATES for closure and/or post closure care. Of course, if 
insurance is combined with another mechanism (see Section B of Chapter II), 
the combined coverage must at least equal the cost estimate. The initial 
amount of coverage may be larger than the cost estimate in order to 
accommodate expected 1:evisions in the estimate due to inflation. 

The owner or operator who uses closure or post-closure insurance to assure 
. financial responsibil:Lty is !!.£.£ required to set up a STANTIBY TRUST FUND. 

3. Obtaining an Insurance Contract. Initially, few insurance companies 
may offer RCRA closur1! and/or post-closure contracts of insurance. Owners or 
operators interested in this option are advised to contact Regional Office 
staff about what companies are known to offer this financial assurance 
mechanism. These companies are likely to ask for detailed information on the 
facility and the owner or operator applying for the insurance contract. This 
information may include any of the financial and operating data listed in 
Chapter II, Section C. Insurers may insist on an on-site scientific/engineer
ing assessment in addition to a review of recent financial.statements. Some 
insurers may ask that EPA first review and.approve closure and post-closure 
plans for interim status facilities. The Regional Office might consider 
providing such a review, especially of closure plans for storage facilities. 
Because land disposal permit standards are not yet finalized, such reviews for 
disposal facilities are not feasible at present. 

4. Submission of Documents to ~PA. The owner or operator must submit to 
the Regional Administrator by the effective date of the regulations either a 
certificate of insurance or a letter from an insurer stating that the insurer 
is considering issuance of insurance to the owner or operator which conforms 
to RCRA requirements. Within 90 days after submission of such a letter, a 
certificate of insurance must be submitted to the Regional Administrator or 
evidence that other financial assurance has been established. The wording of 
the certificate must be identical to that required by the regulations in force 
at the time of submission (see Attachment VI-3 for current wording). The 
policy itself need ne>t be submitted at that time. However, the insurer must 
submit a duplicate original of the policy, including all endorsements, 
whenever requested by the Regional Administrator. 
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SUBSEQUENT RESPONSIBILITIES OF THE OWNER OR OPERATOR 

5. Uodating Coverage. Whenever the cost estimate increases during the 
operating life of the facility, the owner or operator must arrange for 
assurance of payment of the extra cost and submit evidence of that increase 
(e.g., a new certificate) within 60 days. 

Whenever the current closure or post-closure cost estimates decrease 
during the operating life of the facility, the face amount may be reduced 
.accordingly following written approval by the Regional Administrator. This is 
further described in Section E.l of Chapter II. 

The post-closure insurance policy, like closure insurance, is paid up by 
the time of closure. However, during the post-closure·period, the face amount 
of the post-closure policy will increase annually, on the anniverary of the 
date that liability to make payments accrues, to reflect earnings of the funds 
remaining under the policy. The increase must be equal to the face amount, 
less any payments by the insurer for post-closure expenses, multiplied by an 
amount equivalent to 85 percent of the most recent investment rate or the 
equivalent coupon-issue yield announced by the U.S. Treasury for 26 week 
Treasury sscurities. Reductions in the face amount of post-closure insurance 
during the post-closure period are not authorized by the regulations even if 
the face amount exceeds the post-closure cost estimate. 

i 
6. ~aintaining Coverage. The owner or operator must m~intain the 

insurance policy in full force and effect by making required PREMIUM 
PAYMENTS.· Failure to pay the premium will constitute a sign.ificant· violation 
of RCRA Subpart H regulations, warranting such remedy as the Regional 
Administrator deems necessary. Such violation will be deemed to begin upon 
receipt by the Regional Administrator of a notice of future cancellation, 
termination, or failure to renew due to nonpayment of the premium. 

The owner or operator is also responsible for maintaining coverage in 
certain circumstances that are discussed· fully in Chapter 2, Section E.2, 
including bankruptcy or ineligibility of the insurer. 

If the owner or operator sell_s or transfers operating responsibility for 
the facility covered by RCRA insurance, the policy may be assigned to the new 
owner or operator to maintain assurance. 

~inally, the o~ner or operator may substitute an alternate mechanism of 
financial assurance.so long as there is no lapse in coverage. See Section E.4 

·of Chapter IL 

7. Cancellation of the Insurance Policv bv the Issuer. The insurer may 
cancel, terminate, or fail to renew the policy only if the premium is not 
paid. If that occurs, the insurer must provide notice to both the owner or 
operator and the Regional Administrator by certified mail. Cancellation, 
termination, or failure to rene.w may not occur, however, during "the 120 days 
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beginning with the dati:\ of receipt of the notice by both the Regional 
Adm'inistrator and the owner or operator, as evidenced by the return receipts. 
See Section E. 3 of Chapter II. 

Cancellation, termination, or failure to renew may not occur and the 
policy will remain in full force and effect -- in the event that on or before 
the date of expiration: 

• 

• 

• 

The Regional Administrator deems the facility to be 
abandoned; 

The Regional Administrator terminates or revokes 
interim status or revokes the permit; 

Closure is ordered by the Regional Administrator, a 
U.S. district court, or other court of competent 
jurisdiction; 

• The owner or operator is named as a debtor in a 
ba_nkruptc;y proceeding under Title 11 of the U.S. Code; 
or 

• The premium due is paid . 

8. Drawing on Funds for Closure or Post-Closure. As closure or 
post-closure activities are conductsd by the owner or operator, itemized bills 
should be submitted tc, the Regional Administrator with requests for 
reimbursement. Within 60 days after receiving the bills, the Regional 
Administrator will determine if the expenditures are justified, and instruct 
the insurer to make the reimbursement. Actual reimbursement payments by the 
insurer do not reduce the face amount of the policy, although they do reduce 
the future liability ,,f the insurer by the amount of the payment. 

The Regional Admi~istrator may withhold authorization of a portion of· 
reimbursement payments for closure if there is reason to believe that the cost 
of closure will be significantly greater than the face amount of the policy. 
He may continue to withhold reimbursement until receipt of satisfactory 
certification of proper closure. The purpose of this action is to assure the 
extension of financial assurance until closure is completed. 

Of course, the owner or operator remains ~esponsible for all closure or 
post-closure costs even if the funds available through insurance are exhausted. 

9. Termination of the Policy by the Owner or Operator. The owner or 
operator should request the approval of the Regional Administrator to 
terminate the policy in two situations: (1) when alternative financial 
assurance has been st:.bstituted (see Section E.4 of Chapter II) and (2) when 
released from applicable RCRA requirements (see Section G of Chapter II). 
Upon receiving the Reigional Administrator's written consent, the ov:ner or · 
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operator should forward a copy of it to its insurer along with a request that 
the policy be terminated. Depending on the terms of the policy, the owner or 
operator may be entitled to any funds up to the face amount which have not 
been expended on closure or post-closure carer Insurance coverage can only be 
terminated with the written consent of the Regional Administrator. 

PERMITTED FACILITIES 

For new facilities, the insurance policy for closure or post-closure care 
must be effective before the initial receipt of hazardous waste and the 
certificate of insurance submitted to EPA 60 days before the initial receipt 
of waste. 

C. REGIONAL OFFICE RESPONSIBILITIES• 

This section outlines the duties of the Regional Office in reviewing 
insurance policies for RCRA financial assurance and ensuring satisfaction of 
requirements. A summary checklist appears in Attachment VI-2 at the end of 
this chapter. 

REVIEWING INITIAL SUBMISSIONS 

1. Qualifications of Insurer. Issuing institutions must be licensed to 
transact the business of insurance or eli~ible to provide EXCESS OR SURPLUS 
LINES INSURANCE in ~ of one or more st.ates. EPA Regional Office personnel 
should contact the insurer and appropriate state regulatory agencies, such as 
insurance commissioners, ·to verify qualifications. · See Appendix B. The 
insure·r need not be qualified in the state in which t:he covered facility is 
located. 

2. Conformitv to Other Reauirements. Owners or operators interested in 
using closure or post-closure insurance may submit by the effective date a 
letter from an insurer stating that the insurer is considering issuance of 
insurance to the owner or operator. The letter should state that the 
insurance -- if issued -- will conform to RCRA requirements. For such 
submittals, it is essential to verify that an insurance certificate is 
provided within 90 days after the effective date or that alternate assurance 
is es tab lis hed. 

When an owner or operator submits a certificate of insurance to the EPA 
Regional Office, the Regional Administrator must verify that: 

• 

• 

The wording of the certificate is exac.tly as required 
by the regulations (see Attachment VI ""3); 

The certificate indicates that the policy is 
effective by (1) the effective date of the regulations 
(interim status) (2) 90 days after the effective date 
if a letter from an insurer was submitted by the 
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effective date (interim status only), or (3) the first 
receipt of hazardous waste (new permitted facilities). 

• The certificate indicates that the face amount is 
adequate. 

3. Recordkeeping and Tracking Svstems. As certificates of insurance are 
received, relevant information should be recorded, including the name, 
address, and EPA identification number .of ~he facility; insurance policy 
number and insurer name; amount of coverage for each facility and effective 
dat·e; and information verification procedures performed. Similarly, if an 
owner or operator submits a letter from a potential insurer, the name, 
address, and EPA identification number of the facility should be logged and 
provision made to track whether financial assurance is established within 90 
days after the effectiv·e date. Automatic data processing systems can be used 
for this. A list of fasurance contracts in effect should be kept no-c only 
under the owner or opeI'ator' s name, but also under each insurer·' s name so that 
in the case of bankrupt:cy, de-licensing, or other reasons, it will be easy to 
determine which owners or opera-cors need to obtain financial assurance 
elsewhere. This system could also be used to keep track of mergers and 
changes in the names of insurers. 

SUBSEQUENT RESPONSIBILITIES 

4. Uodating Coverage. As cost estima-ces for closure and post-closure 
are adjusted for inflation or recomputed due to change·s in plans, the Regional 
Adminis-cra'Cor will need to (1) ensure that the face amount of every insurance 
contract is properly increased within 60 days of the increase in the cost 
estimates and (2) respcmd to requests for reduction in coverage if the cost 
estimates decrease. 

The Regional Admin:Lstrator will need to check that increases in cost 
estimates are covered by increases in the face amount of insurance contracts 
or by other added financial assurance and that owners and operators have 
informed the Regional Office of such changes. See the discussion in Chapter 
II, Section E. 1. 

The Regional Administrator should review requests for decreases in 
coverage individually and should deny those requests unless the Regional 
Administrator is convinced that sufficient coverage will remain. Such a 
determination will require a review of the closure or post-closure plan for 
technical adequacy and completeness as well as as review of the reasonableness 
of the associated cost estimates. See the discussion in Chapter II, Section 
E. 1. No decreases in ,3.ssurance for past ·closure care should be al lowed 
following closure. 

5. Maintaining Assurance. The Regional Administrator must ensure that 
alternate financial assurance is provided by the owner or operator if the 
L11.surance company becomes disqualified, ceases operations, or files for 
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bankruptcy. Note that the insurer is not required to notify the Regional 
Admlnistretor or the owner or operator regarding such an eventuality. 
Regional Offices are not expected to develop surveillance systems to monitor 
for such events but should be prepared to instruct owners or operators to 
obtain alternate assurance in the event of disqualification, bankruptcy, or 
termination of the insurer. The Hw'DHS may prove useful for this, as discussed 
in Section I of Chapter II . 

. In addition, Regional Office staff may want to periodically review the 
qualifications of insurers to ensure that no owner or operator is using an 
insurance policy from an unqualified insurer. To avoid duplication of effort, 
Regional Offices should contact EPA Headquarters before undertaking such 
activities. 

In the event of ·transfer of ownership or operations of a facility, the 
Regional Administrator should verify that the insurance policy has been 
assigned to the new owner or operator or that alternate assurance has been 
provided. 

The Regional Administrator should approve requests to use alternate 
assurance mechanisms if no lapse in coverage will result. 

6. Cancellation of Insurance Contracts by-the Insurer. The insurer may 
cancel, terminate, or fail to renew the policy only if the premium is not 
paid. If that occurs, the insurer must provide notice of its intent to cancel 
to both the owner or operator and the Regional Administrator by certified 
mail. Cancellation, termination, or failure to review may not occur, however, 
during the 120 days beginning with the date of receipt of the notice by both 
the owner or operator and the Regional Administrator, as evidenced by the 
return receipts. The insurer may~ cancel a policy if by the expiration 
date: 

• 

• 

• 

• 

• 

The Regional Administrator deems the facility to be 
abandoned; 

The Regional Administrator terminates interim status 
or the RCRA permit; 

Closure is ordered by the Regional Administrator, a 
U.S. district court, or other court of competent 
jurisdiction; 

· The owner or operator is named as a debtor in 
bankruptcy proceedings; or 

The premium is paid . 

Upon receipt of a notice from an insurer, the Regional Administrator 
should contact the owner or operator to determine ( 1) if it is _willing and 
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able to pay the premium and (2) the date it received the notice from the 
ins~rer. Both pieces of information will be essenfial for determining the 
nature and timing of f~rther agency action. 

i. Drawing on Funds for Closure and Post-Closure. Insurance contracts 
are designed to assure that funds will be available at any time to pay for 
closure and -post-closure care. As closure or post-closure activities are 
conducted by the owner, operator, or other person authorized by the Regional 
Administrator, itemized bills will be submitted to the Regional Administrator 
with requests for reimbursement. Within 60 days after receipt of such 
requests, the Regional Administrator must determine if the expenditures are 
justified, and instruct the insurer in writing to make the reimbursement. 
This is discussed in Section F of Chapter II. 

The Regional Administrator may withhold authorization of a portion of 
reimbursement payments for closure if there is reason to believe that the cost 
of closure will be significantly greater than the face amount of the policy. 
The Regional Administrator may continue to withhold reimbursement until 
certification of proper closure is submitted. The purpose of this action is 
to assure the extension of financial assurance. until closure is completed. 
See Section F of Chapter II. 

8. Requests to Terminate Insurance Coverage. The Regional Administrator 
may consent to the termination of insurance coverage only (1) if alternate 
assurance is substituted (see Section E.4 of Chapter II) or (2) if the owner 
or operator is release.d from applicable RGRA financial requirements. Consent 
must be in writing and. may accompany the Regional Administrator's letter 
releasing the owner or operator from closure or post-closure financial 
assurance requirements. 

REQUIRE~NTS FOR PER.~IITED FACILITIES 

For new facilities, the insurance policy for closure or post-closure care 
must be effective befc>re the initial receipt of hazardous waste, and the 
certificate of insurance submitted to EPA at least 60 days before the initial 
receipt of waste. 

D. SOURCES OF FURTHER IN'FOR.'11.TION 

State agencies listed in Appendix B can aavise whether an insurer is 
licensed or eligible to provide insurance. In addition, national trade 
associations can supply general information about the insurance industry. 
Major national organi;~ations include the following: 
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1. American Insurance Association 
85 John Street 
New York, New York 10038 
(212) 669-0400 
Trade and service organization of the property and 
casualty insurance industry. 

2. Insurance Information Institute 
110 William Street 
New York, New York 10038 
(212) 669-9200 
Educational, fact-finding, and communications 
organizatipn for all lines of insurance except life and 
health insurance. 

3. Independent Insurance Agents of America 
100 Church Street 
New York, New York 10007 
(212) 285-4250 
Trade association of independent insurance agents. 

4. Professional Insurance Agents 
400 North Washington Street 
Alexandria, Virginia 22314 
(703) 836-9340 . 
Trade association of insurance agents. 

5. National Association of Insurance Commissioners 
350 Bishops Way 
Brookfield, Wisconsin 53005 
(414) 784-9540 
Organization of state insurance commissioners. 

! 

6. Alliance of American Insurers 
20 North Wack1~r Drive 
Chicago, Illinois 60606 
(312) 558-3700 
Trade association of fire and casualty insurance 
companies. 

7. National Association of Insurance Brokers 
311 First Street, N.W. 
Suite 700 
Washington, D.C. 20001 
(202) 783-8880 
Trade association of commercial insurance brokers. 
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8. National Association of Independent Insurers 
2600 River Road 
Des Plaines, Illinois 60018 
(312) 297-7800 
Trade association of fire, casualty, and surety 
insurers. 

9. National Insurance Consumer Organization 
344 Commerce Street 
Alexandria, Virginia 22314 
(703) 549-8050 
Non-profit public interest membership organization. 
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Paragraph 
Number * 

VI-12 

ATTACHMENT VI-1 

RCRA INSURANCE CONTRACT CHECKLIST FOR OWNERS OR OPERATORS 

(1) Verify that the insurer is licensed to transact the business of 
insurance or eligible as an excess or surplus lines insurer in 
at least one state. 

(2) Check that: 

(4) 

II 

the policy assures that funds will be available 
whenever needed, 

the insurer agrees to pay out funds at the direction of 
the Regional Administrator, 

the policy face amount is equal to the cos-c estimate, 

' th-e policy provides for an automatic renewal option at 
the face amount of the expiring policy, 

assignment to a successor owner or operator is 
permitted, and 

the insurer may not cancel, terminate, or fail to renew 
the policy except for failure to pay the premium, and 
must give 120 days notice to both the owner or operator 
and the Regional Administrator. 

Submit a certificate of insurance to EPA worded exactly as 
specified (See Attachment VI-3) by effective date of regulations 
for interim status facil:i,ties or 60 days before the initial 
rece,ipt of hazardous wastes for new facilities. 

Interim status facilities may instead submit a letter from an 
insurer stating that it is considering issuance of insurance to 
1:he owner or operator; the certifica-ce of insurance or evidence 
of alternate assurance must be submitted within 90 days after 
the eff'ective date. 

*Numbers correspond to paragraphs in Section B. 
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Paragraph 
Number * 

(5) 

(6) 

II 

(7}_ 

(8) 

(9) 

VI-13 

ATTACHMENT VI-1 (continued) 

RCRA INSURANCE CONTRACT CHECKLIST FOR OW!'-rERS OR OPERATORS 

Submit evidence of increases in face amount of policy within 60 
days af-t,er any increase in cost estimates, due to annual 
adjustments for inflation or changes in plans, during the 
operating life of the facility. 

Pay premiums as due. 

Arrange for alternate assurance in the event of bankruptcy or 
ineligibility of insurer within 60 days. 

If insurer gives notice to owner or operator of cancellation or 
non-renewal, arrange for alternate assurance or pay premium. 

Present itemized bills and requests for reimbursement for 
closure ,:,r post-c le sure. expenses to Regional Administrator, who 
must res?ond within 60 days. 

Request approval to terminate the insurance policy (1) when 
alternate assurance is substituted, and (2) when released from 
closure ,:,r post-closure financial assurance requirements- by the 
Regional Administrator. 

*Numbers correspond to paragraphs in Section B. 
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VI-14 

ATIACHMENT VI-2 

RCRA INSURANCE CONTRACT CHECKLIST FOR REGIONAL OFFICES 

The Regional Administrator1imust ensure that: 

Paragraph 
Number * 

(1) The insurer is li.censed to transact the business of insurance 
or eligible as a 1provider of excess or s_urplus lines insurance 
in any of one or more states. 

(2) 

" 

(3) 

(4) 

" 

" 

The certificate of insurance: 

is worded exactly as in the regulations (see Attachment 
VI-3); 

has an ~d.e,iquate face amount; 

is rece:iv1ed by EPA and effective by effective date of 
regulatioqs (interim status) or 60 days before the first 
receipt of hazardous waste (general status); or 

The owner or ope,Itator of an interim status facility (1) submits 
by the effe.ctiil/e. date a letter from an insurer stating that it 
is considering iS:suance of a policy and (2) submits the 
certificate of insurance or evidence of alternate assurance 
within 90 days. ' ' 

Relevant in.formation is recorded. 

Evidence of increases in face· amount of insurance is provided 
within 60-days. if necessary to cover increases in cost ·estimates. 

Decreases in face amount of insurance are approved only during 
the operating li'fe of the facility and only when sufficient 
coverage will remain. 

Face amount increases during post-closure_period in accordance 
with 85% rule. 

* Numbers correspond to paragraphs in Section C. 

CX69 page 139 of 252



Paragraph 
Number 

II 

(6) 

(7) 

II 

II 

(8) 

VI-15 

AITACfil1ENT VI-2 (continued) 

RCRA INSURA'.-JCE CONTRACT CHECKLIST FOR REGIONAL OFFICES 

Alternate financial assurance is provided within 60 days if 
insurance company becomes disqualified, ceases operations, or 
files for bankruptcy. 

Insurance policies are assigned or other financial assurance is 
provided in the event of transfer of ownership or operation. 

TI).e owner or operator is contacted following notice from 
insurer of intent to cancel insurance. 

Within 60 days after receiving bills, requests for reimburse
ment of closure are approved in a manner that assures the 
availability of funds until closure is completed. This may 
require verifica·tion of closure cost estima1:es and plans, and 
denial of a portion of the reimbursement request. 

Requests for reimbursement of post-closure expenses are 
approved within 60 days after receiving bills if in accordance 
with plan or otherwise justifiable. 

The insurer is instructed in writing to make reimbursement in 
the spec.ified amounts 

Requests to terminate .insurance are app~oved in writing when 
(1) alteirnate financial assurance is substituted or (2) the 
owner or operator has.been released from closure or post-closure 
financial requirements. 

* Numbers correspond to paragraphs in Section C. 
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ATTACHMENT VI-3 

REQUIRED WORDING FOR RCRA INSURANCE CERTIFICATE 
40 CFR 264.15l(e) 

Name and Address of Insurer 
(herein called the "Insurer"): 

Name and Address of Insured 
(herein called the "Insured"): 

Facilities Covered: [List for each facility: The EPA Identification Number, 
name, address, and the amount of insurance for crosure 
and/or the amount for post-closure care (these amounts 
for all facilities covered must total the face amount 
shown below).] 

Face Amount: 

Policy Number: 

Effective Date: 

The Insurer hereby certifies that it has issued to the Ins~red the policy 
of insurance identified above to provide financial assurance for [insert 
"closure" or "closure and po,st·closure care" or "post-closure care"] for the 
facilities identified above. The Insurer further warrants that such policy 
conforms in aU respects wd.t,ti the requirements of 40 CFR 264. 143 (e), 
264 .145 (e), 265. 143 (d), and 265 .145 (d), as applicable and as such regulations 

.were constituted on the· _date shqwn immediately below. It is agreed that any 
provision of the policy incortsi~tent with such reg~lations is hereby amended 
to eliminate such inconsist:e~cy.' 

Whenever requested by the EPA Regional Administrator(s) of the U.S. 
Environmental Protection Age~cy, the In~urer agrees to furnish to the EPA 
Regional Administrator(s) a duplicate original of the policy listed above, 
including all endorsements thereon. 

I hereby certify that the wording of this certificate is identical to the 
wording specified in 40 GFR 264.lSl(e) as such regulations were constituted on 
the date shown immediately below. 

[Authorized signature for Insurer] 

[Name of person signing] 

(Title of person signing] 

Signature of witness or notary: 

[Date] 
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VII. ESTABLISHING FINANCIAL RESPONSIBILITY USING THE 
FINANCIAL TEST OR CORPORATE GUARANTEE 

A. INTRODUCTION 

The RCRA financial assu=a~ce requirements may be satisfied by a test of 
financial soundness. Rather than arranging for a third party to guarantee 
payment of closure or post-closure costs, the owner or operator may 
demonstrate his future ability to meet costs by passing one of two FINANCIAL 
TESTS. Alternatively, the owner or operator may satisfy the financial 
assurance requirements by the CORPORATE GUARANTEE, whereby the owner .or 
operator's PARENT CORPORATION pass~s one of the same two financial tests and 
agrees to guarantee th1~ performance of or payment for closure or post-closure 
care. 

The financial test:s demonstrate that the owner, operator or parent 
corporation has adequate resources to cover closure and post-closure cost 
estimates. The tests are stringent enough so that, even in the event of a 
rapid deterioration in the firm.' s financial health, there is a reasonable 
assurance that funds will be available to meet RCRA obligations. 

The financial test or corporate guarantee offers those qualifying owners 
or operators a particularly attractive mechanism to meet the RCRA financial 
assurance =equirements. Unlike the. surety bond, letter of credit, or 
insurance policy mechanisms, closure and post-closure costs are not 
automatically covered by a responsible third pa=ty. Because it is offered by 
the parent corporation of the owner or operator, the corporate guarantee does 
not involve a third party. Unlike the trust fund mechanism, no funds have to 
be set aside in anticipation of these costs. Thus, the owner or operator does 
not have to pay fees f,:,r third party guarantees, nor does it have to place 
funds in a trust fund. While the wording of the corporate guarantee 
stipulates that someth.ing of value be given to the corporate parent in 
exchange for the guarantee, this is done primarily to ensure that the 
guarantee agreement will be recognized as a valid legal contract. The amount 
that actually passes from owner or o·perator to corporate parent is generally a 
NOMINAL SUM that could be as little as one dollar . 

. Because of the lack of third party guarantees or set-asiae funds, it is 
particularly important that the financial test criteria are vigorously 
enforced~ To this end, the Regional Offices must completely re-evaluate every 
owner, operator, or corporate parent annually, even if there has been no 
change in closure or p,:,st-closure cost estimates. N.o other financial 
assurance mechanism requires this level of attention from the Regional Offices. 
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Owners or operators that wish to satisfy both liability insurance and 
financial assurance with the financial test should refer to Chapter II of the 
Liability Insurance Guidance Manual. 

The regulations pertaining to the RCRA financial test are as follows: 

EXHIBIT VII-1 

RCRA FINANCIAL TEST REGULATIONS 

Topic 

Financial test for closure 

Fina..~cial test for post
closure 

Required Wording of Letter 
from Chief Financial 
Officer · 

Required Wording of 
Corporate Guarantee 

Interim Status 

40 CFR §265.143(e) 

40 CFR §265.145(e) 

40 CFR §264.151(£) 

40 CFR §264.lSl(h) 

Source: Title 40, Code of Federal Regulations (CFR). 

B. REQUIREMENTS OF THE PINANCIAL TEST 
\ 

Permitted Facilities 

40 CFR §264.143(f) 

40 CFR §264.145(f) 

40 CFR §264.151(£) 

40 CFR §264.lSl(h) 

This section specifies the requirements of the financial test for owners, 
operators, or their parent corporations. A summary checklist is provided as 
Attachment VII-1. 

INITIAL RESPONSIBILITIES OF TrlE OWNER OR. OPERATOR 

1. Qualifications for the Financial Test. The requirements of the 
financial tests for the owner, operator, or corporate parent are identical. 
Thus, when referring to the financial test criteria, the word 11·firm 11 will be 
used interchangeably with owner, operator, or corporate parent .. To qualify 
for the corporate guarantee, however, the parent corporation must in addi-c:ion 
hold at least 50 percent of the voting stock of the owner or operator firm. 
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The firm's ,financ;ic:Ll statements must be AUDITED by an independent 
CERTIFIED PUBLIC ACCOUNTANT. If the accountant gives an ADVERSE OPINION or a 
DISCLAIMER OF OPINION cif the financial statements, the firm can not qualify 
for the financial test. Furthermore, if the accountant gives a QUALIFIED 
OPINION of the financial statements, the Regional Administrator may disallow 
the use of the financial test. See Section VII-C, Regional Office 
Responsibilities, for more information on accountant's opinions, and under 
what circumstances the Regional Administrator would disallow use of the 
financial test~ becaus1~ of a Qualified Opinion. 

The financial test requirements may be satisfied by meeting either of the 
two alternative financial tests. Exhibit VII-2 shows the specific 
requirements of the tw1J alternative tests. The tests have a number of points 
in common, but two important differences. First, Alternative I requires a 
firm to demonstrate fi.nancial soundness by passing at _least two of three 
financial ratios, while Alternative II allows to firm to demonstrate financial 
soundness with an INVESTMENT GRADE bond. rating. Second, Alternative I 
requires the firm to have a large amount of working capital relative to 
closure and post-closure cost estimates, while Alternative II has no such 
requirements. Both tests require the owner, operator, or corporate parent to 
have a large amount of tangible net worth and U.S. assets relative to closure 
and post-closure estimates, and a minimum absolute level of tangible net worth 
($10 million). 

These two alte;rnative tests were selected out of over 300 candidate tests, 
aft:er extensive analysis. The reasoning behind -che :inancial tests and why 
they were selected is thoroughly explained in the documents cited in Section 
VII-D, Sources of Further Information. 

2. Arranging for the Financial Test and Cor~orate Guarantee. The only 
outside arrangements that must be made for the financial test or corporate 
guarantee are with an independent certified public accountant. Because the 
vast majority of owners or operators who will select the financial test or 
corporate guarantee will already have their financial statements or their 
corporate parent's financial statements independently audited, no explanation 
of how to select an 'independent accountant is necessary. 

3. Submission of Documents to EPA. To use the financial test .as a means 
of satisfying financi,il requirements, owners or operators must submit the 
following: 

a) Chief Financial Officer's Letter Including Cost Estimates and 
Data. from Audited Fin,:mcial Statements. The owner, op.erator, or corporate 
parent must submit to the Regional Administrator a letter signed by its chief 
financial officer. The wording must be as specified in the regulations in 
force on the date of submittal. A copy of the required wording as it 
currently appears in the regulations is included as Attachment VII-2. The 
letter must address all facilities in the United States for which financial" 
assurance is demonstrated by: 
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EXIIIBIT VI 1-2 

ALTERNATIVE flNANCIAL TESTS 

Different Provisions of Tests 

Alternative 
(must meet A, 8, C, and O) 

A. Meet .t...\fil of the following three ratios: 

(i) TOTAL LIA!lll.lltES/NET WOHTII less tl.1an 2.0 

(ii) The sum of net income plus depreciation, depletion, 
and amortization/total llabi I itles greater than 0.1 

I i i i ) CURR[NT ASSETS/CURREN r LIABILITIES g rea te r than I . 5 

8. Meet boLh of the fol lowing requirements: 

( i) NET WORKING CAPITAL at least 6 times the sum of 
current closure and post-closure cost e~tlmates 

Al ternat Ive 11 
(must meet A, 8, C, and D) 

A. A current rating for the most recent bond 
issuance or either: 

( i) AAA, AA, A, BBB, as Issued by Standard and 
Poor' s; or 

(II) Aaa, Aa, A, Baa as issued by Moody's 

Identical Provisions of Tests 

( ii) TANGIBLE NET WORTH at least 6 times the sum of 
current closure and post-closure cost estimates 

C. Tangible net worth of at least $10 mi II ion in the U.S. 

O. Meet on!:! of the fol lowing tests: 

Note: 

( i) ASSETS in the U.S. amounting to at least 90 per
cent of total assets 

(ii) ASSETS in the U.S. amounting to at least 6 tiri1es 
the sum of current closure and post-closure cost 
estimates 

See glossary for definition of terms. 

B. Tangible net worth at least 6 times the sum of 
current closure and post-closure cost estimates 

C. Tangible net worth of at least $10 mi 1II ion 

D. Meet one of the fol lowing tests: 

( I) assets in the U.S. amounting to at least 90 
percent of total assets 

( II) assets in the U.S. amounting to at least 6 
times the sum of current closure and 
post-closure estimates 

See Code of Federal Regulations, Title 40, Part 265. 143(e) and 145(e) ( interim status). 
26t1.111J(f) and ll15(f) (permitted facility). 
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• The financial test, 

• The corporate guarantee, and 

• An equivalent (or substantially equivalent) state 
financial test. 

The letter must also identify the ·facilities which are not demonstrating 
financial assurance to EPA or a state; for example, facilities in states with 
financial assurance re,quirements 'that have received PHASE I INTERIM 
AUTHORIZATION. Facilities covered by alterna.tive financial assurance 
mechanisms such as.surety bonds or letters of credit do not have to be 
included in the lette1:. 

The amount of the closure and post-closure cost estimates must be provided 
for all facilities mentioned in the letter. The financial test is applied to 
the sum of all cost estimates included in the letter, _even to facilities not 
covered by any financ:~al assurance mechanism. 

The letter must include the financial test calculations in the appropriate 
form (see Attachment VII-2). 

In preparing the :Einancial test calculations, the chief financial officer 
of the firm may subtract closure or post-closure cost estimates included as 
liabilities in the fi:rm' s financial statements from the total liabilities 
figure a.~d add the cl,,sure or post-closure cost estimates to the figures for 
net worth and tangibl,a net worth. This is allowed in order not to penalize · 
firms which are already carrying closure and post-closure costs as liabilities. 

b) ACCOUNTANf'S OPINION (same as REPORT ON EX&~INATION). The owner 
or operator must submit a copy of the independent certified public 
accountant's opinion of the owner, operator, or parent corporation's year-end 
financial statements and footnotes for the latest complete fiscal year. There 
is no EPA required form or wording for this opinion. 

c) SPECIAL REPORT. The owner or operator must submit a special 
report from an independent certified public accountant to the Regional 
Administrator which contains the accountant's confirmation that the financial 
data contained in the letter from the chief financial officer can be derived 
from the independently audited year-end financial statements and footnotes for 
the latest complete fiscal year. There is no EPA required wording for this 
report, but a sample special report is shown in Attachment VII-14. The 
special report must. also state that no matters came to the attention of the 
independent certified. public accountanr which caused him to believe that the 
information in the chief financial officer's letter should be adjus·ted. 

d) CORPORATE GUARANTEE. An owner or operator that employs the 
corporate guarantee must submit a written guarantee agreement completed by the 
corporate parent, using language exactly as specified in Attachment VII-3. 

CX69 page 146 of 252



VII-6 

This is submitted along with the chief financial officer's letter completed by 
the corporate parent, and the accountant's opinion and special report. 
completed by the corporate parent. The written guarantee states the guarantor 
meets or exceeds all the requirements of the financial test criteria, 
including the submission of the accountant's opinion, the special report, and 
the letter from the chief financial officer. The written guarantee specifies 
that in the event the owner or operator fails to perform closure or 
post-closure care, the _guarantor must do so or set up a trust fund for the 
amount of the current closure or post-closure estimates. 

Although the initial cost and financial data must be submitted by the 
effective date of the regulations, EPA may grant extensions to interim status 
firms whose fiscal year ends in the 90 days prior to the effective date. The 
chief financial officer of the firm may request an extension by sending a 
letter to the EPA Regional Administrator requesting the extension. The chief 
financial officer must certify in the letter that there are grounds to believe 
that the owner or operator meets the criteria of the financial test, and 
indicate the date ending the last complete fiscal year before the effective 
date of the regulations. The letter must also: 

• 

• 

• 

specify the facilities to be covered by the test, 
including EPA identification number, name, address, and 
current closure and post-closure cost estimates to be 
covered by the test; 

indicate the date on which the required documents 
will be submitted (within 90 days of the end of the 
fiscal year) ; 

certify that the year-end financial statements of the 
firm will be audi-ted by an indepen~ent certified public 
accountant. 

SUBSEQUENT RESPONSIBILITIES OF THE OWNER OR OPERATOR 

4. Updating Assurance. For other financial assurance mechanisms, 
updating of coverage simply involves providing additional amounts of assurance 
when cost-estimates increase during the operating life of the facility or 
reducing coverage when cost estimates decrease. When cost estimates increase 
above th.e amounts assured by those mechanisms, no change in the instrument is 

.required but either the amount assured must be increased for the original 
mechanism or supplementary .assurance pr9vided by an additi.onal mechanism. 

The financial test is somewhat different. If (1) cost estimates increase 
beyond the maximum amount that ·can be assured by the firm using the financial 
test, or (2) the amount that can be assured by the firm drops below the 
current cost estimates for covered facilities, or (3) some combination of the 
two, then the owner or operator can no long_er use the financial test and must 
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provide alternate assurance. Procedures on options are discussed in Section 5 
below. 

Of course, the owner or operator using the financial test remains 
responsible for updating cost estimates due to changes in closure or 
post-closure plans or adjustments for inflation during the operating life of 
the facility even if these updates have no impact on the use of the financial 
test. In addition, during the period of post-closure care, firms may apply to 
the EPA Regional Administrator for approval of a decrease in the post-closure 
cost estimate for which the financial test provides financial assurance. 
Approval will only be ,5ranted if the owner or operator demonstrates that 
amount of the cost estimate exceeds the remaining cost of post-closure care. 
When applying for a decrease in the post closure cost estimate, the 
post-closure plan and cost estimate should be submitted to the Regional 
Administrator for review. 

5. Maintaining Assurance. The owner or operator must submit updated 
information annually within 90 days of the close of the firm's fiscal year. 
The owner or operator must satisfy all of the financial test criteria at each 
annual update. As with the initial submission, the updated information 
consists of the letter from the chief financial officer, the accountant's 
opinion, and the special report from an independent certified public 
accountant. If the cc,rporate guarantee is being used by the owner or 
operator, the written guarantee form must also be submitted. Submissions must 
be worded exactly as shown in Attachments VII-2 and VII-3. 

If the year-end financial statements indicate that the fiim is still 
qualified to use the financial test, but can no longer cover all the closure 
or post closure costs,. it may supplement other mechanisms in combination with 
the ;inancial test to assure the balance of the cos~s (see Section B.2 of 
Chapter II). This situation would occur if the firm could not meet 
requirement B of Exhibit VII-2, but could meet all other financial assurance 
requirements. Howeve:r, if the year-end financial statements indicate that the 
financial status of the firm has changed so that it is no longer qualifies to 
use financial test, it is the responsibility of the owner, operator, or 
corporate parent to n,::,tify EPA of intent to establish alternate financial 
assurance. This situation would occur if the firm could not meet requirements 
A or C or D of Exhibit VII-2, or any of the other financial assurance 
requirements. The notice of intent must be sent to the EPA Regional 
Administrator by certified mail within 90 days after th.e close of the firm's 
fiscal year. The owner or operator or parent must provide alternate financial 
assurance within 120 days after the clos·e of the firm's fiscal year. 

If at anytime the EPA Regional Administrator believes that an owner or 
operator no longer sa.tisfies the requirements of the financial test, he may 
require a repor~ of financial condition in addition to the required annual 
reports. An explanation of why a Regional Administrator may believe that a 
firm no longer satisfies the financial test, and what additional reports may 
be required·, is presemted in Section C below. If the Regional Administrator 
determines that the requirements are not met, the owner or operator must 
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alternate financial assurance to EPA within 30 days after notification of 
EPA' s finding. 

The Regional Administrator must be notified by certified mail by the owner 
or operator or parent guarantor within 10 days after the commencement of a 
bankruptcy proceeding naming the owner, operator, or parent guarantor as 
debtor. 

Also, if either the owner or operator, or the corporate parent is sold or 
merged, the new parent must meet all the criteria for the financial test, or 
alternative· assurance must be provided. 

6. Cancelling the Corporate Guarantee. A parent corporation wishing to 
cancel its guarantee of financial assurance must noti:f:y EPA and the owner or 
operator by certified mail of its intent to cancel. Actual cancellation may 
not occur during the 120 days beginning on the date of receipt of the.notice 
of cancellation by both the owner or operator and the Regional Administrator, 
as evidenced by the return receipts. If the owner or operator fails to 
provide alternate financial assurance and obtain written approval of the 
assurance mechanism by the Regional Administrator within 90 days after receipt 
of the notification of cancellation, the parent corporAtion must provide 
alternate financial assurance in the name of the owner or operator. 

7. Drawing on Funds for Closure or Post-Closure. The owner or operator 
must use its own funds to pay for final closure and post-c_losure care of 
facilities covered by the financial test or corporate guar.antee. The parent 
guarantor agrees to either perform these obligations or establish a trust fund 
in the name of the owner or operator if the owner or operator fails to fulfill 
its .obligations when required to do so. 

8. Termination of the Corpo:r:ate Guarantee. · The parent guarantor may 
request the approval of the Regional Administrator to terminate the corporate 
guarantee in two situations: (1) when alternate financial assurance has been 
substituted (see Section E.4 of Chapter II) and (2). when the ow~er or operator 
is released from applicable RCRA financial assurance requirements (see Section 
G of Chapter II). 

I 

PERNITTED FACILITY REQUIREME!'-l'TS 

A new permitted facility must submit the letter from the chief financial 
officer and the_ opinion· and special report from an independent certified 
public accountant at least 60 days before the date on which hazardous waste is 
·first received for treatment, storage, or disposal._ There is no provision for 
extending this deadline to-accommodate firms whose fiscal years end ninety 
days before. 
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C. REGIONAL OFFICE RESPONSIBILITIES 

This section outlines the duties of the EPA Regional Office in reviewing 
the submission of financial data ensuring satisf~ction of requirements. A 
summary checklist appears in Attachment VII-4 at the end of this ·chapter. 

REVIEWING INITIAL SUBMISSIONS 

1. Qualifications of Accountant and Parent Guarantor 

EPA personnel should first confirm that the independent certified public 
accountant responsible for preparing the opinion and special report is 
certified by an officia.lly recognized accreditation organization. Staff can 
check the credentials of the accountant by contacting the State Board of 
Accountancy in the state where the accountant resides, if there is any doubt 
about the accountant's qualifications. These are listed in Appendix B-4. 

In addition to verifying financial data from parent corporations, Regional 
personnel should determine whether the corporation qualifies as a parent 
corporation. The parent must own at least 50 percent of the voting stock of 
the subsidiary. If the parent files with the SEC, verification may be made by 
checking t~e form 10-K filed with the SEC. If not, the independently audited 
financial statements of the firm must be requestec from the firm. Both the 
10-K and the independently audit.ed statements will list the subsidiaries of 
tbe corporation in addition to other financial information. 

2. Conformitv to Other Requirements 

A. Chief Financial Officer's Letter 

EPA personnel should review the letter from the chief financial officer 
and verify that it is complete and accurate. The firm should be contacted to 
verify that the signatory of the letter is the chief financial officer. If 
any of the criteria for the financial test are not met, or if anything is 
missing from the lette=, the Regional Administrator should immediately notify 
the submitter, and ensure that alternative financial assurance mechanisms are 
provided o"r proper submissions are made. 

The Regional Offic,a should ensure that all relevant facilities of the 
o~ner or operator are included in the Chief Financial Officer's letter. This 
includes facilities covered by the fin·ancial test guarantee, facilities 
covered by the corporace guarantee, facilities covered by an equivalent (or 
substantially equivalent) state financia.l test, and. facili1:ies for which no 
financial assurance has been demonstrated. The Hazardous Waste Data 
Management System (HWDjS) may include information that will be useful in 
making this determination. See Chapter II, Section I for more details on the 
HWDt1S. 
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If there is any reason to suspect the validity of the financial data, for 
exjmple ~f the firm barely passes the test criteria, the Regional 
Administrator may want to request the audited financial statements from the 
firm, or obtain the FORM lOK from the SEC (see Section VII-D, Sources cf 
Further Information), and recalculate the financial ratios. Moody's or 
Standard-and Poor's band guides may be checked to verify the bond ratings are 
as claimed. Major libraries (public and university) as well as libraries in 
Regional Offices of the U.S. Securities and Exchange Ccmm-i.ssicn (SEC) should 
have current editions of the guides. The reference staff of any library will 
know where the nearest copies are held. 

To assist in future evaluations of the submitter, it is strongly 
recommended that the Regional staff establish a file of data taken directly 
from the chief financial officer's letter for each owner, operator or 
corporate parent. Exhibit VII-4 is an example of such a file. The use cf the 
file will be described below. 

B. Review of the Accoi:mtant's Opinion cf 
the Financial Statements 

EPA personnel should next determine what kind of opinion wa:; expressed by 
the accountant: Unqualified Opinion, Qualified Opinion, Adverse Opinion, or 
Discla.imer of Opinion. 

An Unqualified Opinion can be recognized because it usually consists cf 
two short paragraphs exp~essing no doubts about the financial statements. - See 
Attachment VII-5 for two examples of Unqualified Opinions. 

Qualified Opinions express some reservations by the accountant that the 
financial statements fairly or completely represent the financial condition 
and operating results of the firm. Qualified Opinions are easily recognized 
because the final paragraph of the opinion will usually begin· with "In our 
opinion, subject to ... ", or "In our opinion, exceot for ... ". 

"Except for" Qualified Opinions are given when the accountant believes the 
financial st.a-cements, except for certain qualifications, represent fairly .the 
economic condition of the firm. The phrase "except for" appea.rs somewhere in 
the opinion. Examples of "Except for" Qualified Opinions are given in 
Attachments VII-9, VII-10, and VII-11. 

"-Subject to" Qualified Opinions are- given when the accountant believes the 
financial statements only represent fairly the economic .condition of .the firm 
subject to.the outcome of certain unforeseeable events. Examples of "Subject 
to" Qualified Opinions are given in Attachments VII-8, VII-12, and VII-13. 

An Adverse Opinion is given when the accountant believes that the 
financial statements do not present fairly the financial condition of the 
firm. The auditor will clearly state this in the final paragraph of the 
opinion. -An examle of. an adverse opinion is given in Attachment VIII-6. 
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A Disclaimer of Opinion means that the accoun-cant cannot express an 
opinion on -che financia,l statements of the firm. A report or examination will 
still be given, but the: final paragraph will state that an opinion could no-c 
be expressed on the financial statements. An example of a disclaimer of 
opinion is given in Attachment ViI-7. 

Some examples of cc,nditions likely to result in a Qualified Opinion, 
Adverse Opinion, and Disclaimer of Opinion are given in Attachment VII-14 

When evaluating acc:ountants' opinions, EPA personnel should: 

1. Immediately "pass" an·owner or operator if it has received an 
Unqualified Opinion and meets all the other requirements. Most owners or 
operators, at least 90%, will probably have Unqualified Opinions. Accountants 
generally render Unqualified Opinions to most large companies. Since owners 
or operators must have a tangible net worth of at least $10 million to qualify 
for the financial test, most applicants should fall into this category. See 
Attachment VII-5 ·for two ~xamples of an Unqualified Opinion. 

2. Immediate:.y disqualify an owner or operator from the financial 
test if he has received either (1) an Adverse Opinion, (2) a Disclaimer of 
Opinion. None of the owners or operators should have these types of 
opinions. The regulations explicitly disqualify owners or operators from the 
financial test if they have either of first two types of opinions. In 
addition, although not specifically addressed in the regulation, a "subject 
to" type of Qualified Opinion ba,sed on a "going concern" issue is generally 
considered so serious that any firm receiving one should be immediately 
disqualified from the :inancial test. See Attachment VII-8 for an example of 
a "subject to" Qua-1:ifiE~d Opinion based on a "going concern" issue. 

3. Conduct further investigations if an owner or operator received 
any other type of Qualified Opinion (either an "except for" or a "subject 
to"). A small number c,f ot.i-ners or operators, approxima-cely 10~,. will probably 
have Qualif.ied Opinions. Most of the review effort should be directed coward 
owners or operators. falling into this category. 

EPA Staff should undertake the following four steps whenever an owner or 
operator has a Qualifi1ad Opinion (either an "except for" or "subject to," 
_excluding those render,ad on the· basis of a "going concern" issue). 

1. The owner, operator, or corporate parent should be asked co 
submit a copy of the latest financial statements. Alternatively, a copy of 
the latest Form 10-K c,:,uld be obtained from the SEC. 

2. The opini,:,n rendered by the accountant should be thoroughly 
understood in the context of the financial statements: 
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• If it is an "except for" opinion, the EPA staff 
should determine if the part of the statements which 
give rise to the "except for" qualification have any 
bearing on the firm's ability to pass the financial 
test. 

• If it is a "subject to" opinion, EPA staff should 
determine the likelihood of the occurrence of the event 
the accuracy of the financial statements are "subject 
to," and the importance of the unforeseeable event's 
occurrence or nonoccurrence on the firm's ability to 
pass the financial test. 

3. If not enough information is available in the opinion or the 
financial statements to make a satisfactory decision, the firm should be 
required to submit a written explanation as to why the qualification should 
not be grounds for disqualification from the financial test. 

4. If the matter is still unresolved, contact- EPA headquarters for 
additional assistance. 

C. Special Renert from Auditor 

EPA personnel should review the auditor's confirmation of the letter from 
the Chief Financial Officer, and verify that the auditor has reviewed the data 
specified in the Chief Financial Officer's letter a.~d was able to trace the 
data back to amounts found in the owner's or operator's independently audited, 
year-end financial statements for the latest fiscal year. It should be noted 
that the auditor's confirmation does not pass judgment on whether the owner, 
operator, or corporate parent is economically viable, nor does it assess the 
value of the financial data eontained in the letter. See Attachment VII-15 
for an example of an auditor's confirmation. 

D. Corporate Guarantee 

The written guarantee form should be verified for completeness and 
accuracy. The wording .should be identical to that prescribed in the 
r~gulations. (See Attachment VII-3.) 

3. Recordkeeoing and Tracking Systems. As financial information and 
corporate guarantees are received, relevant information- should be recorded 
including the name, address, and EPA Identification Number of the cover~d 
facilities; name of the corpora~e guarantor; amount of coverage for each 
facility and effective date; and information verification procedures 
performed. Regional Office staff could· keep a file on each submitting firm, 
such as the one shown in Exhibit VII-4, which keeps track of key financial 
data. 
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EXHIBIT VII-3 

Sk~PLE FILE ON OWNER, OPERATOR, OR CORPORATE PARENT 

DATE OF 
CLOSE OF FISCAL YEAR ---------
Owner/Operator 
Corporate Parent 

1. Sum of total clo:sure and post_-closure 
cost estimates 

2. 

*4. 

*5. 

*6. 

*9. 

*10. 

11. 

13. 

Bond Rating 

Total Liabilities 

Tangible Net Worth 

Net Worth 

Current Assets 

Current Liabili~ies 

Net Working Capital 

Sum of Net Income, Depreciation, 
Depletion, and Amortization 

Total assets in U.S. 

Line 4 divided by Line l 

·Line 8 divided by Line l 

Line.10 divided by Line l 

Initial 
Year 

* Denotes figures derived from financial statements. 

Second 
Year 

Third 
Year 
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15. 

16. 

17. 

18. 

VII-14 

EXHIBIT VII-3 (continued) 

SAMPLE FILE ON OWNER, OPERATOR, OR CORPORATE PARENT 

Line 9 divided by Line 3 

Line 6 divided by Line 7 

Line 3 divided by Line 5 

Qualified Auditor I Opinion? s 

Cost estimates ch~ged because 
chang-es in operating plans? 

of 

Initial 
Year 

Second 
Year 

Third 
Year 

NOTES: 

[Adverse Business Press Releases, Competitive Problems, Drop in Bond Ratings] 

CX69 page 155 of 252



VII-15 

SUBSEQ!.JE~1T RESPONSIBILITIES 

4. Uodating Coverage. As cost estimates for closure and post-closure 
are adjusted for inflat.ion or revised due to changes in plans, the Regional 
Administrator will need. to (1) ensure that the financial tes.: cri.:eria are 
still satisifed if closure or post-closure cost estimates increase and (2) 
respond to requests for reduction if post-closure cost estimates decrease. 

5. Maintaining Assurance. The Regional Administrator must re-evaluate 
each owner or operator every year. Thus, the same procedures should be 
followed that were outlined for Initial Responsibilities: 

• Reviewing Annual Submissions. The owner, operator, or corporate 
parent must resubmit updated information, that is, the letter from the Chief 
Financial Officer, the accountants' opinion and special audit report, and the 
written guarantee within 90 days after the close of every fiscal year. 
Failure to do so could be an indication of financial deterioration in· the 
submitting firm, so late submitters should be watched closely. All the 
financial test criteria must be met; if not the Regional Administra.:or should 
issue a notice of dis allowance. 

If 'the firm barely passes any of financial test criteria, it should be· 
subjected to further investigation. In addition, further investigation should 
be made into firms whose bond rating or net worth has fallen from previous 
submissions (lines 2, l, and 5 in Exhibit VII-2) or where the required 
financial ratios have deteriorated significantly (i.e. if lines 11-15 fall, or 
if line 16 rises). 

• On-going Monitoring. The Regional Office staff can monitor the 
business press for advE~rse news about owners,~ operators, or corporate 
parents. Ideally, an cmline compute:r;ized bus.i.ness data base service such as 
DIALOG could be used for this purpose. Through the computerized data base, or 
manually, the Business Periodical Index and the F&S Coroorate Index should 
be searched using the ::irm's name as a "keyword," for: 

• 
• 
• 
• 
• 
• 
• 

Omission c,f a dividend 
Delisting from an exchange, Suspended trading 
Mergers, Acquisitions, Divestitures, 
Financial losses, Competitive problems, 
Bankruptcy proceedings, 
Decreases in bond ratings, and 
Sharp stock price d~creases . 

If any of the abov1= or other inauspicious events occur, the firm should be 
_singled out for further investigation. Regional Offices should coordinate 
their review efforts with EPA Headquarters. Approaches to centralize review 
procedures for the fin,mcial test are currently under investigation. 
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• Further Investigation. The Regional Administrator has broad 
powers to obtain repor-cs cf financial condition from 'the owner, operator, or 
corporate parent, if he believes that the firm may no longer meet the 
financial test criteria. A't a minimum, if there is any suspicion of 
non-compliance the la-cest quarterly financial report should be obtained from 
the firms, or the FORM 10-Q obtained from the SEC. See Section D below. 

Ratios from the quarterly financial report or Form 10-Q should be 
calculated to see if the f'irm stil 1 meets the test requirements. The Standard 
and Poor's or Moody's bond guides should be checked, if relevant, to verify 
that the la-cest bond ratings are still investment grade. Firms singled out 
for further investigation should be monitored more frequently than annually. 

The Regional Administrator, based on the owner, operator, or paren-c's 
reports of financial condition or any other materials, may at any time find 
that the owner, operator o,r cotpo1rate parent no longer meets the financial 
test criteria. If so, the. owner, operator, or corporate parent must provide 
alternative financial assu!tance within 30 days after receiving notification of 
this finding. 

In addition, the Regional Office should ensure that assurance is 
main-cained by the Ow"Iler, operator or corporate guarantor: 

• 

• 

following receipt of no-cice of intent to establish 
alternate as:sl!lrancte because the owner or operator or 
guarantor n~ longer meet~ the financial test 
requirements -- such assurance must be provided within 
120 days aftet the end of 'the fiscal year; and 

whenever the ~wne~ or operator fails to perform final 
closure or post-closure care in accordance with the 
plans or other requirements, the guarantor must perform 
or establish .a trusf fund in the name of the owner or 
operator. 

In the latter case, th~ RCRA trust fund.rul~swill apply. See Chapter III 
for details. 

6. Cancelling the Corporate Guarantee. The corporate parent may cancel 
i-cs guarantee of financial.assurance, although actual cancellation may not 
occur.during the 120 days after receipt of notification by bo-ch EPA and -che 
owner or operator. The Regional Administrator should ensure that the owner, 
opera-car, or corporate paren-c supplies· alternative financial a_ssurance with 
the approval of -che Regional Administrator within 90 days. If not, the 
Regional Administrator mu,s~ draw on the corporate guarantee before t:he 120 
days have passed and the gth.arantee is cancelled. 

7. Drawing on Funds f0r Closure or Post-Closure. The Regional 
Administrat:or is authoriz,eq. to draw upon the corporate guarantee for closure 
and/or pos-c-closure when: 
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1) the. owner or operator fails to provide alternate 
assurance within 90 days after they and the Regional 
Administrator receive notice of cancellation from the 
parent guarantor, or 

2) following a determination pursuant to §3008 of RCRA 
that the owner or operator has failed to perform 
closure or post-closure care in accordance with 
pr~viously approved plans whenever required to do so. 

In the second case, the parent guarantor must perform closure or 
post-closure care, or set up a trust fund as specified in §265.145(a) in the 
name of the owner or operator. 

-8. Requests to Terminate the Corporate Guarantee. The Regional 
Administrator may consent to the termination of the corporate guarantee only 
(1) if alternate assurance is provided (see Section E.4 of Chapter II) or (2) 
if the owner or operator is released from applicable RCRA financial 
requirements (see Section G of Chapter II). 

D. SOuRCES OF FuRTrlER INFORMATION 

For further information on the financial test, see General Research 
Corporation Background Document for the Financial Test and ~!unicioal Revenue 
Test, 11/30/81 including Aooendix A and Aooendix B. 

Standard reference books include: 

American Inst.itute of Certified Public Accountants:. AI CPA 
Professional Standards - Volume 1, June 1, 1981.-

Burton, Palmer, and Kay. Handbook of Accounting and 
Auditing, Boston: Warren, Gorham and Lamont, 1981. 

Kohler, Eric L. A Dictionary for Accountants, New · 
Jersey: Prentice Hall, Inc. (Fourth edition 1970). 

Lev, Baruch. Financial Statement Analysis - A New 
Aooroach, New Jersey: Prentice-Hall, Inc., 1974. 

Merrill Lynch Pierce Fenner & Smith, Inc. How to Read a 
Financial Reoort, May 1979. 

Myer, -John N. Understanding Financial Statements, American 
Research Council, Inc., 1964. 

Myer, John N. Accounting for Non-Accountants, New York: 
New York university Press, 1957. 
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Myer, John N. Financial Statement Analysis, Englewood 
Cliffs: Prentice Hall Inc., 1969. 

To obtain Form 10-K or 10-Q reports from the SEC, contact: The U.S. 
Securities and Exchange Commission's Public Reference Room, located at 1100 L 
Street, N.W., Washington, D.C. (telephone: (202) 523-5506). 

State Boards of Accountancy are listed in Appendix B-4. 

Finally, the American Institute of Certified Public Accountants, 1620 Eye 
Street, N.W.-, Washington, D.C. 20006, (202) 872-8190 may be of assistance. 
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Paragraph 
Number * 

(1) 

(2) 

II 

(3) 

II 

II 

II 

VII-19 

ATTACHMENT VII-1 

RCRA FINANCIAL TEST CHECKLIST FOR OWNERS OR OPERATORS 

Owper, operator, or corporate parent's financial statements are 
independently audited. 

Owner, operator, or corporate parent meets requirements of 
Alternative I or Alternative II. 

Corporate parent holds at least 50 percent of the voting stock 
of the owner or operator firm. 

Submit letter from chief financial officer. 

Submit independent CPA's report on examination of year-end 
financial statements. 

Submit independent CPA's Special Report con:irming data in chief 
financial officer's letter. 

Submit written corporate guarantee if parent corporation is 
meeting financial test. 

Request extension of initial reporting deadline if fiscal year -
ends less than 90 days before effective date of regulations. 

* Numbers correspond to the paragraphs in Section B. 
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Paragraph 
· Number 

(4) 

(5) 

" 

(6) 

* 

VII-20 

AITACHMENT VII-1 (continued) 

RCRA FINANCIAL TEST CHECKLIST FOR OWNERS OR OPERATORS 

Update closure or post-closure cost estimates when increased by 
inflation or revisions in closure/post-closure plans during the 
operating life of the facility. 

Submit no later than 90 days after the end of every fiscal year 
an updated: 

• Chief financial officer's Letter 

• Independent CPA's report on examination of year-end 
financial statements 

• Independent GPA's confirmation of data in Chief 
Financial Officer's letter 

Notify EPA if firm or parent corporation no longer meets 
requirements of financial test or if parent corporation no longer 
meets ownership requirements. Provide alternate assurance. 

Provide alternate financial.assurance and obtain written 
approval by the Regional Administrator of the as~urance within 90 
days after notification by parent corporation of cancellation of 
the corporate guarantee. 
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ATTACHrfE~T VII-2 

REQUIRED WORDING FOR LETTER FROM CHIEF FINANCIAL OFFICER 
40 CFR 264.lSl(f) 

[Address to Regional Administrator of every region in which facilities for 
which financial responsibility is to be demonstrated through the financial 
test are located.] 

I am the chief financial officer of [name and address of firm]. This 
letter is in support of this firm's use of the financial test to demonstrate 
financial assurance, as specified in Subpart Hof 40 CFR Parts 264 and 265. 

[Fill out the follc,wing four paragraphs regarding facilities and 
associated cost estimates. If your firm has no facilities that belong in a 
particular paragraph, write "None" in the space indicated. For each facility, 
include its EPA Identification Number, name, address, and current closure 
and/or post-closure cost estimates. Identify each cost estimate as to whether 
it is for closure or pest-closure care.] 

1. This firm is t:he owner or operator of the following facilities for 
which financial assurance for closure or post-closure care is 
demonstrated through -:he financial test specified L'"'l Subpart H of 40 
CFR Parts 264 and 265. The current closure and/or pest-closure cost 
estimates covered b1 the test are shown for each facility: 

2. This firm guarantees, through the corporate guarantee specified in 
Subpart H of £►0 CFR Parts 264 and 265, the closure or post-closure 
care of the following facilities owned or operated by subsidiaries of 
this firm. The current cost estimates for the closure or 
post-closure care so guaranteed are shown for each facility: 

3. In States where EPA is not administering the financial requirements 
of Subpart H c,f 40 CFR Par-ts 264 and 265, this firm, as owner or 
operator or guarantor, is demonstrating financial assurance for the 
closure or.post-closure care or the following 5acilities through the 
use of a test equivalent or substantially equivalent to the financial 
test specified in Subpart Hof 40 CFR Parts 264 and 265. The current 
closure and/or post-closure cost estimates covered by such a test are 
shown for each facility: 
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ATTACHMENT VII-2 (continued) 
\ 

REQUIRED WORDING FOR LETTER FROM CHIEF FINANCIAL OFFICER 
40 CFR 264.lSl(f) 

4. This firm is the ·owner or operator of the following hazardous waste 
management facilities for which financial assurance for closure or, 
if a disposal facility, post-closure care, is £2! demonstrated 
either to EPA or a State through the financial test or any other 
financial assurance mechanism specified in Subpart Hof 40 CFR Parts 
264 and 265 or equivalent or substantially equivalent State 
mechanisms. The current closure and/or post-closure cost estimates 
not covered by such financial assurance are shown for each facility: 

This firm [insert "is required" or "is not required"] to file a Form lOK 
with the Securities and Exchange Commission (SEC) for the latest fiscal year. 

This fiscal year of this firm ends on [month, day]. 
following items marked with an asterisk are derived from 
independently audited, year-end financial statements and 
lates-c completed fiscal year, ended [d-ate]. 

The figures for the 
this firm's 
footnotes for the 

[Fill in Alterna-cive I if the criteria of paragraph (f) (1) (i) of §§264.143 
or 264. 145, or· of paragraph ( e,) ( 1) .( i) of §§265. 143 or 265. 145 of this chapter 
are used. Fill in Al-cernative II if the criteria of paragraph (f) (1) (ii) of 
§§264.143 or 264.145, or of paragraph (e)(l)(ii) of §§265.143 or 265.145 of 
this chapter are used.] 
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ATTACHMENT VII-2 (continued) 

REQuIRED WORDING FOR LETTER FROM CHIEF FINANCIAL OFFICER 
40 CFR 264.lSl(f) 

1. 

*2. 

*4 

*5. 

*7. 

*8. 

*9. 

ALTERNATIVE I 

Sum of current closure and post-closure cost estimates 
[total of all cost estimates shown in the four para
graphs above] 

Total liabilities [ if any portion of the closure or 
post-closure cos~ estimates is included in total 
liabilities, you may deduct the amount of that 
portion from thi:;; line and add that amount to lines 
3 and 4] 

Tangible net worth 

Net worth 

Current assets 

Current ·liabilities 

Net working capital [line S minus line 6] 

The sum of net income plus depreciation, depletion, 
and amortization 

Total assets in U.S. (required only if less than 90 
percent of firm's assets are located in the U.S:) 

10. Is line 3 at least $10 million? 

11. Is line 3 at least 6 times line 1? 

12. Is line 7 at lecLS't 6 t.imes line 1? 

* Denotes figurt~s derived from financial statements. 

s 

s 

s 

s 

s 

s 

s 

s 

s 

Yes No 
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13. 

14. 

15. 

16. 

17. 

Are 
in 

Is 

Is 

Is 

Is 

VII-24 

ATTACHMENT VII-2 (con~inued) 

REQUIRED WORDING FOR LETTER FROM CHIEF FINANCIAL OFFICER 
40 CFR 264.151(f) 

ALTERNATIVE I (continued) 

at least 90 percent of firm's assets located 
the U.S.? If not, complete line 14. 

line 9 at least 6 times line 1? 

line 2 divided by line 4 less than 2.0? 

line 8 divided by line 2 greater th.µi 0.1? 

line 5 divided by line 6 greater than 1.5? 

* Denotes figures d~rived from financial statements. 
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ATTACHMENT VII-2 (continued) 

REQUIRED WORDING FOR LETTER FROM CHIEF FINANCIAL OFFICER 
40 CFR 264.151(f) 

1. 

ALTERNATIVE II 

Sum of current closure and post-closure cost estimates 
[total of all cost estimates shown in the four para
graphs above] 

2. Current bond rating of most recent issuance of this 
firm and name of rating service 

3. Date of issuance of bond 

4 Date of maturity of bond 

*5. Tangible net worth [if any portion of the closure and 
post-closure cost estimates is included in "total 
liabilities" on your firm's financial statements, you may 
add the amount of that portion to this line] 

*6. 

7. 

8. 

*9. 

10. 

Total assets in U.S. (required only if less than 90 
percent of firm's assets are located in the U.S.) 

Is line 5 at least $10 million? 

Is line 5 at least 6 times line l? 

Are at least 90 percent of firm's assets located 
in the U.S.? If not, complete line 10. 

Is line 6 at least 6 times line l? 

s 

s 

Yes No 

I hereby certify that the wording of this letter is identical to the 
wording specified in 40 CFR 264.lSl(f) as such regulations were constituted on 
the date shown immediately below. 

[Signature] 

[Name] 

[Title] 

[Date] 
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AITACHMENT VII-3 

REQUIRED WORDING FOR CORPORATE GUARANTEE 
40 CFR 264.lSl(g) 

Guarantee made this (date) by [name of guaranteeing entity], a business 
corporation organized under the laws of the State of [insert name of 
State], herein referred to as guarantor, to the United States 
Environmental Protection Agency (EPA), obligee, on behalf of our 
subsidiary [owner or operator} of (business address}. 

Recitals 

1. Guarantor meets or exceeds the financial test criteria and agrees to 
comply with the reporting requirements for guarantors as specified in 
40 CFR 264.143(f), 264.145(f), 265.143(e), and 265.145(e). 

2. (Owner or operator] owns or operates the following hazardous waste 
management facility(ies) covered by this guarantee: [List for each 
facility: EPA Identification Number, name, and address. Indicate 
for each whether guarantee is for closure, post-closur: care, or 
both.}• 

3. "Closure plans" and "post-closure plans" as used below refer to the 
plans maintained as required by Subpart G of 40 CFR Parts 264 and 265 
for the closure and post-closure care of facilities as ident~fied 
above. 

4. For value received from [owner or operator], guarantor guarantees to 
EPA that in the event.that [owner or operator} fails to perform 
[insert "closure," "post-closure care"· or "closure and post-closure 
care"] of the above facility(ies) in accordance with the closure or 
post-closure plans and other permit or interim status requirements 
whenever required to do so, the guarantor shall do so or establish a 
trust fund as specified in Subpart Hof 40 CFR Parts 264 or 265, as 
applicable, in the name of [owner or operator} in the amount of the 
current closure or post-closure cost estimates as specified in 
Subpart Hof 40 CFR Parts 264 and 265. 

5, Guarantor agrees that if, at the end of any fiscal year before 
termination of t:his guarantee, the guarantor fails to meet the 
financial test criteria, guarantQr shall send within 90 days, by 
cert~fied mail, notice to the EPA Regional Administrator(s) for the 
Region(s) in which the facility(ies) is (are)· located and to [owner 
or operator} that he intends to provide alternate financial assurance 
as specified in Subpart Hof 40 CFR Parts 264 or 265, as applicable, 
in the name of (owner or operate~]. Within 120 days after the end of 
such fiscal year, the guarantor shall establish such financial 
assurance unless [owner or operator] has done so. 
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ATTACHMENT VII-3 (continued) 

REQUIRED WORDING FOR CORPORATE GUARANTEE 
40 CFR 264.lSl(g) 

6. The guarantor agrees to notify the EPA Regional Administrator by 
certified mail, of a voluntary or involuntary proceeding under Title 
11 (Bankruptcy), U.S. Code, naming guarantor as debtor, within 10 
days after commencement of the proceeding. 

7. Guarantor agrees that within 30 days after being notified by an EPA 
Regional Administrator of a determination that guarantor no longer 
meets the financial test criteria or that he is disallowed from 
continuing as a guarantor of closure or post-closure care, he shall 
establish alternate financial assurance as specified in Subpart Hof 
40 CFR Parts 264 or 265, as applicable, in the name of [owner or 
operator] unless [owner or operator] has done so. 

8. Guarantor agrees to remain bound under this guarantee notwithstanding 
any or all of the following: amendment or modification of the 
closure or post-closure plan, amendment or modification of the 
permit, the extension or reduction of the time of performance of 
closure or post-closure, or any other modification or alteration of 
an obligation of the owner or operator pursuant to 40 CFR Parts 264 
or 265. 

9. Guarantor agrees to remain bound under this guarantee for so long as 
[owner or operator] must comply with the applicable financial 
assurance requirements of Subpart Hof 40 CFR Parts 264 and 265 for 
the above-listed facilities, except that guarantor may cancel this 
guarantee by sending notice by certified mail to the EPA Regional 
Administrator(s) for the Region(s) in which the facility(ies) is 
(are) located and to [owner or operator], such cancellation to become 
effective no earlier than 120 days after receipt of such· notice by 
both EPA and [owner or operator], as evidenced by the return receipts. 

10. Guarantor agrees that if [owner or operator] fails to provide 
alternate financial assurance as specified in Subpart Hof 40 CFR 
Parts 264 or 265, as applicable, and obtain written approval of such 
assurance _from the. EPA Regional Administrator (s) wit:iin 90 days after 
a ndtice of cancellation by the guarantor is received by an EPA 
Regional Administrator from guarantor, guarantor shall provide such 
alternate financial assurance in the name of [owner or operator]. 

11. Guarantor expressly waives notice of acceptance of this guarantee by 
the EPA or by [ow-ner or operator]. Guarantor also expressly waives 
notice of amendments or modifications of the closure and/or 
post-closure plan and of amendn)ents or modifications of the facility 
permit(s). 
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VII-28 

ATTACHMENT VII-3 (continued) 

REQUI~ED WORDING FOR CORPORATE GUARANTEE 
40 CFR 264.lSl(g) 

I hereby certify that the wording of this guarantee is identical to the 
wording specified in. 40 CFR 264.lSl(h) as such regulations were constituted on 
the date first above written. 

Effective date: 

[Name of guarantor] 

(Authorized signature for guarantor] 

(Name of person signing] 

[Title of person signing] 

Signature of witness or notary: 
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ATTACHMENT VII-4 

RCRA FINANCIAL TEST CHECKLIST FOR REGIONAL OFFICES 

The Regional Administrator should ensure that: 

Paragraph 
Number * 

(1) -

II 

(2) 

" 
II 

II 

" 

II 

" 

" 

Credentials of the independent certified public accountant are 
valid. 

Corporate guarantor qualifies as a corporate parent of the owner 
or operator. 

The required criteria are satisfied in the chief financial 
officer's letter. 

The signature of chief financial officer is verified. 

Independent auditor's report on examination of year-end 
financial statements is reviewed: 

• "Pass" firms with unqualified opinions who otherwise 
qualify. 

• Immediately disqualify firms with disclaimers of 
opinion, or adverse opinions, or "subject to" qualified 
opinions based on a "going concern" issue, regardless of 
other qualifications. 

• Submit to further investigation firms with any other 
type of q~alified opinion. 

Independent auditor's special report, confirming chief financial 
officer's letter is acceptable. 

The wording of the written guarantee of corporate parent is 
identical to that required by RCRA regulations. 

* Numbers correspond to paragraphs in Section C. 
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Paragraph 
Number * 

VII-30 

ATTACHMENT VII-4 -(continued) 

RCRA FINANCIAL TEST CHECKLIST FOR REGIONAL OFFICES 

(2) All facilities are accounted for in chief financial officer's 
letter. 

(4) 

(5) -

II 

II 

II 

II 

II 

II 

II 

ll 

II 

II 

Subsequent submissions account for changes in cost estimates due 
to either inflation or revised closure/post-closure plans. 

The following are submitted no later than 90 days after the 
close of the fiscal year: 

• Updated chief financial officer's letter 

• Independent auditor's report on examination of 
year end financial statements. 

• Updated special report 

• Updated written guarantee 

Firms are subjected to further. investigation if: 

• Firm barely passes financial test ~riteria 
• Firm is late to submit updated information 
• Bond ratings. have fallen 
• Financial ratios have deteriorated 
• Adverse business reports in media 

If financial submissions do not satisfy the tests and 
notification of disallowance is issued, the fi=m is monitored to 
ensure provision of alternate assurance within 30 days after 
notification. 

(6) If parent corporatibn indicates intent to cancel its guarantee, 
the owner or operator is monitored to ensure provision of 
alternate assurance within 90 days after they and EPA are 
notified by the parent of cancellation. 

(6) If alternate assurance is not provided by the owner or operator 
within 90 days after notification of cancellation, the Regional 
Administrator has 30 more days in which to draw upon the 
corpora~e guarantee before it lapses. 
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ATTACHMENT VII-5 

EXAMPLES OF UNQUALIFIED OPINIONS 

The following is an unqualified report covering xwo years of a corporation's 
statements. It is prepared in this form when the accountant has no 
limitations on scope, no reservations as to his opinion and feels no 
$Upplemental information is needed in a middle paragraph: 

Example 1: Unqualified Two-Year Opinion 

"We have examined the balance sheets of XYZ Company, Inc. as of 
December 31, 19Xl and 19XO, and the related statements of earnings, 
stockholders' equity,"' and changes in financial position for the years 
then ended. Our examinations were made in accordance with generally 
accepted auditing standards and, accordingly, included such tests of 
the accounting records and such other auditing procedures as we 
considered necessary in the circumstances. 

In our opinion, the financial statements referred to above present 
fairly the financial position of XYZ Company, Inc. as of December 31, 
l9Xl and 19XO, and the results of its operations and the changes in 
its financial position for the years then ended, in conformity with 
generally accepted accounting principles applied on a consistent 
bas is." 

Based on accounting practice, it is preferable to present comparative 
financial statements and t~ cover two or three years·. However, for non-public 
companies, it is still acceptable to present and report on only the current 
year. In those situations, the report is modified to cover only that one 
year. Where the prior year's financials are presented, but are unaudited or 
were examined by another auditor, the current report ·mus~ ac~owledge that 
fact. 

* When appropriate, the terms "retained earnings" and "additional paid-in 
capital" are substituted for "stockholders' equity." 
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VII-32 

.ATTACHMENT VII-5 (continued) 

EXAMPLES OF UNQUALIFIED OPINIONS 

Example 2: Unqualified Three-Year Opinion for SEC Registrants 

"We have examined the balance sheets of ABC Comp-any at December 31, 
l9X3 and 19X2, and the related statements of income, retained 
earnings and changes in financial position for each of the three 
years in the period ended December 31, 19X3. Our examinations were 
made in accordance with generally accepted auditing standards and, 
accordingly, included such tests of the accounting records and such 
other auditing procedurs as we considered necessary in the 
circumstances. 

In our opinion, the financial statements referred to above present 
fairly the fina.,cial position of ABC Company at December 31, l9X3 and 
l9X2, and the results of its operations and the changes in its 
financial position for e~ch of the three years in the period ended 
December 31, l9X3, in conformity with generally accepted ac.counting 
principles applied on a consistent basis." 
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ATTACHMENT VII-6 

EXAMPLE OF AN ADVERSE OPINION 

An Adverse Opinion is a ex-creme form of an "except for" Qualified Opinion in 
the case of a generally accepted accounting principles (GAAR) viola-cion. 

"As discussed in Note X to the financial statements, the Company 
carries its property, plant and equipment accounts at appraisal 
values and provides depreciation on the basis of such values. 
Further, the Company does not provide for income taxes with respect 
to differences between financial income and taxable income arising 
because of the use, for income tax purposes, of the installment 
method of reporting gross profit from certain types of sales. 
Generally accepted accounting principles, in our opinion, require 
that property, plant and equipment be s-cated at an amount not in 
excess of cost, reduced by depreciation based on such amount and -chat 
deferred income taxes be provided. Because of the depar-cures from 
generally accepted accounting principles identified above, as of 
December 31, l9XX, inven-cories have been increased$ ..... by 
inclusion in manufac-curing overhead of deprecia-cion in excess of tha-c 
based on cost; proper-cy, plant and equipment, less accumulated 
deprecia-cion, _is carried at ·$ ..... in excess of an amoun-c based on 
the cost to the Company; and allocated income tax cf$ ..... has not 
been recorded, resulting in an .increase of $ ..... in retained 
earnings and in appraisal surplus of$ ..... For the year ended 
December 31, 19XX, cost of goods sold has been increased$ ..... 
because of. the effects of the depreciation accounting referred to 
above, and deferred income taxes of$-~··. have not been provided, 
resulting in an increase in net income and earnings per share of 
$ ..... and$ ..... , respectively. 

In our opinion, because of the effects of the matters discussed in 
the preceding paragraph, the financial sta-cements referred to above 
do not present fairly, in conformity with generally accepted 
accounting principles, the financial position of X Company as of 
December 31, l9XX, or the results of its operations and changes in 
its financial position for the year then ended." 
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VII-34 

ATTACHMENT VII-7 

EXAMPLE OF A DISCLAIMER OF OPINION 

A disclaimer of opinion mean that the accountant can not express an 
opinion on the financial statements of the firm. An example of a disclaimer 
resulting from an extreme form of a_ scope restriction follows: 

" ... Except as set forth in the following paragraph, our examination 
was made in accordance with generally accepted auditing standards 
and, accordingly, included such tests of the accounting records and 
such other auditing procedures as we considered necessary in the 
circumstances. 

The Company did not take a physical inventory of merchandise, stated 
at$ ..... in the accompanying financial statements as of December 31, 
l9XX, and at$ ..... as of December 31, 19Xl. Further, evidence 
supporting the cost of property and equipment acquired prior to 
December 31, 19XX, is no longer available. The Company's records do 
not permit the application of adequate alternative procedures 
regarding the inventories or the cost of property and equipment: 

Since the Company did not take physical inventories and we were 
unable to apply adequate alternative procedures regarding inventories 
and the cost of property and equipment, as noted in the preceding 
paragraph, the scope of our work was not sufficient to enable us to 
express, and we do not express, an opinion on the financial 
statements referred to above." 
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ATTACHMENT VII-8 

EXAMPLES OF A "SUBJECT TO" QUALIFIED OPINION 
BASED ON A "GOING CONCERN" ISSUE 

The fo_llowing are "subject to" Qualified Opinions based on a "going 
concern" issue. In both instances, the survival of the firm is uncertain. 

Example l 

"The financial statements referred to previously have been prepared 
using generally accepted accounting principles aoolicable to a going 
concern which contemplates the realization of assets and the 
liquidation of liabilities in toe normal course of business. 
However, continuation of the Company as a going concern is dependent 
upon its obtaining additional financing and achieving profitable 
operations. At December 31, 19Xl, adverse operating results had 
reduced the Company's working capital below the amounts required 
under long-term debt agreements. As explained in Note , the 
working capital requirements under the debt agreements have been 
waived until December 31, 19X2. Should losses continue and the 
lenders exercise their rights under the debt agreements to accelerate 
the maturities of long-term debt, the order of rnaturi~y of the 
liabilities and the carrying values of assets would be significantly 
affected. 

In our opinion, subject to the possible effects of such adjustments, 
if any, as might have been required had the outcome of the 
uncertainties relating to the Company's continuance as a going 
concern been known, the financial statements referred to above 
present fairly the financial position of ABC Corporation, Inc. at 
December 31, .19X2 and 19Xl." 
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VII-36 

ATTACHMENT VII-8 (continued) 

EXAMPLES OF A "SUBJECT TO" QUALIFIED OPINION 
BASED ON A "GOING CONCERN" ISSUE 

"The financial statements referred to above have been prepared~ 
going concern basis apd do not reflect any downward adjustments 
(prsently not determinable) to the carrying value of assets which 
could be required in the event of disposal other than in the ordinary 
course of business. Continuation of the busL~ess is dependent on (1) 
consummation of debt restructuring agreements as discussed in Note 
(2) maintaining adequate financing arrangements with all lenders (3) 
achieving profitable operations. Should any of these circumstances 
interrupt: the continuitr of the business, the realization of assets 
and order of maturity of liabilities may be adversely affected. 

In our opinion, subject to the possible effects of such adjustments, 
if any, as might have been required had the outcome of the 
uncertainties relating to the Company's continuance as a going 
concern been known, the financial statements referred to above 
present: fairly the financia·l position of ABC Corporation, Inc. at 
December 31, l 9X2 and l 9Xl. " 
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VII-37 

ATTACHMENT VII-9 

EXAMPLE OF AN "EXCEPT FOR" QUALIFIED OPINION DUE TO A SCOPE LIMITATION 

We were not able to observe the taking of the physica1 inventories of 
cut timber, which were necessarily taken as of September 30, in 19X2 
and l9Xl, since those dates were prior to the time we are initially 
engaged as auditors for the Company. The cut timber inventory was 
stated at$ and$ at September 30, 19X2 and l9Xl, 
respectively. Due to the nature of the Company's records, we were 
unable to satisfy ourselves as to the inventory quantities by means 
of other auditing procedures. 

In our opinion, except for the effects of such adjustments, if any, 
as might have been determined to be necessary had we been able to 
observe the physical inventories of cut timber .... " 
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VII-38 

ATTACHMENT VII-1O 

EXAMPLE OF AN "EXCEPT FOR" QUALIFIED OPINION DUE TO VARIANCES 
FRO~! GENERALLY ACCEPTED ACCOUNTING PRINCIPLES 

"The Company has excluded from property and debt in the accompanying 
balance sheet certain lease obligations, which, in our opinion, 
should be capitalized in order to conform with generally accepted 
accounting principles. If these lease obligations were capitalized, 
property would be increased by$ , long-term debt by$ and 
retained earnings by$ as of December 31, l9XX, and net income 
and earnings per share would be increased (decreased) by$ and 
$ , respectively, for the year then ended. 

In our opinion, except for the effects of not capitalizing lease 
obligations, as discussed in the preceding paragraph, the financial 
Sta-cements present fairly .... " 
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ATTACHMENT VII-11 

EXAMPLES OF AN "EXCEPT FOR" QUALIFIED OPINION DUE TO INCONSISTENCIES 
IN A COMPANY'S APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES 

The following two examples illustrate how a similar "except for" situation 
might be reported differently by different accountants. 

Example 1 

"In our opinion ... generally accepted accounting principles 
consistently applied during the period except for the change, with 
which we concur, in the method of computing depreciation as described 
in Note A to the financial statements." 

Example 2 

"As disclosed in Note A to the financial statements, the Company has 
adopted the sum-of-the-years digits method for computing 
depreciation, whereas it previously used the straight-line method. 
ln our opinion the Company has provided reasonable justificacion for 
making a change as required· by the generally accepted accounting 
principles. 

In our opinion, except for the change in accounting principles as 
stated above, the financial statements referred to above present 
fairly the financial position of X Company as of October 31, 19 , 
and the results of its operations and the changes in its financial 
position for the year the ended, in conformity with generally 
accepted accounting principles." 

CX69 page 180 of 252



VII-40 

ATIACHMENT VII-12 

EXAMPLE OF "SUBJECT TO" QUALIFIED OPINION DUE TO AN 
UNCERTAINTY REGARDING THE OUTCOME OF A JUDICIAL PROCEEDING 

"As discussed in Note X to the financial statements, t:he Company is 
defendant in a lawsuit alleging infringement of certain patent rights 
and claiming royalties and punitive damages. The Company has filed a 
counteraction, and preliminary hearings and discovery proceedings on 
both_ actions are in progress. Company officers and counsel believe 
the Company has a good chance of prevailing,.but the ultimate outcome 
of t:he lawsuits cannot presently be determined, and no provision for 
any liability that may result has been made in the financial 
statements. 

In our opinion, subject to the effects of such adjustments, if any, 
as might have been required had the outcome of the uncertainty 
referred to in the preceding paragraph been known, the financial 
statements referred to above present fairly the financial position of 
ABC Company as of (current year-end) and the results of its 
operations and the changes in its financial position, in conformity 
wit:h generally accep-ced account:ing principles." 
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ATTACHMENT VII-13 

EXAMPLE OF A "SUBJECT TO" QUALIFIED OPINION DUE TO A COMPANY 
WITHOUT AN OPERATING HISTORY 

Often there is uncertainty about the ability of a new enterprise to 
establish a profitable level of operations. It has become accepted practice 
to render "subject to" opinions in these "development stage" situations. The 
middle paragraph must recite all of the uncertainties facing the company and 
that recitation is frequently quite extensive. 

"We have examined the balance sheet of ABC Corporation, Inc., as of 
December 31, l9X2 and -19Xl, and the related statements of operations, 
changes in stockholders' equity and changes in financial position for 
the years then ended. Our examination was made in accordance with 
generally accepted auditing standards and, accordingly, included such 
tests of the accounting records and such other auditing procedures as 
we considered necessary in the circumstances. 

The Corporation is in the development stage as of December 31, 19X2. 
The accompanying financial statements have been prepared in 
accordance with generally accepted accounting principles applicable 
to a going concern which contemplates the realization of assets and 
liquidation of liabilities in the normal course of business. 
However, recovery of the Corporation's assets is dependent upon 
future events, the outcome of which is currently indeterminable. 
Additionally, successful completion of the Corporation's development 
program and its transition, ultimately, to attaining profitable 
operations is dependent upon obtaining financing adequate to fulfill 
its development activities and achieving a level of sales adequate to 
support the Corporation's cost structure. Should any of these events 
not occur, the accompanying financial stat.ements may be affected 
materially. 

In our opinion, subject to the ultimate resolution of the 
uncertainties described in the preceding paragraph, the financiai 
statements referred to above present fairly-the financial position of 
ABS Corporation, Inc. at December 31, l9X2 anq 19Xl, and the results 
of its operations, changes in its stockholders' equity and changes in 
its financial ·position for the years then ended, in conformity with 
generally accepted accounting principles applied on a consistent 
bas is." 
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ATTACIIMENT VI 1-14 

CONDITIONS UKELY TO RESULT IN A QUALIFIED OPINION, AOVEHSE OPINION ANO DISCLAIMER Of OPINION 

CONDIT 10 
VIOLATION Of GENERALLY ACCEPTED 

ACCOUNT I NG PR I NC I P-=L-=E-=S_.__( =G,._,AA'""'~P.Ll __________ =UNCERT'""'A~l.,.,N.;..l.;..Y ________________ S=C=O=P~E~L=l~M~l~T.;..A~T~l~O=N=S-~----

"Exccl!t_ror~ua I lrled Opinion -
Violation is not ov.cn1hclmlng 
or pervasive to financial 
statements as a whole. 

o Lease obi igations that were 
not capitalized that auditor 
thinks should have been 
capita I i zed 

o Omission or disclosure that 
the auditor thinks should be 
included 

~dverse Opinion - Violation is 
ove n1he Im i ng or pe rva s i ve to 
financial statements as a whole. 

o A large company uses the cash 
basis rather than the accrual 
llasis or accounting anil thus, 
does not match expenses with 
revenues ror the accounting 
period. 

"Sub j_ec_t_Jo" Qua I if i ed _ __QplnJQ!L_ 
.!flterna!__lt!tter..J? External Matters 

o Loss o~ manage
ment or other 
key pe rsonne I . 

o Negative trends 
recurring 
operating loss
es, negative 
cash flow 

o Work stoppages 

o Unecono.rn i ca I 
long-term 
commitments 

o Legal proceed
ings 

o Leg Is I at ion 

o Loss of key 
rranchise, 
I icense, or 
patent 

o Loss of a 
principal 
customer or 
supplier 

o Uninsured 
catastrophes 

Disclaimer of Opinion 

o It Is impossible to determine the 
future operational activity of 
company or the effect or materia I 
unce rta inti es. 

"Except ror" Qualified Opinion 

o ~~ments of inventory not observed at 
beginning or end of year (not so 
significant as to require a disclaimer). 

o Joint ventures were not audited. 

Disclaimer of Opinion 

o The accounting/operating systems are so 
unreliable that an audit cannot be 
pe rfo rrned. <: 

H 
H 
I 
~ 
N 
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VII-43 

ATTACHMENT VII-15 

EXAMPLE OF AUDITOR'S SPECIAL REPORT, 
CONFIRMATION OF CHIEF FINANCIAL OFFICER'S LEITER 

We have examined the financial statements of XYZ Company for the year 
ended December 31, l9Xl, and have issued our report thereon dated March 15, 
19X2. Our examination was made in accordance with generally accepted auditing 
standards and, accordingly, included such tests of the accounting records and 
such other auditing procedures as we considered necessary in the circumstances. 

The Company has prepared documents to demonstrate its financial 
responsibility under the Environmental Protection Agency's financial assurance 
regulations, in compliance with 40 CFR 264 and 265, Subpart H. This letter is 
furnished to assist the Company in complying with these regulations and should 
not be used for other purposes. 

The attached schedule reconciles the specified information furnished in 
the Chief Financial Offic.er' s Letter in response to the regulations with the 
Company's financial statements. In connection therewith, we have: 

1. Agreed the amollJ.'1.ts in the column "per financial 
statements" with amounts contained in the Company's· 
financial statements for the year ended December 31, 
19Xl. 

2. Agreed the amounts in the column "per Chief Financial 
Officer's Letter" to the Letter prepared in response to 
the regulat.ions. 

3. Agreed the amounts in the column "reconciling items" to 
analyses prepared by the Company setting forth the 
indicated items. 

4. Recomputed the totals and perceRtages. 

Because the above procedures do not constitute an examination made in 
accordance with generally accepted auditing s"Candards, we do not express an 
opinion on any amo-q.nts or items referred to above. In connection with the 
procedures referred to above, no ~atters came to our attention chat caused us 
to believe the Schedule should be adjusted. 
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Line number 
in 

CFO' s Letter 

2 

3 

VII-44 

ATTACHMENT VII-15 (continued) 

XYZ COMPANY 

YEAR ENDED DECEMBER 31, l9Xl 

SCHEDULE RECONCILING Al-1OUNTS CONTAINED IN THE 
CHIEF FINANCIAL OFFICER'S LETI'ER FURNISHED IN 

RESPONSE TO 40 CFR 264 AND 265, SUBPART H TO 
AMOUNTS CONTAINED IN THE FINANCIAL STATEMENTS 

Total current liabilities 
Long-term debt 
Deferred income taxes 

Accrued post-closure 
costs included in current 
liabilities 

Total liabilit{es (less 
accrued post-closure 
costs) 

Net Worth 
Less: Cost in excess of 

value of tangible 
assets acquired 

Accrued post-closure 
costs included in current 
liabilities 

Tangible net worth (plus 
accrued post-closure 
costs) 

(balance of schedule not 
illustrated] 

[This illustrates the 
form of schedule which is 
contemplated. Details 
and reconciling items 
will differ in a specific 
situation.] 

Per 
Financial 
Statements 

X 
X 
X 

xx 

xx 

X 
xx 

Recon
ciling 
Items 

X 

X 

Per 
CFO's 
Letter 

X 

xx 
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VIII. ESTABLISHING FINANCIAL RESPONSIBILITY 
USING STATE MECHANISMS 

A. INTRODUCTION 

As discussed in Section F of Chapter l, owners or operators are subject to 
applicable state laws or regulations pertaining to financial responsibility 
for closure or post-closure care in addition to the RCRA financial requir-e
ments. This chapter only applies to facilities located in states where EPA is 
administering financial assurance requirements.* The chapter explains how 
owners or operators of facilities in these states may satisfy federal 
requirements by demonstrating assurance using state laws. 

Owners or operators may satisfy the RCRA financial assurance requirements 
by arranging for assurance under the authority of a state government in two 
ways. First, an owner or operator may provide assurance throug~ a state
required financial mechanism equivalent to RCRA requirements. Many states are 
expected to adopt the federal requirements discussed in this manual or 
equivalent rules; in those cases, satisfaction of state requirements may be 
used to demonstrate compliance with RCRA requirements. Second, a state 
government or state fund may assume legal or financial responsibility for all 
or part of the closure and/or post-closure care of a facility. Such an 
assumption, similarly, may satisfy all or a part of the ~CRA financial 
requirements; the specific terms and applicability of the state assumption 
will determine how much of the RCRA responsibility remains, if any. 

Pertinent EPA regulations are listed below: 

EXHIBIT VIII-1 

RCRA ~TATE MECHANISM REGULATIONS 

Topic 

State-Required Mechanisms 

State Assumption of 
Responsibility 

Interim Status 

40 CFR 265.149 

40 CFR 265.150 

Source: Title 40, Code of Federal Regulations (CFR). 

Permitted Facilities 

40 CFR 264.149 

40 CFR 264.150 

* EPA interim status financial assurance regulations (40 CFR 265) do not 
apply in states that have received PHASE I interim authorization, although 
RCRA standards (40 CFR 264) must be satisfied to receive a RCRA permit. 
States with PHASE II interim authorization administer their own financial 
requirements for both ~terim statu~ and permitted facilities. See Chapter l, . 
Section F for a discussion of the applicability of federal and state 
requiremen~s. 
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VIII-2 

B. REQUIREMENTS ·FOR USING STATE MECHANISMS. AND STATE ASSUMPTIONS 
OF RESPONSIBILITY TO SATISFY RCRA REQUIREMENTS 

This section outlines the requirements for using state mechanisms to 
satisfy federal rules and the responsibilities of owners or operators. 
Included as Attachment VIII-1 is a checklist summarizing the requirements for 
owners or operators. 

1. Satisfying State Requirements. Owners or operators must initially 
identify what state financial requirements apply and whether or not the state 
itself assumes responsibility for closure or post·-closure care. State 
financial requirements may not be identical to RCRA requirements, although the 
allowable mechanisms typically include trust funds and bonds. Other states 
may have different requirements, as well as assumptions of closure or 
post-closure responsibility through funds or other provisions. (See Exhibit 
VIII-2.) The characterization of state laws and regulations included in 
Exhibit VIII-2 represents the opinions of ICF Incorporated and are not 
official EPA determinations of equivalence or acceptability. 

Because state laws and regulations are still being developed or 
promulgated, it is strongly suggested that owners and operators check with the 
appropriate state agency for the requirements in any particular state. See 
Appendix B for a list of state agencies. An owner or operator whose facility 
is located in any state with financial requirements must satisfy both the 
state and federal requirements. State and federal officials encourage early 
~nd frequent contacts with agency staffs to discuss requirements. Similarly, 
an owner or operator will need to determine whether it is eligible for a state· 
assumption of responsibility for closure or post-closure care. 

2. Submission of Reauired Information. To use a state-required 
mechanism to satisfy RCRA requirements, the owner or operator must submit to 
the Regional Office evidence of the establishment of the me~hanism, such as a 
letter from the appropriate state agency, a copy of the bond or trust fund, 
etc. The submission of evidence must be accompanied by a request that the 
State-required mechanism be considered acceptable for meeting the RCRA 
financial assurance requirements. (See Attachments VIII-3 through VIrr-s·.) 
The submission must include the amount of coverage assured through the state 
mechanism and identification information on each facility to be covered 
including the facility's EPA Identification Number, name, and address. 
Additional information may be requested by the Regional Adminis~rator in order 
to de-cermine the mechanism's ·acceptability. 

Some state laws provide assurance of payment or performance of all or part 
of closure and/or post-closure re·sponsibilities. In order to take advantage 
of such laws to demonstrate ·compliance with RCRA financial assurance 
requirements, the owner or operator must submit two letters: (1) a letter 
from the appropriate state agency describing the nature of the state's 
assumption of responsibility, together with (2) a letter requesting that the 
state's assumption of responsibility be considered acceptable for fulfilling 
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VIII-3 

EXHIBIT VIII-2 

STATE FINANCIAL REQUIREMENTS AND ASSUMPTIONS 
OF RESPONSIBILITY IN STATES WITHOUT INTERIM 

AUTHORIZATION AS OF MAY 10, 1982 

Has Financial 
Requirements 

Provides Assumption 
of Resoonsibility 

Alaska 
Colorado 
District of Columbia 
Florida 
Hawaii 
Idaho 
Illinois 
Indiana 
Michigan 
Minnesota 
t:!issouri 
Nebraska 
Nevada 
New Jersey 
New Mexico 
New York 
Ohio 
Puer'to Rico 
South Dakota 
Virgin Is lands 
Washington 
West Virginia 
Wyoming 

ll 

* 
* 
* 
* '!:.I 
* 
* 
~/ 
* y 
* 
* 
* '!:.I 

* 
* 
'll 

* State has some provision f9r the item in question. 

1/ Requirements have been proposed but not yet adopted. 

* 

* 

l/ Some financial assu~ance mechanism is required but the nature of the 
. mechanism has not· been specified. 

'll No regula'tions have yet been issued but.some mechanism is requited by 
state statute. 
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VIII-4 

the RCRA financial assurance requirements. (S~e Attachments VIII-3 through 
VI!I-5.) - The letter from the state must include,·or have attached, the 
following information: the facility's EPA Identification Number, name, 
address, and the amount of funds for closure or post-closure care guaranteed 
by the state. The owner or operator may be required to submit additional 
information requested by the Regional Administrator. 

3. Satisfying Federal Requirements. The owner or operator may need to 
combine the State mechanism or guarantee with RCRA assurance mechanisms in 
order to provide complete coverage of the estimated ¼losure and/or 
post-closure costs. For example, if a state fund or mechanism for 
post-closure only provides for fifteen years of care, it may need to be 
supplemented to provide for the full thirty-year RCRA post-closure period. A 
state fund assuming all responsibi_lity for post-closure care beginning 20 
years after closure would need to be supplemented by some mechanism assuring 
the first 20 years of post-closure care as well as by a mechanism assuring 
closure itself. The owner or operator has the option of either increasing the 
amount of funds available through the state-required mechanism or using 
additional RCRA financial mechanisms; only the latter choice will usually be 
available where a state fund assuming responsibility for post-closure is 
involved. If a combination of mechanisms is required, the owner or operator 
should follow the procedures for approval of combinations of RCRA mechanisms 
(discussed in Section B.2 of Chapter II). The total amount of funds available 
through the State and Federal mechanisms must at least equal the amount 
required under RCRA. 

4. Maintaining Coverage. Owners or operators have a continuing 
responsibility to maintain adequate financial assurance. Thus, whenever 
closure or post-closure plans change, or when making annual adjustments to 
cost estimates for inflation, owners or operators must provide increased 
coverage if revised cost estimates exceed the amount of financial 
responsibility previously assured. Procedures for doing this will vary with 
the type of mechanism being used; owners or operators should consult the other 
chapters in this manual for details. 

PERMIITED FACILITIES 

ro receive a RCRA permit, new and existing facilities must satisfy RCRA 
financial requirements for permitted facilities. If the facility is located 
in a state withou~ interim authorization or with Phase I authorization only, 
financial assurance must be demonstrated to the appropriate Regionai 
Administrator as described in the other chapters of this manual. 
State-·required mechanisms or assumptions of responsibility may be used to 
fulfill RCRA requirements in whole or part as discussed previously. The main 
point to remember is that unless the facility is located in a state with Phase 
II interim authorization (see Exhibit I·l), it must satisfy RCRA standards to 
receive a RCRA permit and may comply by using state-required mechanisms or 
state assumptions of responsibility, if any. 
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C. REGIONAL OFFICE RESPONSIBILITIES 

This section presents the responsibilities for Regional Administrators in 
reviewing state mechanisms for equivalency. A summary checklist is provided 
as Attachment VIII-2. 

1. Evaluating Eguivalency. The Regional Administrator must determine 
whether the state mechanism or assumption of responsibility provides financial 
assurance at least equivalent to the RCRA financial mechanisms. Equivalency 
should be evaluated principally in terms of two criteria: 

(1) Certainty of the availability of funds for the 
required closure or post-closure care activities. 
For example, the state mechanism must demonstrate a 
minimal risk of defaulting or lapsing due to 
bankruptcy, change in ownership, or cancellation of 
guarantee, without the provision of alternate 
assurance. 

(2) The amount of funds that will be made available. The 
owner or operator must demonstrate that the state 
mechanism will assure payment of estimated closure 
and/or post-closure costs, including future cost 
increases due to inflation or changes in the closure 
and/or post-closure plan. 

Regional Administrators must evaluate state mechanisms and compare them to 
the allowable federal mechanisms principally on the basis of the two criteria 
of certainty and amount of funds. This could be a very complex task, and the 
Regional Administrator must be careful to consider many factors. These 
factors.include: 

• 

• 

• 

• 

• 

• 

Qualifications required of participatin~ financial 
institutions; 

Provision for increases in amount-of financial 
assurance due to inflation or changes in plans; 

Time periods and.closure and post-closure activities 
covered by the state mechanism; 

The amount of funds assured as compared to the cost 
estimates; 

Provision for future contingencies, including 
bankruptcy, cancellation, or changing mechanisms; and 

The future taxation and budgetary constraints that 
could affect a state's ability to assure future 
payment of closure and/or post-closure costs. 
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In general, Regional Offices should first analyze the state mechanism 
itself for adequacy befo.re reviewing the. amount of coverage offered. State 
financial assurance mechanisms typically include trust funds, bonds, letters 
of credit, and, in some cases, financial tests. This means that Regional 
Offices can use federal requirements as a benchmark for evaluating these 
instruments. In reviewing the components of a mechanism, Regional Offices 
should distinguish requirements that are stricter than the RCRA rules from 
requirements that are more lax. For example, Wisconsin places strict limits 
on the type of investments allowed for trust funds. Unless these restrictions 
prevent the accumulation of reasonable returns, the mechanism should be 
qualified to satisfy RCRA requirements. Where states have adopted the federal 
requirements by reference, detailed evaluation will not be necessary. 

Regional Offices should carefully review state financial tests against 
federal financial test criteria because this mechanism does not involve the 
advance financing of a fund for later use (e.g., trust fund or insurance 
contract), the dedication of a line of credit, nor the underwriting of the 
risk of failure to satisfy requirements (e.g., surety bond, insurance). 

The checklists provided throughout this manual may be used for evaluating 
equivalency. Questions such as the following should be asked: 

(1) Must the finq.I1Cial institution or corporate parent be 
adequately qualified? Are insurers required to be 
licensed? just surety companies be state-approved? 

. . . 
(2) What circumstances will allow the state or EPA. to 

collect a corporate parent guarantee? Or draw on 
funds held in trust? Or pursuant to a letter of 
credit? Are insurance contracts cancellable if the 

, owner or operator is found in violation of performance 
standards unrelated to financial requirements? 

(3) Could cancellation of a third-party guarantee become 
effective before the state or EPA could legally 
collect funds for closure and post-·closure? Will the 
original guarantor honor the commitment and provide 
the necessary funds if the owner or operator is unable 
to find another financial res pons ioility mechanism 
satisfac~ory to the Regional Administrator? 

Regional Offices may wish to consult with EPA Headquarters to discuss 
questions and options for evaluating equivalency. 

State assumptions of responsibility may be more difficult to review in the 
absence of federal benchmarks for comparison. Regional Offices should review 
exactly which activities are covered by such an assumption (e.g., closure, 
post-closure care, groundwater monitoring, security systems). Most states 
providing for assumption of responsibility usually limit this to post-closure 
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care, commencing either immediately after closure or following a term of 
years. Regional Offices should not attempt to evaluate the future adequacy of 
state funds but may ask to review any such studies prepared by the responsible 
state agency. 

The Regional Administrator must also determine which required closure or 
post-closure activities are covered neither by the state mechanism nor by the 
state assumption (if any) in order to identify additional assurances needed to 
satisfy federal requirements.· Similarly, the dollar amount of coverage must 
be reviewed to determine equivalency. Because estimates of the cost of 
closure and/or post-closure care may vary, ·Regional Administrators should 
employ rough guidelines for assessing whether the dollar amount of coverage 
falls into the acceptable range, for facilities of the type covered. If the 
amount provided is clearly inadequate, the owner or operator should be 
required either to increase coverage afforded by the state mechanisms or 
establish an additional federal mechanism. 

2. Reviewing Submissions. The Regional Administrator should review the 
information submitted by the owner or operator to verify that all the required 
information is included. In addition to the facility's EPA Identification 
Number, name, address, and the amount of funds assured, the following should 
be included: 

• evidence of the establishment of a state-required 
mechanism, such as. a copy of the trust agreement, 
surety bond, letter of credit, insurance contract, or 
corporate parent guarantee with the state listed as a 
beneficiary, including all required attachments_, such 
as Attachment A for the trust fund, acknowledgements, 
power of attorney, etc.; 

• a letter from the state describing the nature of the 
state's assumption of responsibility, if any, signed by 
in appropriate state-agency official; and 

• a cover letter requesting that the state mechanism 
and/or assumption of responsibility be considered 
acceptable for meeting, in whole or part, RCRA 
financial requirements. 

Three sample owner or operator request letters are included as attachments. 
They represent _situations where: 

(1) a combination of a state-required mechanism ·and 
assumption of responsibility are requested to fully 
satisfy RCRA requirements (Attachment VIII-3); 
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(2) state-required mechanisms equivalent to RCRA 
a-ssurances are requested 'to fully satisfy RCRA 
requirements (Attachment VIII-4); and 

(3) a state-required mechanism not equivalent to RCRA 
assurances is requested to fully or partially satisfy 
RCRA requirements (Attachment VIII-5). 

Resort to state law as a means of fulfilling applicable RCRA requirements 
will fall into one of these three typical situations. 

~- Verifying Conformitv to Reouirements. Regional Administrators must 
advise owners or operators concerning the acceptability of state mechanisms 
and assumptions of responsibility. Pending this determination, the owner or 
operator will be deemed to be in compliance with the applicable RCRA financial 
assurance requirements. Any additional coverage needed for the assurance to 
be at least equivalent to RCRA requirements should be specified. Additional 
assurances may be provided by increasing the amounts available under state 
mechanisms or using additional mechanisms meeting RCRA requirements. 

4. Ensuring Maintenance of Coverage. Regional Offices should dete~mine 
whether state mechanisms provide for later adjustments in coverage consistent 
with federal requirements. If not, the owner or operator will have to·satisfy 
its ongoing responsibility by using additional federal mechanisms. Use of 
those mechanisms for maintaining coverage is discussed in the preceding 
chapters of this manual. In additi9n, shoul~ the state receive interim 
authorization co administer its own hazardous waste management program, the 
Regional Administrator should consent to the termination of financial 
assurance mechanisms only when no lapse in coverage will result. 

PERMITTED FACILIITIES 

Owner or operators may use state-required mechanisms or state assumptions 
of responsibility to satisfy federal financial assurance standards for 
permitted facilities in states which have not received applicable Phase II 
interim authorization. The guidance in this chapter applies to such 
situations. 

D. SOURCES OF FURTHER INFORMATION 

Because many state l'aws and regulations are currently in a state of flux, 
owners or. operators ·are advised to contact the appropriate state agency to 

.determine applicable requirements. State agency contacts are listed in 
Appendix B. EPA Regiqnal Office contacts can also advise regarding the 
authorization status of state programs (see Appendix A). 
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Number -i: 

VIII-9 

ATTACHMENT VIII-1 

RCRA STATE MECHANISMS CHECKLIST FOR OWNERS OR OPERATORS 

(1) Identify pertinent state laws and requirements which can be used 
to satisfy RCRA regulations. 

(2) Submit: 

Letter requesting consideration of state mechanism and/or 
assumption of responsibility to apply for RCRA requirements 

Signed copies of financial instruments (with associated 
attachments, acknowledgements, or certificates) naming 
state agency as beneficiary 

Letter from state agency acknowledging completion of state 
requirements, if available 

Letter from state agency describing the nature of the 
State's a~sumption of responsibility 

EPA Identification Number and information on each 
facility, including amoun.t of funds assured for closure or 
post-closure 

(3) Satisfy. fecieral requirecn~nts by providing additional assurances 
as necessary. 

(4) Maintain coverage throughout operating life of facility, 
including 

Assurance of cost increases due to plan changes 

Assurance of cost increases due to annual inflation 
adjustments 

Change of mechanisms as required to maintain assurance in 
the event of incapacity, disallowance, or ineligibility of 
financial institution or parent guarantor 

* Numbers correspond to paragraphs in Section B. 
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ATTACHMENT VIII-2 

RCRA STATE ~ECHANISMS CHECKLIST FOR REGIONAL OFFICES 

The Regional Administrator should ensure that: 

Paragraph 
Number * 

(1) -

" 

II 

Equivalency of State Mechanisms or Assumptions of Responsibility 
is determined principally on the basis of: 

Certainty of Availability of Funds, including: 

Qualifications for financial institutions, parent 
guarantors, or financial test 

Irrevocability of trust fund and letter of credit 

Adequate notice prior to termination,' cancellation, or 
non-renewal of financial mechanism and provisions for 
obtaining alternate assurance or drawing upon mechanisms 
prior to termination, cancellation, or non-renewal 

Requirements of financial test_ (e.g. , . a~sets, ratios) 

Provisions for maintenance of assurance in the event of 
bankruptcy of parent guarantor ot financial institution, 
incapacity, transfer of ~wnership·..or operation, change in 
mechanism 

Source of funds to be used by states assuming 
responsibility for closure or post-closure care 

Amount of Funds Available, including: 

Closure or post-closure activities covered 

Time period covered 

Amount of funds· provided compared to cost estimates 

* Numbers correspond to paragraphs in Section B. 
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• VIII-11 

ATTACHMENT VIII-2 (continued) 

RCRA ·STATE MECHANISMS CnECKLIST FOR REGIONAL OFFICES 

Provisions for increases in coverage due to inflation or 
changes in closure or post-closure plans 

Amount of funds available through state accounts or 
revolving funds 

Additional assurances needed 

(2) The initial submission is complete, including: 

(3) -

Owner or operator request letter 

Evidence of establishment of state mechanism, such as 
copies of executed (i.e., signed) financial instruments, 
letter of acknowledgment from st~te agency, etc. 

Identifying information for covered facilities and amount 
of coverage 

Copy of letter from state agency describing assumption of 
responsibility 

The owner or ope.ra·tor is notified of the equivalency 
determination. 

The amount of funds available at least equals the amount 
required by RCR.A standards 

State mechanisms and/or assurance completely fulfill RCRA 
requirements 

Assurance provided by additional mechanisms is consistent 
with RCR.~ requirements 

* Numbers correspond to· paragraphs in Section B. 

CX69 page 196 of 252



Paragraph 
Number * 
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ATTACHMENT VIII-2 (continued) 

RCRA STATE MECHANISMS CHECKLIST FOR REGIONAL OFFICES 

Amount of funds available under state mechanisms is 
increased as required 

(4) Coverage is maintained 

State mechanisms provide for maintenance of assurance and 
owner or operator is in compliance 

Owner or operator uses additional mechanism to provide for 
adjustments to financial assurance 

There is no lapse in coverage if the State receives 
interim authorization 

* Numbers correspond to paragraphs in Section B. 
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ATTACHMENT VIII-3 

SAMPLE OWNER OR OPERATOR REQUEST LETTER (I) 

EPA Regional Administrator 
U.S. EPA Region __ 
Street Address 
City, State, Zip Code 

Dear Sir/Madam: 

HazWaste Corp. 
Address 
Date 

This letter is submitted to request that RCRA financial requirements (40 
CFR 265) be deemed satisfied, in whole or part, by state mechanisms a..1d/or 
assumptions of responsibility with which HazWaste Corp. is in compliance. 

HazWaste Corp. owns and operates three (3) facilities in State ·x whose EPA 
Identification Numbers and addresses are as follows: 

[Insert identifying information] 

State X requires financial responsibility demonstrations to cover the 
costs of closure and up to 15 years of post-closure care. See Rules 26.02 and 
26.07 of the State X Department of Environmental Protection. HazWaste Corp. 
has established the required trust funds, as evidenced by the following 
documents which are attached: 

(A) Copy of trust agreement _and Schedule A (Attachment A) 
and 

(B) Letter from State X Department of Environmental 
Protection acknowledging satisfaction of state 
requirements (Attachment B). 

In addition, State X has established a P~rpetual Care and Monitoring Fund 
to provide for sites whic~ have been closed for fifteen years. See Rules 
30. 50 through 30·. 70. · We request that the state assumption of post-closure 
care responsibility be deemed to partially satisfy.federal RCRA requirements. 
We have attached a letter from the state agency acknowledging the inclusion of 
our facilities under the state assumption. (See Attachment C). 
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ATTACHMENT VIII-3 (continued) 

SAMPLE OWNER OR OPERATOR REQUEST LE1I'ER (I) 

In conclusion, we request that the combination of our state-required 
financial responsibility demonstrations and the state assumption of 
post-closure care be deemed to completely satisfy federal RCRA requirements. 
We will be pleased to provide any further information you may need. 

Sincerely, 

President, HazWaste Corp. 

Attachments 
A. Trust Fund Agreement (Closure and Post-Closure) 
B. State agency acknowledgement 
C. · State assumption of responsibility 

CX69 page 199 of 252



VIII-15 

ATTACHMENT VIII-4 

SAMPLE OWNER OR OPERATOR REQUEST LETTER (Ii) 

EPA Regional Administrator 
U.S. EPA Region __ 
Street Address 
City, State, Zip Code 

Dear Sir/Madam: 

Waste Control Inc. 
Address 
Date 

This letter is submitted to request that RCRA financial requirements be 
deemed satisfied by state rules with which Waste Control Inc. has complied. 

Waste Control Inc. owns and operates one (1) facility in State Y located 
at [insert address] assigned EPA Identification Number 

State Y has adopted by reference the RCRA financial requirements of 40 CFR 
264 and 265, as amended. See Rule 70Y(l) of the State Department of Natural 
Resources. Waste Control Inc. has secured an irrevocable letter of credit to 
assure the availability of funds for both closure and post-closure, a copy of 
which is attached. The State Y [insert ~ppropriate ag~ncy] has accepted this 
letter of credit as fulfilling the requirements of Rule.70Y(l). 

Accordingly, we request that the establishment of this financial assurance 
mechanism be determined acceptable for meeting the requirements of 40 CFR 
265. Further information, if needed, will be supplied at your request. 

Thank you, 

Comptroller, Waste Control Inc. 

Attachments 
A. Irr-evocable Letter of Credit (copy) 
B. State agency acknowledgement 
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ATTACHMENT VIII-4 

SAMPLE OWNER OR OPERATOR REQUEST LEITER (III) 

EPA Regional Administrator 
U.S. EPA Region_ 
Street Address 
City, State, Zip Code 

Subject: Financial Requirements 

Synthetic Chemical Industries 
Address 
Date 

Synthetic Chemical Industries ("SCI") owns two hazardous waste facilities 
in the State of Z, both of which are in interim status and subject to the 
financial requirements of 40 CFR 265. The EPA Identification Numbers and 
addresses are: 

[Insert identifying information] 

SCI has complied with Section 394B of the Public Health Code of State Z by 
posting two bonds to assure the closing and covering of our landfills in a 
manner which prevents erosion, health and safety hazards, nuisances, and 
pollution. As required by state law, these bonds must be in the amount of 
$1,000 per acre of land for which a State Z permit is required, but in no 
event for less than $25,000. SCI has posted bonds of $25,000 and $42,000, 
respectively, for the two sites identified above. Pursuant to state law, 
liability for the bond is to extend until five (5) years after the closure of 
~he landfill. This obligation is binding on the heirs, representatives, 
successors, and assignees or SCI. 

SCI requests that this State-required mechanism be determined acceptable 
for meeting the financial requirements of 40 CFR 265, in whole or in part. 
Pending this determination, SCI understands that it will be deemed to be in 
compliance with such requirements (40 CFR 265.149(b)). SCI intends to provide 
whatever additional assurances are determined necessary. 
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ATIACHHENT VIII-4 (continued) 

SAMPLE OWNEI< OR OPERATOR RE Qt.JEST LETIER (III) 

We have enclosed copies of our closure and post-closure plans, facsimiles 
of the above•referenced bonds, and a copy of the letter of acknowledgement 
receive by SCI from State Z. SCI will provide such additional information as 
may be deemed necessary to make this determination. 

Sincerely, 

General Counsel, SCI 

Attachments 
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Term 

ACCOUNT PARTY 

ACCOUN'TAi.'l'TS OPINION 

ACKNOWLEDGE, ACKNOWLEDGEMENT 
(OF AN INSTRUMENT) 

ADJUSTED COST ESTIMATE 

ADVERSE OPINION 

ALIEN INSURER 

AMORTIZATION 

GLOSSARY OF TERMS 

Definition 

One who purchases or arranges for a 
letter of credit from a financial 
ins-citution. 

See REPORT ON EXAMINATION. 

Formal declaration bef-0re an authorized 
official such as a no'tary, by the 
person who execu-ced the instrument, 
that it is his free act and deed. 

A cost estimate which has been updated 
using the appropriate infla-cion factor 
within 30 days of the anniversary date 
on which the first cost estimate was 
prepared. 

Statement by an accountant that the 
financial statements of the firm do not 
present fairly the financial condition 
of the firm in conformity wi-ch 
generally accepted accounting 
principles. This type of opinion will 
cause the EPA to disallow -che use of 
-che financial test for the firm. 

An insurance company incorporated under 
the laws of a foreign country. 

Gradually reducing the accounting or 
"book" value of a fixed asset by 
allocating part of the cost of -che 
asset over time to individual 
accounting periods. The term is u~ed 
to refer to assets whose life is 
limited bu-c which do no-c physically. 
wear out. "Examples include copyrights, 
paten-cs, and leases. See DEPRECIATION. 
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Term 

ASSET 

ASSIGNMENT 

AUDIT 

AUTOMATIC EXTENSION, 
AUTOMATIC RENEWAL 

BENEFICIARY 

BOND RATING 

CAPTIVE INSURER 

CASH FLOW 

-2-

Definition 

All existing and all probable future 
economic benefits obtained or 
controlled by a particular entity. Any 
right or physical property that is 
o~ned and_ has a monetary value. 

A transfer by one party to a contract 
of some or all of the rights of the 
contract to a third party. In this 
case, the contract is the liability 
insurance policy. 

Systematic inspection of accounting 
records involving analyses, tests,and 
confirmations. 

Continuation of an insurance policy or 
letter of credit without the need for 
renegotiation. 

One for whose benefit a trust or letter 
of credit is established. 

An assessment of the credit-worthiness 
of an obliger with respect to a 
specific debt obligation (bond). 
Ratings take the form of letters--e.g. 
AA, A, B, etc. For purposes of these 
regulations, Moody's and Standard & 
Pear's are the only two acceptable 
bond-rating corporations. See also 
INVESTMENT GRADE. 

An insurance company set up by a 
company or group of companies to insure 
their own-risks, or risks common to the 
group. 

In accounting, a company's net income 
(sales minus operating expenses) plus 
allowances for depreciation, depletion, 
and amortization. Represents the funds 
available as working capital and for 
expansion. 
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Term 

CERTIFIED PUBLIC ACCOUNTANT (CPA) 

CIRCULAR 570 

COLLATERAL 

COM.HON TRUST FUND 

CORPORATE GUARANTEE 

COSURETY 

CLOSURE OR POST-CLOSURE 
INSURANCE 

-3-

Definition 

An accountant with a special state 
license ind~cating that he or she meets 
certain requirements for the public 
practice of accounting. Although 
requirements vary from state to state, 
all must pass a rigorous examination 
administered by the American Institute 
of Certified Public Accountants. 

Circular of the U.S. Department of the 
Treasury, published annually in the 
Federal Register on July 1. The surety 
company issuing the surety bond must be 
among those listed as acceptable 
sureties on federal bonds in Circular 
570. 

A tangible security or property, 
usually readily convertible into cash, 
that is deposited with a creditor to 
guarantee payment of an obligation. 
Either the property itself or a 
document or title to it is held by the 
creditor until the loan is repaid. 

A trust fund into which funds from 
several individual trusts may be placed. 

A guarantee by the owner or operator's 
parent corporation that it will meet 
all financial assurance obligations 
specified in the regulations. 

Two or more sureties who share one 
surety bond obligation. 

A type of insurance coverage that 
provides funds for final closure or 
post-closure care whenever required. 
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CURRENT ASSETS 

CURRENT COST ESTU1ATE 

CURRENT LIABILITIES 

DEPLETION 

DEPRECIATION 

DISCLAIMER OF OPINION 

-4-

Definition 

Cash or other assets or reso_urces 
commonly identified as those which are 
reasonably expected to be realizedin 
cash or sold or consumed during the 
normal operating cycle of the business. 

The most recent cost estimate which 
includes any revisions due to changes 
in plans or infla~ion adjustments. 

Obligations whose liquidation is 
reasonably expected to require the use 
of existing resources properly 
classifiable as current assets or the 
creation of other current liabilities 
or those expected to be satisfied 
within a relatively short period of 
time, usually one year. 

In accounting, an allowance made for 
the shrinkage or exhaustion of a 
natural resource. 

In accounting, the method of allocating 
part of the cost of an asset that will 
be used up over.time to individual; 
accounting periods. The number of 
accounting periods does not necessarily 
correspond to the actual life of the 
asset, i.e., a building that lasts 40 
yeas may be depreciated over 10 years. 
See AMORTIZATION. 

Statement that the auditor does not 
express an opinion on the financial 
statements of the firm. This statement 
will cause EPA to disallow the use of 
the financial test for the firm. 
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Term 

EXCESS OR SURPLUS LINES 

EXISTING FACILITY 

FACE AMOUNT OF POLICY 

FACE VALUE 

-5-

Definition 

The designation that a state gives to 
insurance companies which are not 
licensed to transact business in that 
state. Because such companies, also 
kn II d . tt d . II own as non-a mi e insurers, 
cannot be regulated, states include 
specific regulations for agents and 
brokers of excess or surplus lines in 
the broker or agent's license. The 
state of New York, for example, 
requires a broker or agent to submit 
declamations from five licensed (or 
admitted) insurers stating that the 
service(s) provided by a particular 
excess or surplus line cannot be 
obtained from their firm. Most states 
also maintain either "black lists" of 
non-admitted insurers which a broker or 
agent cannot take on as an excess or 
surplus line or''white lists" of eligible 
providers. The Non-Admitted Insurers 
Information Office (NAIIO) of the 
National Association of Insurance 
Commissioners (NAIC) publishes its own 

_ "Non-Admitted Insurer's Quarterly List." 

A facility that was in operation, or 
for which construction commenced on or 
before November 19, 1980. A facility 
has commenced construction if the owner 
or operator has obtained Federal, 
state, and local approval to begin 
construction; and physical construction 
has begun, or contracts for physical 
construction have been signed. 

Face value of an insurance policy; the 
total amount the insurer is obligated 
to pay under the policy. 

The value of a security, insurance 
policy, or letter of credit, expressed 
as a specific sum of money, which is 
printed, stamped, or otherwise marked 
on its face. The face value of a bond 
is usually the amount the issuer 
promises to pay at maturity. 
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Term 

FIDUCIARY 

FINAL AUTHORIZATION 

FINANCIAL GUARANTEE BONDS 

FINANCIAL RATINGS OF INSURERS 

FINANCIAL STATEMENTS 

FINANCIAL TEST 

FORM 10-K, FORM 10-Q 

Definition 

A person whose duty is· to act on behalf 
of another or to protect the interests 
of another. A trustee is a fiduciary. 

Approval by EPA of a state program 
which has met the requirements of 
§3006(b) of RCRA and the applicable 
requirements of Part 123, Subparts A 
and B. 

A type of surety bond under which the 
surety agrees to pay the penal sum of 
the bond if the owner or operator fails 
to fulfill his closure and/or post
closure obligations. Financial 
guarantee bonds may be used by 
facilities with interim or general 
status. 

···----.::-.. _ 
Similar to a bond rating, an assessment 
of the credit-worthiness of an :: 
insurance company with respect to its 
future obligations. 

Formal reports of the status of 
accounts at a particular time, prepared 
to show the operating results and 
financial condition of the firm. The 
statements include the balance sheet, 
income statement, and statement of 

. changes in financial position. 

Criteria specified in regulations which 
an owner, operator, or corporate parent 
must pass to establish financial 
assurance. 

A type of report that U.S. corporations 
file with the Securities and Exchange 
Commission. It frequently contains 
more information than the annual report 
distributed to stockholders. 'l'he 10-K 
is submitted annually; the 10-Q 
quarterly. 
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GNP DEFLATOR 

GRANTOR 

INFLATION FACTOR 

INTERIM AUTHORIZATION 

INTERIM STATUS FACILITIES 

INVESTMENT GRADE 

-7-

Definition 

Weighted price index which reflects the 
rate of inflation. It is derived by 
dividing current-dollar Gross National 
Product (GNP) by constant-dollar GNP. 
See also INFLATION FACTOR. 

One who creates a trust. Also called a 
truster. 

The price index used to update cost 
estimates for closure and post-closure 
care, in order to account for 
inflation. The index used is the GNP 
deflater. 

Approval by EPA of a state hazardous 
waste program which has met the 
requirements of §3006(c) of RCRA and 
applicable requirements of Part 123, 
Subpart F. See also PHASE I and PHASE 
II. 

Existing hazardous waste management 
facilities for which notification under 
RCRA Section 3010 and Part A of the 
RCRA permit application have been 
submitted. Facility owners and 
operators with interim status are 
treated as having b~en issued a permit 
until EPA or a State with interim 
authorization for Phase II or final 
authorization under Part 123 makes a 
final determination on the permit 
application. Facility owners and 
operators with interim status are not 

.relieved from complying with other 
State requirements. 

A bond or other debt instrument with a 
rating from Moody's of Aaa, Aa, A, or 
Baa; or a rating from Standard & Poor's 
of AAA, AA, A, or BB.B. 
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Term --. 
IRREVOCABLE 

ISSUER 

JOINTLY AND SEVERALLY RESPONSIBLE 

LETIER OF CREDIT 

LIABILITIES 

MOODY'S 

NET INCOME 

NET WORKING CAPITAL 

NET WORTH 

-8-

Definition 

That which cannot be revoked or 
recalled. All RCRA·trusts must be 
irrevocable. A RCRA irrevocable letter 
of credit cannot be cancelled unless 
alternate assurance is substituted or 
the account party is released from 
financial requirements. 

The party who issues an insurance 
policy, letter of credit, or surety 
bond. 

A liability is said to be joint and 
several when the creditor may sue one 
or more of the parties to such 
liability separately, or all of them 
together at his option. Any one of 
these parties may be liable_for the 
entire amount. 

A letter or instrument authorizing that 
credit up to a particular amount be 
extended to the person named therein. 

Probable future sacrifices of economic 
benefits arising from present 
obligations to transfer assets or 
provide services to other entities in 
the future as a result of past 
transactions or events. 

One of the two bond-rating agencies 
acceptable for purposes of these 
regulations. Address: Moody's 
Investors Service, Inc., 99 Church 
Street, New York, New York 10007. 

The difference between total sales and 
total costs of goods sold plus expenses 
over the fiscal year. 

Current assets minus current 
liabilities. 

Total assets minus total liabilities 
and is equivalent to owner's equity. 
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Term 

NOMINAL SUM 

OBLIGEE 

ORIGINALLY SIGNED DUPLICATE 

PAREN'T CORPORATION 

P AREN'T GUARAi.'ITOR 

PAY-IN PERIOD 

PENAL SUM 

PERFORMANCE-BONDS 

Definition 

A small amount of money, such as $1.00 
or $10.00, with which a standby trust 
fund is often started. 

One in favor of whom the surety is 
obliged in a surety bond. In RCRA 
surety bonds, EPA is the obligee. 

A copy of a document with an original 
signature. 

A corporation which directly owns at 
least 50 P.ercent of the voting stock of 
the corporation which is the facility 
owner or operator; the latter 
corporation is deemed a "subsidiary" of 
the parent corporation. 

A parent corporation which provides a 
corporate guarantee. 

Period of time during which the owner 
or operator must make payments into the 
trust fund. For facilities with 
interim status, the pay-in period is 20 
years or the remaining operating life 
of the facility as estimated in the 
closure plan, whichever is shorter. 
For facilities with general status,.the 
pay-in period is the term of the 
initial RCRA permit or the remaining 
operating life of the facility as. 
estimated in the closure plan, 
whichever is shorter. 

An amount agreed upon in a bond, to be 
forfeited if the condition of the bond 
is not fulfilled. It represents the 
maximum liability of the surety. 

A type.of surety bond under which the 
surety agrees to either pay the penal 
sum of the bond o~ perform the required 
actions if the ow-ner or operator fails 
to fulfill his obligation. Performance 
bonds may only be used for facilities 
with general status. 
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Term 

PERMITIED FACILITIES 

PHASE I INTERIM AUTHORIZATION 

PHASE II INTERIM Au"THORIZATION 

POWER OF ATIORNEY 

PREMIUM PAYMENTS 

PRINCIPAL 

Definition 

Facilities which have demonstrated 
compliance with RCRA standards and have 
received permits. 

The first_ phase of interim 
authorization of state programs by 
EPA. It allows states to administer a 
hazardous waste program in lieu of and 
correspondil\g to that portion of the 
federal program which covers 
identification and listing of hazardous 
waste, generators and transporters of 
hazardous waste, and establishes 
prelimi..~ary standards for hazardous 
waste treatment, storage, and disposal 
facilities. States need not have 
established financial assurance 
requirements to receive PHASE I interim 
authorization. 

The second phase of interim 
authorization of state programs by 
EPA. It allows states to establish a 
permit program for hazardous waste 
treatment, storage, and disposal 
facilities in lieu of and corresponding 
to the federal hazardous waste permit 
program, including financial assurance 
requirements for both interim status 
and permitted facilities. Phase II 
interim authorization may be granted 
for treatment and storage facilities 
only; Phase II authorization is not 
currently available for disposal 
operations. 

A written authorization authorizing 
another to act as one's agent or 
attorney. 

The periodic-payments of money which 
the policy-holder agrees to pay the 
insurer for an insurance policy. 

One who establishes a surety bond. In 
RCRA surety bonds, the owner or 
operator is the principal. 
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PRUDENT MAN STANDARD 

QUALIFIED OPINION 

RE INSURANCE 

REPORT ON EXAMINATION 
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Definition 

An investment rule according to which a 
trustee may invest in a security only 
if it is one that a "prudent man" of 
discretion and intelligence, seeking 
reasonable income and preservation of 
capital, would buy. 

Statement by an accountant that the 
financial statements of a firm present 
fairly the financial condition of the 
firm, subject to certain conditions, or 
except for certain limitations. 

A contract between an insurer or surety 
and another party, called the 
reinsurer, in which the reinsurer 
agrees to protect (reinsure) the 
insurer or surety against loss on some 
of its insurance. Reinsurance allows 
an insurer or surety to share the risk 
among more parties and issue more 
policies or bonds within i~s allowable 
limits. 

The independent certified public 
account's report on the financial 
statements, support schedules, and 
footnotes. Often referred to as the 
accountant's report or the auditor's 
opinion. The report on examination 
usually contains two paragraphs -- a 
scope paragraph and an opinion 
paragraph. The scope paragraph 
indicates the financial presentations 
covered by the opinion and affirms that 
generally accep·ted auditing s-:andards 
and practices have been followed by the 
audi-:ors. The opinion paragraph 
contains the accountant's opinion of 
the financial statements, schedules and 
footnotes. The opinion can be 
unqualified, qualified, or adverse; or 
there can be a disclaimer of op~nion. 
See QUALIFIED OPINION, UNQUALI:IED 
OPINION, ADVERSE OPINION, and 
DISCLAI~R OF OPINION. 
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~ 

RIDER 

SECURITIES OR OTHER OBLIGATIONS 

SHARE THE RISK 

SPECIAL REPORT 

ST.t\i.\ffiARD & P~OR'S 

STANDBY TRUST FUND 

SURETY 

-12-

Definition 

In insurance, a form adding special 
provisions to a policy. For RCRA 
bonds, an optional rider allows the 
owner or operator to increase the penal 
sum by up to 20 percent per year 
without renegotiating the bond. 

Written instruments showing evidence o~ 
indebtedness of a business or 
government or equity ownership of a 
business. Bonds are securities which 
bear interest. 

An action in which a surety company or 
insurance company enters into an 
agreement with other companies to share 
a potential obligation. Also called a 
co-surety agreement, co-insurance, or 
re-insure.nee. 

The independent certified public 
accountant's confirmation that the 
financial data in the letter from the 
Chief Financial Officer were derived 
from the annual report and need no 
adjus-cment. 

One of the two bond-rating agencies 
acceptable for purposes of these 
regulations. Address: S·tandard & 
Poor's Corp., 25 Broadway, New York, 
New York 10004 or P.O. Box 992, New 
York, New York 10275. 

A trust fund which must be established 
by an owner or operator who obtains a 
RCRA let-cer of credit or sure-cy bond. 
The institution issuing the letter of 
credit or surety bond will deposit into 
the standby trust fund any drawings by 
the Regional Administrator on -che 
credit or bond·. 

A person who undertakes to pay money or 
do any other act in -che even-c that 
another party fails therein. 
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Term 

SURETY BOND 

TANG.IBLE NET WORTH 

TOTAL LIABILITIES 

TRUST 

TRUST AGREEMENT 

TRUST FUND 

TRUSTEE 

TRUSTOR 

U}IDERWRITE (A RISK) 

-13-

Definition 

A contract in which a party called the 
"surety", guarantees that certan 
obligations, such as the payment of 
money, will be paid if another party 
fails to perform his obligations. 

Net worth minus intangible assets, such 
as goodwill and rights to patents or 
royalties. 

Total debts owed by a business or 
individual including all liabilities. 

A right of property, real or personal, 
held by one party for the benefit of 
another. The granter or truster 
creates the trust; the trustee holds 
the property held in trust; and the 
beneficiary is the party for whose 
benefit the trust is created. 

The document which establishes a trust. 

A trust fund establishes a reserve of 
capital to pay claims for the· 
completion of closure and/or post
closure obligations. 

The person appointed, or required by 
law, to execute a trust, i.e., to hold 
and protect trust assets and invest 
them according to the "prudent-man 
standard" a..d the terms of the trust 
agreement for the benefit of the 
beneficiary. 

One who creates a trust by depositing 
assets into it. Also called a granter. 

To insure life or property; to assume a 
risk. In insurance, a person or . 
company undertakes all or part of the 
risk against theft, fire, death, or 
whatever the policy stipulates, in 
exchange for a payment called a premium. 
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UNDERWRITING LIMITATION 

UNQUALIFIED OPINION 

• 
Definition 

The maximum amount allowed by law for 
which a surety can issue a surety 
bond. The limit may be exceeded if the 
surety "shares the risk" of the 
obligation, and then still may not 
exceed the combined underwriting 
limitation of those companies. 

Statement by an accountant that the 
financial statements of a firm present 
fairly the financial position, results 
of operations, and changes in financial 
position in conformity with generally 
accepted accounting principles 
consistently applied. 
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For information on implementation of the financial assurance regulations, 
contact the EPA regional offices below: 

Region I (Connecticut, Maine, Massachusetts, New Hampshire, 
Rhode Island, Vermont) 

Gary Gosbee 

Region II 

Waste Management Branch 
John F. Kennedy Building 
Boston, Massachusetts 02203 
(617) 223-1591 

(New Jersey, New York, Puerto Rico, U.S. Virgin Islands) 

Helen S. Beggun, Chief 
Grants Administration Branch 
26 Federal Plaza 
New York, New York 10007 
(212) 264-9860 

Region III (Delaware, District of Columbia, Maryland, 
Pennsylvania, Virginia, West Virginia) 

Anthony Donatoni 

Region IV 

Hazardous Materials Branch 
6th and Walnut Streets 
Philadelphia, Pennsylvania 19106 
( 215) 5 9 7 - 7 9 3 7 

(Alabama, Florida, Georgia, Kentucky, Mississippi, 
North Carolina, South Carolina, Tennessee) 

Micky Hartnett 

Region V· 

Residuals Management Branch 
34'5 Courtland Street, N.E. 
Atlanta, Georgia 30308 
(404) 881-3016 

(Illinois, Indiana, Michigan, Minnesota, Ohio,. 
Wisconsin) 

Thomas Golz 
Waste Management Branch 
230 South Dearborn Street 
Chicago, Illinois 60604 
(312) 886-4023 
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Region VI (Arkansas, Louisiana, New Mexico, Oklahoma, Texas) 

Henry Onsgard 
Attention: RCRA Financial Requirements 
1201 Elm Street 
First International Building 
Dallas, Texas 75270 
(214) 767-2630 

Region VII (Iowa, Kansas, Missouri, Nebraska) 

Robert L. Morby, Chief 
Hazardous Materials Branch 
324 East 11th Street 
Kansas City, Missouri 64106 
(8.16) 374-3307 

Region VIII (Colorado, Montana, North Dakota, South Dakota, Utah, 
Wyoming) 

Carol Lee 
Waste Management Branch 
1860 Lincoln Street 
Denver, Colorado 80203 
(303) 837-6258 

Region IX (American Samoa, Arizona, California, Commonwealth of 
the Northern Marianas Islands, Guam, Hawaii, Nevada) 

Richard Procunier 

Region X 

Hazardous Materials Branch 
215 Fremont Street 
San Francisco, California 94105 
(415) 974-8157 

(Alaska, Idaho, Oregon., Washington) 

Kenneth D. Feigner, Chief 
Waste Management Branch 
1200 Sixth Avenue 
Seattle, Washing~on 98101 
(206) 442-1260 
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APPENDIX A-2 

FEDERAL REGULATORY AUTHORITIES 
FOR FINANCIAL INSTITL'TIONS 

AND FINANCIAL MARKETS 

Regulatory Authorities for Banks 

1. Comptroller of the.Currency 
Department of the Treasury 
490 L'Enfant Plaza East, S.W. 
Washington, D.C. 20219 
(202) 447-1810 

2. Board of Governors of the 
Federal Reserve System 
20th and Constitution Avenue, N.W. 
Washington, D.C. 20551 
(202) 452-3000 

3. Federal Deposit Insurance Corporation 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 
(202) 393-6400 

II. Regulatory Authorities for Savings and Loan Institu~ions 

1. Federal Home Loan Bank Board 
1700 G Street, N.W. 
Washington, D.C. 20552 
(202) 377-6000 

2. Federal Savings and Loan Insurance Corporation 
1700 G Street, N.W. 
Washington, D.C. 20552 
(202) 377-6600 

III. Regulatory Authority for Credit Unions 

· 1. Nacional Credic Union Administration 
1776 G Screec, N.W; 
Washington, D.C. 20456 
(202) 357-1050 
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IV. Regulatory Authority for Financial Markets 

1. U.S. Securities and Exchange Commission 
500 N. Capitol Street, N.W. 
Washington, D.C. 20549 
(202) 272-2650 

2. Copies of corporate financial reports may be obtained by 
written request (marked Attn: Public Reference) or may be 
obtained in person at: 

Public Reference Room 
U.S. Securities & Exchange Commission 
1100 L Street, N.W. 
Washington, D.C. 
(202) 523-5506 
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STATE AUTHORITIES WHICH REGULATE 
HAZARDOUS WASTE MANAGEMENT 

This Appendix lists the names, addresses., and telephone numbers of state 
officials to contact for further information about state financial assurance 
requirements. 

Alabama 

Alfred S. Chipley, Director 
Division of Solid Waste & Vector Control 
Environmental Health Administration 
Department of Public Health 
Union Bank Building, Room 1212 
Montgomery, Alabama 36130 
(205) 834-1303 

Alaska 

Thomas R. Hanna 
Air & Solid Waste Management 
Department of Envirorunental•Conservation 
Pouch 0 
Juneau, Alaska 99811 
(907) 465-2666 

American Samoa 

Pati Faiai, Executive Secretary 
Environmental Quality Commission 
American Samoa Government 
Pago Pago, Americ~ Samoa 96799 
Overseas Operator (Commercial Call 

633-4116) 

Arizona 

Tilba·ldo Canez, Bureau Chief 
Bureau of Waste Control 
Department of Health Services 
1740 West Adams Street 
Phoenix, Arizona 85007 
(602) 255-1160 

Arkansas 

Jim Bearden, R.S., Acting Chief 
Solid Waste Management Division 
Department of Pollution Control 

and Ecology 
P.O. Box 9583 
8001 National Drive 
Little Rock, Arkansas 72219 
(501) 362-7444 

Califo=nia 

Dr. Harvey Collins, Chief 
Environmental Health Branch 

.Department of Health Services 
744 P Street 
Sacramento, California 95814 
(916) 322-2308 

Colorado 

Dr. James ~artin, Section Chief 
Solid & Hazardous Waste Section 
Department of. Health 
4210 East 11th Avenue 
Denver, Colorado 80220 
(303) 320-8333 

Commonwealth of the Northern ~arianas 
Islands 

Carl Goldstein 
Division of Environmental Quality 
Department of Public Health and 

Environmental Services 
Saipan, Mariana Islands 96950 
Overseas Operator (Commercial Call 

6984/6114) 
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Connecticut 

Stephen Hitchcock, Director 
Hazardous Waste Management Unit 
Department of Environmental Protection 
State Office Building 
165 Capitol Avenue 
Hartford, Connecticut 06115 
(203) 566-5148 

Pat Bowe, Chief 
Hazardous Materials Management Unit 
Department of Environmental Protection 
State Office Building 
165 Capitol Avenue 
Hartford, Connecticut 06115 
(203) 566-5712 

Delaware 

K~nneth Weiss, Supervisor 
Solid Waste Management Section 
Department of Natural Resources and 

Environmental Control 
Edward Tatnall Building 
P.O. Box 1401 
Dover, Delaware 19901 
(302) 736-4781 

District· of Columbia 

James McDermott, Acting Administrator 
Office of Environmental Standards 

and Quality Assurance 
Department of Environmental Services 
5000 Overlook Avenue, S.W. -
Washington, D.C. 20032 
(202) 767-8181 

Florida 

Robert McVety 
Environmental Administrator 
~olid Waste Section 
Department of Environmental Regulation 
Twin Towers Office Building, Room 421 
2600 Blair Stone Road 
Tallahassee, Florida 32301 
(904) 488-0300 

Florida (cont'd) 

Robert Hawfield 
Hazardous Waste Division 
Department of Environmental 

Regulation 
Twin Towers Office Building 
2600 Blair Stone Road 
Tallahassee, Florida 32301 
(904) 488-0300 

Georgia 

Moses McCall, III, Chief 
Land Protection Branch 
Environmental Protection Division 
Department of Natural Resources 
Room 822 
270 Washington Street, S.W. 
Atlanta, Georgia 30334 
(404) 656-2833 

John Taylor, Program Manager 
Industrial & Hazardous Waste 

Management Program 
Land Protection· Branch 
Environmental Protection Division 
270 Washington Street, S.W. 
Atlanta, Georgia 30334 
(404) 656-2833 

Guam 

James Branch, Deputy Adm-inistrator 
EPA, Government of Guam 
P.O. Box 2999 
Agana, Guam 96910 
Overasea Operator (Commercial Call 

646-3863) 

Hawaii 

Melvin Koizumi, Deputy D~rector 
Environmental Health Division 
Department of Health 
P.O. Box 3378 
Honolulu, Hawaii 96801 
(808) 548-4139 
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Idaho 

Robert Olson, Supervisor 
Solid/Hazardous Materials Section 
Department of Health and Welfare 
Seate House 
Boise, Idaho 83720 
(208) 334-4107 

Illinois 

John Moore, Manager 

B-3 

Division of Land and Noise Pollution 
Control 

Environmental Protection Agency 
2200 Churchill Road, Room Al04 
Springfield, Illinois 62706 
(217) 782-6760 

Indiana 

David Lamm, Chief 
Solid Waste Management Section 
Division of Sanitary Engineering 
State Board of Health 
1330 West 11"ic_higan Street 
Room A304 
Indianapolis, Indiana 46206 
(317) 633-0176 

Iowa 

Charles Miller, Director 
Air and Land Quality Division 
Department of Environmental Quality 
Henry A. Wallace Building 
900 East G·rant Street, 3rd Floor 
Des Moines, Iowa 50319 
(515) 281-8853 

Kansas 

John Paul Goetz, P.E., Chief 
Hazardous Waste Management Unit 
Department of Health & Environment 
Forbes Field 
Topeka, Kansas 66620 
(913) 862-9360 

Kentucky 

Roger Blair, Director 
Division of Hazardous Materials 

and Waste Management 
Department of Natural Resources 

and Environmental Protection 
1121 Louisville Road 
Pineville Plaza 
Frankfort, Kentucky 40601 
(502) 564-6i16 

Louisiana 

James Hutchinson, Deputy Secretary 
Department of Natural Resources 
P.O. Box 44396 
Baton Rouge, Louisiana 70804 
(504) 342-4506 

Gerald Healy, Jr.~ Administrator 
Hazardous ~aste Management 

Division 
Office of Environmental Affairs 
P.O. Box A-4066 

. Baton Rouge, Louisiana 70804 
(504) 342-1227 

John Brochu, Director 
Bureau of Oil & Hazardous Waste 

Materials 
Department of 

Protection 
Stace House -
Augusta, Maine 
(207) 289-3355 

Marvland 

Environmental 

Sta-cion 17 
04333 

Ronald.Nelson, Director 
Waste Management Administration 
Office of Environmental Programs 
Department of Health & Mental 

Hygiene 
201 West Preston Street, Room 212 
Baltimore, Maryland 21201 
(301) 383-27il 
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Massachusetts 

Glen Gilmore, Chief 
Hazardous Waste Section 
Division of Hazardous Waste 
Department of Environmental Quality 

Engineering 
600 Washington Street 
Boston, Massachusetts 02108 
(617) 727-5431 

Michigan 

Delbert Rector, Acting Chief 

B-4 

Office of Hazardous Waste Management 
Environmental Services Division 
Department of Natural Resources 
P.O. Box 30028 
Lansing, Michigan 48909 
(5li) 373-3560 

David Dennis, Chief 
Oil & Hazardous Materials Control 

Section 
Water Quality Division 
Department of Natural Resourc~s 
P.O. Box 30028 
Lansing, Michigan 48909 
(517) 373-2794 

Minnesota 

Dale Wikre, Director 
Division of Solid & Hazardous Waste 
Pollution Control Agency 
1935 West Country Road, B-2 
Roseville, Minnesota 55113 
(612) 297-2735 

~ississiooi 

Jack M_cMillan, Director 
Divis"ion of Solid Waste Management 
State Board of Realth 
P.O. Box 1700 
Jackson, ~ississippi 39205 
(601) 982-6317 

Bureau of Pollution Control 
Department of Natural Resources 
P.O. Box 10385 
Jackson, ~ississippi · 39209 
(601) .. 961-Slzl 

Missouri 

Robert Robinson, P.E., Director 
Solid Waste Management Program 
Department of Natural Resources 
P.O. Box 1368 
Jefferson City, Missouri 65102 
(314) 751-3241 

Montana 

Duane Robertson, Chief 
Solid Waste Management Bureau 
Department of Health & 

Environmental Sciences 
Cogswell Building, Room A201 
Helena, Montana 59601 
(406) 449-2821 

Nebraska 

Maurice W. (Bill) Sheil, Deputy 
Chief 

Water & Waste Management Division 
Department of Environmental 

Con_trol 
Box 94877 Statehouse Station 
Lincoln, Nebraska 68509 
(402) 471-2186 

Nevada 

Lewis Dodgin, Administrator 
Division of Environmental 

Protectior, 
Department of Conservation & 

Natural Resources 
Capital Complex 
Carson City, Nevada 89710 
(702) 885-4670 

New Hampshire 

Thomas Sweeney, Chief 
Bureau of Solid Waste 
Department of Health and Welfare 
Hazen Drive 
Concord, New Hampshire 03301 
(603) 271-4610 
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New Jersey 

Lee Pereira, Administrator 
Solid Waste Administration 
Division of Environmental Quality 
P.O. Box CN027 
Trenton, New Jersey 08625 
(609) 292-9120 

-New Mexico 

B-5 

Dr. Ra;"lllond Krehoff, Program Manager 
Solid & Hazardous Waste Management 

Program 
Community Support Services Section 
Health & Environment Department 
P.O. Box 968, Crown Building 
Santa Fe, New Mexico 9i503 
(505) 457-5271, ext. 282 

New York 

Norman H. Nosenchuck, P.E., Director 
Division of Solid Waste 
Department of Environmental Conservation 
50 wolf Road 
Room 415 
Albany, New York 12233 
(518) 457.-6603 

William Wi~kie, Assistant Directo.r 
Division of Solid Waste 
Department of Environmental Conservation 
so wolf Road 
Albany, New York 12233 
(518) 45i-6603 

North Carolina 

0. W. Strickland, Head 
Solid-& Hazardous Waste Management 

Branch 
Division of Health Services 
Department of Human Resources 
P.O. Box 2091 
Raleigh, North Carolina 27602 
(919) 733-2178 

North Dakota 

Jay Crawford, Director 
Division of Environmental Waste 

Management & Research 
Department of Health 
1200 Missouri Avenue, 3rd Floor 
Bismarck, North Dakota 58505 
(701) 224-2392 

Ohio 

Ernest Neal 
Office of Hazardous Materials 

Management 
Ohio EPA 
361 East Broad Street 
Columbus, Ohio 43215 
(614) 466-8934 

Ken Schultz 
Office of Emergency Response 
Ohio EPA 
361 East Broad Street 
Columbus, Ohio 43215 
(614) 466-8934 

Oklahoma 

H. A. Caves, Chief 
Industrial & Solid Waste Services 
Department of Health 
P.O. Box 53551 
1000 N.E. 10th Street, 
Okla-homa City, Oklahoma 
(405) 271-5338 

Oregon 

Room 803 
73152 

Ernest Schmidt, Administrator 
Solid Waste Management Division 
Department of Enviro·nmental 

Quality 
P.0; Box li60 
522 S.W. 5th Avenue 
Portland, Oregon 97207 
(503) 229-5913 
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Pennsvlvania 

Donald Lazarchik, P.E., Director 
Bureau of Solid Waste Management 
Department of Environmental Resources 
Fulton Building, 8th Floor 
P.O. Box 2063 
Harrisburg, Pennsylvania 17120 
(717) 787-9870 

Gary Galicia, Chief 
Division of Hazardous Waste Management 
Bureau of Solid Waste Management 
Department of Environmental Resources 
Fulton Building, 8th Floor 
P.O. Box 2063 
Harrisburg, Pennsylvania 17120 
(717) 787-7381 

Puerto Rico 

Santos Rohena, Associate Director 
Environmental Quality Board 
Office of the Governor 
P.O. Box 11488 
San Juan, Puerto Rico 00910 
(809) 725-2062 

Rhode Island 

John Quinn, Jr., Chief 
Solid Waste Management Program 
Department of Environmental Management 
204 Cannon Building 
75 Davis Street 
Providence, Rhode·Island 01908 
(401) 277-2808 

Louis David, Jr., Executive Director 
Rhode Island Solid Waste Corporation 
39 Pike .Street 
Providence, Rhode Island 02903 
(401) 277-2808 

South Carolina 

Robert Malpass, P.E., Chief 
Bureau of Solid & Hazardous Waste 

Management 
Department of Health & 

Environmental Control 
J. Marion Simms Building 
2600 Bull Street 
Columbia, South Carolina 29201 
(803) 758-55"-4 

South Dakota 

Kevin Tveidt 
Environmental Specialist II 
Solid Waste Program 
Division of Environmental Health 
Department of Health 
Joe Foss Building 
Pierre, South Dakota 57501 
(605) 773-3329 

Tennessee 

Tom Tiesler, Directo~ 
Division of Solid Waste ~anagement 
Bureau of Environmental Services 
Department of Public Health 
Capitol Hill Building, Suite 326 
Nasnville, Tennessee 37219 
(615) 741-3424 

Texas 

Wiley Osborne~ P.E. 
Hazardous Waste and Resource 

Recovery Programs ~1anagement 
Division 

Bureau of Solid Waste Management 
Department of Health 
1100 West 49th Streat· 
Austin, Texas 78756 
(512) 458-7271 · 
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Texas (cont'd.) 
-,--

Jay Snow, P.E., Chief 
Industrial Solid Waste Unit 
Department of Water Resources 
P.O. Box 13087, Capitol Station 
Austin, Texas 78711 
(512) 475-2041 

Utah 

Dale Parker, Director 
Bureau of Solid Waste Management 
Division of Health 
P.O. Box 2500 
150 West North Temple 
Salt Lake City, Utah 84101 
(801) 533-4145 

Vermont 

Richard Valentinetti, Chief 
Air and Solid Waste Programs 

B-7 

Agency of Environmental Conservation 
State Office Bllilding 
Montpelier, Vermont 05602 
(802) 828-3395 

John Malter, Chief 
Hazardous Materials Management Section 
Agency of Environmental Conservation 
State Office Building 
Montpelier, Vermont 05602 
(802) 828-3395 

Virgin Is lands 

Francine Lang 
Department of Cultural Affairs 
Government of the Virgin Islands 
Natural Resources Management Building 
2nd Floor, Sub Base · 

_St. Thomas, Virgin Islands 00801 
(809) i74-6420 

Virginia 

William Gilley, Director 
Bureau of Solid & Hazardous Waste 

Management 
Department of Health 
Madison Building, Room 927 
109 Governor Street 
Richmond, Virginia 23219 
(804) 786-5271 

Washington 

Earl Tower, Supervisor 
Solid Waste Management Division 
Office of Land Programs 
Department of Ecology 
Mail Stop PV-11 
Olympia, Washington 98504 

(206) 753-6883 

Tom Cook, Section Head 
Hazardous Waste Section 
Department of Ecology 
Olympia, Washington 98504 
(206) i53-4276 

West Virginia 

Dale Parsons, Director 
Solid Waste Division 
Department of Health 
1600 Washington Street, East 
Room 520 
Charleston, West Virginia 25305 
(304) 348-2987 

John Northeimer 
Division of Water Resources 
Department of Natural Resources 
1.201 Greenbrier Street, 2nd Floor 
Charleston, West Virginia 25311 
(304) 348-5935 
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Wisconsin 

Robert Krill, Director 
Solid Waste Management 
Department of Natural Resources 
P.O. Box 7921 
Madison, Wisconsin 53707 
(608) 266-1327 

B-8 

Wyoming 

David Finley, Supervisor 
Hazardous Waste Management 
Department of Environmental 

Quality 
Solid/Hazardous Waste Management 
401 West 19th Street 
Cheyenne, Wyoming 82002 
(307) 777-i752 

Source: National Conference of State Legislators, Hazardous Waste Management: 
A Survey of State Laws, 1976-1980 (Uodate), April 1980. 
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APPENDIX B-2 

STATE AUTHORITIES WHICH REGULATE FINANCIAL INSTITUTIONS 
WHICH ~1AY ACT AS TRUSTEE OR ISSUE LETTERS OF CREDIT 

This Appendix lists the regulatory authorities which oversee 
state-chartered financial institutions (banks, savings and loan associations, 
and credit unions). Some or all of these institutions may be empowered to act 
as trustee or issue letters of·credit in their state. In the list below, the 
type of institution regulated by each state authority is indicated to the left 
of that agency (B = banks, including mutual savings banks; S&L = savings and 
loan associations; CU= credit unions). 

ALABAMA 

B, Kenneth R. Mccartha 
S&L Superintendent of Banks; Savings 

and Loan Commissioner 
State Banking Department 
651 Administration Building 
~ontgomery, Al~bama 36104 
(205) 832-6255 

CU C. W. Sauls, Jr. 
Bureau of Credit Unions 
State Banking Department 
State Administration Building 
Montgomery, Alabama 36104 
(205) 269-6255 

ALASKA 

B, Willis F. Kirkpatrick, Director 
S&L Division of Banking, Securities, 

and Corporations 
D~partment of Commerce 
Pouch D 
Juneau, Alaska 998il 
(90i) 465-2521 

ARIZONA 

B, Walter C. Madsen 
S&L Superintendent of Banks 
CU State Banking Department 

101 Commerce Building 
1601 West Jefferson Street 
Phoenix, Arizona 85007 
(602) 255-4421 

B 

S&L, 
cu 

B 

S&L 

ARKANSAS 

Beverly J. Lambert, Jr. 
Bank Commissioner 
Bank Department 
1 Capitol Mall, 4B-210 
Littl.e Rock, Arkansas i2201 
(501) 371-1117 

Lee Thalheimer 
Securities Commissioner 
Arkansas Securities 

Department 
Department of Commerce 
1 Capitol Mall, 4B-206 
Little Rock, Arkansas i2201 
(501) 371-1011 

CALIFORNIA 

Richard M. Dominguez 
Superintendent of Banks 
State Banking Department 
Suite 750 
235 Montgomery Street 
San Francisco, California 94104 
(415) 557-3535 (S.F.] 
(213) i36-2479 [L.A.] 

Linda Tsao Yang, Commissioner 
Department of Savings and Loan 
350 Sansome Street, 2nd Floor 
San Francisco, California 94104 
(415) 557-3666 (S.F.] 
(213) 736-2i91 [L.A.] 
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CALIFORNIA (cont'd.) 

cu Jack Carlson, Assistant Commissioner 
Licensing and Examination Division 
Department of Corporations 

B, 
cu 

600 South Commonwealth Avenue 
Los Angeles, California 90005 
(213) 736-2741 

COLORADO 

Richard B. Doby 
State Bank Commissioner 
Division of Banking 
325 State Office Building 
Denver, Colorado 80203 
(303) 866-3131 

S&L David L. Paul 
Savings and Loan Commissioner 
Division of Savings and Loan 
1525 Sherman Street, Room 110 
Denver, Colorado 80203 
(303) 866-2384 

COMMONWEALTH OF THE NORTHERN 
MARIANAS ISLANDS 

B, Peter Van Nam Esser 
S&L Acting Attorney General 

Office of the Governor 
Commonwealth of the Northern 

Marianas Islands 
Saipan, Marianas Islands 96950 
Overseas Operator (Commercial 

Call 7111) 

CONNECTICUT 

B, Brian Woolf 
S&L Acting Bank Commissioner 

Department of Banking 
State Office Building 
165 Capitol Avenue 

cu 

Hartford, Connecticut 06115 
(203) 566-7580 

Joseph_D. Tirinzoni, Director 
Credit Union Division 
Banking Department 
State Office Building, ~234 
Har-:ford, Connecticut 06115 
(203) 566-7282 

B' 
S&L 

B, 
cu 

S&L 

B 

S&L, 
cu 

B 

DELAWARE 

John E. Malarkey 
State Bank Commissioner 
Kirk Building 
15 The Green 
Dover, Delaware 19901 
(302) 736 ... 4235 

FLORIDA 

Gerald A. Lewis 
State Comptroller 
Office of the Comptroller 
Capitol Building 
Tallahassee, Florida 32301 
(904)_488-0370 

Walton S. Kensey 
Deputy Comptroller 
Department of. Banking and 

Finance 
Capitol Buiding 
Tallahassee, Florida 32301 
(904) 488-0195 

GEORGIA 

Edward D. Dunn, Commissioner 
Department of Banking and 

Finance 
2990 Brandywine Road, f.!200 
Atlanta, Georgia 30341 
(404) 393-7330 

Charles W. Burge 
Division Director 
Department of Banking and 

Finance 
2990 Brandywine Road, fft200 
Atlanta, Georgia 30341 
(404) 393-7330 

GUAM 

Jose R. Rivera 
Banking Commissioner 
P.O. Box 2796 
Agana, Guam 96910 
(671) 472-6440 
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B' 
S&L, 
cu 

B' 
S&L, 
cu 

GUAM (cont'd.) 

Joseph Bamba 
Deputy Director 

B-11 

Department of Revenue and Taxation 
P.O. Box 2396 
Agana, Guam 96910 

HAWAII 

Lester G. L. Wee 
Executive Bank Examiner 
Bank Examination Division 
Department of Regulatory Agencies 
P.O. Box 2054 
Honolulu, Hawaii 96805 
(808) 548-5855 

IDAHO 

Tom D. McEldowney, Director 
Department of Finance 
700 West State Street, 2nd Floor 
Boise, Idaho 83720 
(208) 334-3313 

ILLINOIS 

B William C. Harris, Commissioner 
of Banking and Trust Companies 

400 Reisch Building 
4 West Old State Capitol Plaza 
Springfield, Illinois 62701 
(217) 782-7966 [Springfield] 
(312) 793-2043 [Chicago] 

S&L Warren Wilson, Acting Commissioner 
Savings and Loan Commission 
160 North LaSalle Street, Room 526 
Chicago, Illinois 60601 

· (312) 793-2030 

CU Charles Filson 
Credit Union Divis-ion 
Department of Financial Institutions 
160 North LaSalle Street 
Chicago, Illinois 60601 
(312) 793-2010 

INDIANA 

B, William T. Ray, Director 
S&L Department of Financial 

Institutions 
1024 State Office Building 
Indianapolis, Indiana 46204 
(317) 232-3960 

CU John E. Simmons, Supervisor 
S&L Credit Union Division 

Department of Financial 
Institutions 

1024 State Office Building 
Indianapolis, Indiana 46204 
(317) 232-3955 

IOWA 

B Thomas H. Huston 
Superintendent of Banking 
Banking Department 
530 Libe=ty Building 
418 Sixth Avenue 
Des Moines, Iowa 50309 
(515) 281-4014 

S&L John Pringle, Director 
FinB.11cial Institutions Division 
Lucas State Office Building 
Des Moines, Iowa 50319 
(515) '231-5491 

CU Betty Minor 
Credit Union Department 
300 Fourth Street, 1st Floor 
Des Moines, Iowa 50319 
(515) 281-8514 

KANSAS 

B Roy P. Britton 
State Bank Commissioner 
B~king Department 
818 Kansas Avenue, Suite 600 
Topeka, Kansas 66612 
(913) 296-2266 

S&L Marvin Steinert, Commissioner 
Savings and Loan Department 
503 Kansas Avenue, Room 220 
Topeka, Kansas 66603 
(913) 296-.3739 
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B, 
S&L, 
cu 

B' 
S&L 

cu 

KANSAS (cont'd.) 

John B. Rucker, Administrator 
Department of Credit Unions 
535 Kansas Avenue, Room 1005 
Topeka, Kansas 66603 
(913) 296-3021 

KENTUCKY 

Morris R. Smith 
Commissioner of Banking and 

Securities 
Department of Banking and 

Securities 

B-12 

Public Protection and Regulation 
Cabinet 

911 Leawood Drive 
Frankfort, Kentucky 40601 
(502) 564-3390 

LOUISIANA 

Hunter 0. Wagner 
Commissioner of Financial 

Institutions 
Department of Commerce 
P.O. Box 44095, Capitol 
Baton Rouge, Louisiana 
(504) 925-4660 

Station 
70804 

Gerald Thompson, Staff Examiner 
Credit Union Division 
Office of Financial Institutions 
Department of ·Commerce 
P.O. Box 44095, Capitol 
Baton Rouge, Louisiana 
(504) 925-4660 

Station 
70804 

B, H. Donald DeMatteis, Superintendent 
S&L, Bureau of Banking 
CU Department of Business Regulation 

State House Station 36 
Augusta, Maine 04333 
(207) 289-3231 

MARYLAND 

B, Joseph R. ~rouse 
CU Bank Commissioner 

Financial Regulation Division 
Department of Licensing and 

Regulation 
1 North Charles Street, 

Room 2005 
Baltimore, Maryland 21201 
(301) 659-6262 

S&L Charles H. Brown, Jr., Director 
Division of Building, Savings 

and Loan Associations 
Department of Licensing and 

Regulation 
1 South Calvert Street, Room 60 
Raltimore, Maryland 21202 
(301) 659-6330 

~lASSACHUSEITS 

B, Gerald T. Mulligan, Commissioner 
S&L Banks Division 

Executive Office of Consumer 
Affairs 

State Office Building 
100 Cambridge Street 
Boston, Massachusetts 02202 
(617) 727-3120 

CU Edward Welch 
Deputy Commissioner of Credit 

Unions 
Banks Division 
Executive Office of Consumer 

Affairs 
100 Cambridge Street 
Boston, Massachusetts 02202 
(617) 727-9520 
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S&L 

cu 

MICHIGAN 

Dr. Martha R. Seger 
Commissioner of Finance 
Financial Institutions Bureau 
Department of Commerce 
P.O. Box 30224 
Lansing, Michigan 48909 
(517) 373-3460 

Richard D. Lake, Director 
Savings and Loan Division 
Financial Institutions Bureau 
Department of Commerce 
P.O. Box 30224 
Lansing, Michigan 48909 
(517) 373-6940 

Michael Fitzgerald, Director 
Credit Union Division 
Financial Institutions Bureau 
Department of Commerce 
P.O. Box 30224 
Lansing, Michigan 48909 
(517) 373-6930 

MINNESOTA 

B Michael J. Pint 
Commissioner of Banks 
Banking Division 
Department of Commerce 

B-13 

Metro Square Building, 5th Floor 
St. Paul, Minnesota· 55101 
(612) 296-2135 

S&L, James G: Miller 
CU Assistant Commissioner 

Department of Commerce 
Metro Square Building, 5th Floor 

· St. Paul, Hinnesota 5510 l 
(612) 296-2297 

B, 
cu 

MISSISSIPPI 

Glenn Smith, Commissioner 
Department of Banking and 

Consumer Finance 
P.O. Box 731 
Jackson, Mississippi 39205 
(601) 354-6106 

S&L 0. B. Marshail, Commissioner 
Savings Associations 

B 

State Street Building, Suite 201 
633 North State Street 
Jackson, Mississippi 39201 
(601) 354-6135 

MISSOURI 

Kenneth W. Littlefield 
Commissioner of Finance 
Division of Finance 
515 East High Street 
Jefferson City, Missouri 65101 
(314) 751-3397 

S&L George McGuire, Director 
Division of Savings and Loan 

Supervision 
Department of Consumer Affairs, 

Regulation, & Licensing 
308 East High Street, Room 303 
Jefferson City, Missouri 65101 
(314) 751-4243 

CU Doyle Brown, Director 
Division of Credit Unions 
P.O. Box 1607 
Jefferson City, Missouri 65102 
(314) ·751-3419 
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MONTANA 

B Gary Buchanan, Director 
Department of Commerce 
805 North Main Street 
Helena, Montana 59601 
(406) 449-3494 

B-14 

S&L Kent Kleinkopf, Director 
Department of Business Regulation 
805 North Main Street 
Helena, Montana 59601 
(406) 449-3163 

CU L. W. Alke 
Financial Division 
Department of Business Regulations 
805 North Main Street 
Helena, Montana 59601 
(406) 449-3163 

NEBRASKA 

B, Paul J. Amen, Director 
S&L Department of Banking and Finance 

301 Centennial Mall, South 
Lincoln, Nebraska 68509 

cu 

(402) 471-2171 

John Foley, Assistant Director 
Department of Banking and Finance 
301 Centennial Mall, South 
Lincoln, Nebraska 68509 
(402) 471-2171 

NEVADA 

B James W. Johnson 
Superintendent of Banks 
Banking Division 
Department of Commerce 
406 East Second Street 
Carson City, Nevada 89710 
(702) 885-4260 

S&L, 
cu 

B 

S&L, 
cu 

B 

NEVADA (cont'd.) 

Norman T. Okada 
Commissioner of Savings 

Associations, Credit Unions 
Savings and Loan Division 
Department of Commerce 
406 East Second Street 
Carson City, Nevada 89710 
(702) 885-4259 

NEW HAMPSHIRE 

A. Roland Roberge 
Bank Commissioner 
Banking Department 
97 North Main Street 
Concord, New Hampshire 03301 
(603) 271-3561 

Arlan S. McKnight 
Deputy Bank Commissioner 
Banking Department 
97 North Main Street 
Concord, Sew Hampshire 03301 
(603) 271-3561 

NEW JERSEY 

Michael Horn 
Commissioner of Banking 
Department of Banking 
36 West State Street 
Trenton, New Jersey 08625 
(609) 292-3420 [Trenton] 
(201) 648-6113 [Newark] 

S&L William B. Lewis 
Deputy Commissioner 
Division of Savings and Loan 

Associations 
Department of Banking 
36 West State Street 
Trenton, New Jersey 08625 
(609) 292-5494 
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B 

S&L 

NEW JERSEY (cont'd.-) 

John J. Minton 
Consumer Credit Bureau 
Department of Banking 
36 West State Street 
Trenton, New Jersey 08625 
(609) 292-5466 

NEW MEXICO 

B-15 

Andrew M. Swarthout, Director 
Financial Institutions Division 
Commerce and Industry Department 
Lew Wallace Building 
Santa Fe, New Mexico 87503 
(505) 827-2217 

Snider Campbell 
Savings and Loan Supervisor 
Department of Banking 
Lew Wallace Building 
Santa Fe, New Mexico 87503 
(SOS) 827-2217 

CU Snider Campbell 
Credit Union Division 
Department of Banking 
Lew Wallace Building 

B 

S&L, 
cu 

Santa Fe, New Mexico 87503 
(505) 827-2217 

NEW YORK 

Muriel F. Siebert 
Superintendent of Banks 
Department of Banking -
2 World Trade Center, 32nd Floor 
New York, New York 10047 
(212) 488-2310 

Alan Cohen 
Deputy Superintendent 
Thrift Institution Division 
Department of Banking 
2 World Trade Center, 32nd Floor 
New York, New York 10047 
(212) 488-2380 

B 

S&L 

cu 

B' 
S&L, 
cu 

B 

NORTH CAROLINA 

James S. Currie 
Commissioner of Banks 
Department of Commerce 
P.O. Box 951 
Raleigh, North Carolina 27602 
(919) 733-3016 

George King 
Acting Administrator 
Office of Savings and Loans 
Department of Commerce 
P.O. Box 27945 
Raleigh, North Carolina 27611 
(919) 733-3525 

Roy High, Administrator 
Credit Union Division 
Department of Commerce 
P.O. Box 25249 
Raleigh, North Carolina 27611 
(919) 829-7501 

NORTH DAKOTA 

L. M. Stenehjem, Jr. 
Commissioner 
Department of Banking and 
· Financial Institutions 
1301 State Capitol 
Bismarck, North Dakota 58505 
(701) 224-2256 

OHIO 

Frederick E. Mills 
Superintendent of Banks 
Division of Banks 
Department of Commerce 
2 Nationwide Plaza 
Columbus, Ohio 43215 
(614) 466-,2932 
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OHIO (cont'd.) 

Clark W. Wideman, Superintendent 
Division of Building and Loan 

Associations 
Department of Commerce 
2 Nationwide Plaza 
Columbus, Ohio 43215 
(614) 466-3723 

Eugene F. Conkle, Superintendent 
Division of Credit Unions 
Department of Commerce 
2 Nationwide Plaza 
Columbus, Ohio 43215 
(614) 466-2384 

OKLAHOMA 

Robert Y. Empie 
Bank Commissioner 
State Banking Department 
Malec Building, 2nd Floor 
4100 Lincoln Boulevard 
Oklahoma City, Oklahoma 73105 
(405) 521-2783 

Wayne Osborn 
Deputy Commissioner 
State Banking Department 
Malco Building, 2nd Floor 
4100 Lincoln Boulevard 
Oklahoma City, Oklahoma 73105 
(405) 521-2783 

OREGON 

B, John B. Olin 
CU Superintendent of Banks 

Banking Division 
· ·Department of Commerce 

Busick Building 
Salem, Oregqn 97310 
(503) 378-4140 

OREGON (cont'd.) 

S&L Quintin Hess 

B 

Corporation Division, Savings 
and Loan Section 

Department of Commerce 
State Office Building 
1400 S.W. 5th Avenue, Room 206 
Portland, Oregon 97201 
(503) 229-5530 

PENNSYLVANIA 

Ben McEnteer 
Secretary of Banking 
Department of Banking 
P.O. Box 2155 
Harrisburg, Pennsylvania 17120 
(717) 787-6991 

S&L Walter L. Brenneman, Director 
Savings Association Bureau 
Department of Banking 

cu 

B 

P.O. Box 2155 
Harrisburg,.Pennsylvania i1120 
(717) 787-7~33 

Robert Sarsfield, Director 
Consumer Credit Bureau 
Department of Banking 
P.O. Box 2155 
Harrisburg, Pennsylvania 17120 
(717) 787-3717 

PUERTO RICO 

Carmen Ana Culpeper 
Acting Secretary of the 

Treasury 
Commonwealth'of Puerto Rico 
P.O. Box 4515 
San Juan, Puerto Rico 00905 
(809) 725-4815 
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RHODE ISLAND 

B, Edward L, Blue 
S&L Bank Commissioner 

Department of Business Regulation 
100 North Main Street 
Providence, Rhode Island 02903 
(401) 277-2405 

CU Peter Nevala 
Deputy Banking Commissioner 
Department of Business Regulation 
100 North Main Street 
Providence, Rhode Island 02903 
(401) 277-2405 

SOUTH CAROLINA 

B, Robert C. Cleveland 
CU Commissioner of Banking 

State Board of Bank Control 
1026 Sumter Street, Room 217 
Columbia, South Carolina 29201 
(803) 758-2186 

S&L Samuel F. Free 
Supervising Examiner, Building 

and Loan Associations 
1026 Sumter Street, Room 217 
Columbia, South Carolina 29201 
(803) 758-2186 

SOUTH DAKOTA 

B, Glen F. Ritterbusch, Director 
S&L Banking and ~inance Division 

Department of Commerce 

B 

State Capitol 
Pierre, South Dakota 57501 
(605) 773-3421 

TENNESSEE 

Thomas C. Mottern 
Commissioner of Banking 
Department of Banking 
James K. Polk State Office Building 
505 Deaderick Street 
Nashville, Tennessee 37219 
(615) 741-2236 

S&L 

cu 

TENNESSEE (cont'd.) 

John Neff, Director 
Building and Loan Division 
Department of Insurance 
114 State Office Building 
Nashville, Tennessee 37219 
(615) 741-3186 

Oliver G. Barnett 
Assistant Commissioner 
Division of Credit Unions 
Department of Banking 
James K. Polk State Office 

Building 
505 Deaderick Street 
Nashville, Tennessee 37219 
(615) 741-2236 

TEXAS 

B Robert E. Stewart 
Banking Commissioner 
Banking Department 
2601 North Lamar 
Austin, Texas 78705 
(512) 475-4451 

S&L L. Alvis Vandygriff 
Commissioner 
Department of Savings and Loan 
1010 Lavaca Street, Box 1089 
Austin, Texas 78767 
(512) 475-7991 

CU John P. Parsons 

B, 
S&L, 
cu 

Credi; Union Department 
914 East Anderson ~ane 
Austin, Texas 78753 
(512) 837-9236 

UTAH 

Richard L. Burt 
Acting Commissioner 
Department of Financial 

Institutions 
10 West 3rd South, Suite 331 
Salt Lake City, Utah 84110 
(801) 533-5461 
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VERMONT 

George A. Chaffee, Commissioner 
Department of Banking and Insurance 
State Office Building 
Montpelier, Vermont 05602 
(802) 828-3301 

VIRGIN ISLANDS 

Henry A. Millin 
Commissioner of Banking 
Office of the Lieutenant Governor 
Government Hill 
P.O. Box 450 
St. Thomas, U.S. Virgin 

Is lands 00801 
(809) 774-2991 

VIRGINIA 

Sidney A. Bailey 
Commissioner of Financial 

Institutions 
Bureau of Financial 

Institutions 
701 East Byrd Street, Suite 1600 
Richmond, Virginia 23219 
(804) 786-3657 

Lewis S. Trueheart 
Supervisor of Savings and Loans 
Suite 1600 
iOl East Byrd Street 
Richmond, Virginia 23219 
(804) 786-3658 

WASHINGTON 

B Michael D. Edwards 
· Supervisor of Banking . 

Banking· and Small Loans Division 
Deparmtent of General. 

Administration 
General Administration-Building 
Olympia, Washington 98504 
(206) 753-6520 

S&L, 

B, 
S&L 

cu 

B 

S&L 

·w ASHINGTON (cont 'd. ) 

R.H. Lewis, Supervisor 
Division of Savings and Loan 

Associations 
Department of General 

Administration 
General Administration Building 
Olympia, Washington 98504 
(206) 753-5597 

WEST VIRGINIA 

Phyllis Huff Arnold 
Commissioner of Banking 
Department of Banking 
State Office Building 6 
Room B-406 
Charleston, w~st Virginia 25305 
(304) 348-2294 

E.W. Turley 
Deputy Commissioner 
Department of Banking 
State Office Building 6 
Room B-406 
Charleston, West Virgini~ 25305 
(304) 348-2294 

WISCONSIN 

Thomas E. Pederson 
Commissioner 
Office of the Commissioner of 

Banking 
30 West Mifflin Street 
Room 401 
Madison, Wisconsin 53703 
(608) 266-1621 

R. J. t1c~1ahon 
Savings and Loan Commission 
131 West Wilson Street 
Suite 401 
Madison, Wisconsin 53702 
(608) 266-1821 
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WEST VIRGINIA (cont'd.) 

William Hughes, Commissioner 
Credit Unions 
310 North Midvale Boulevard 
P.O. Box 7960 
Madison, Wisconsin 53707 
(608) 266-0438 

B-19 

B, 
S&L, 
cu 

WYOMING 

~ight D. Bonham 
State Examiner 
Office of the State Examiner 
819 West Pershing Boulevard 
Cheyenne, Wyoming 82202 
(307) 777-7797 

Source: Adapted from information from the Conference of State Bank Supervisors, 
National Association of State Savings and Loan Supervisors, and the 
National Credit Union Administration. 
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APPENDIX B-3 

STATE AUTHORITIES WHICH REGULATE THE ISSUANCE 
OF SURETY BONDS AND INSURANCE 

Surety companies, insurance companies, and their agents are regulated by 
state insurance departments. Thi~ Appendix lists the name, address, and 
telephone number of the insurance commissioner in each state. 

ALABAMA 

Tharpe Forrester 
Commissioner of Insurance 
Department of Insurance 
453 Administration Building 
64 North Union Street 
Montgomery, Alabama 36130 
(205) 832-6140 

ALASKA 

Kenneth C. Moore 
Director of Insurance 
Division of Insurance 
Department of Commerce 
Pouch D 
Juneau, Alaska 99811 
(907) 465-2515 

AMERICAN SAMOA 

Patricia· G. Trammel 
Commissioner of Insurance 
Office of the Governor 
P~go Pago, American Samoa 96797 

ARIZONA 

J. Michael Low 
Director of Insurance 
Department of Insurance 
1601 West Jefferson 
Phoenix, Arizona 85007 
( 6.02) 255-4862 

ARKANSAS 

William H. L. Woodyard, III 
Insurance Commissioner 
Insurance Commission 
Department of Commerce 
400-18 University Tower Building 
Little Rock, Arkansas 72204 
(£01) 3 71-1325 

I 

I 

citIFORNIA 

RpbeJrt C. Quinn 
Ihsujance Commissioner 
D~~~#tment of Insurance 
lPJOI tan Ness Avenue 
S#i francisco, California 94102 
(~~$) 557-3245 

• 

1 

• I or 
R6.bert c; . Quinn 
Insurance Commissioner 
Department of Insurance 
6,00 South Commonweal th Avenue 
14th Floor 
Los Angeles, California 90005 
(213) 736-2551 

COLORADO 

J. Richard Barnes 
Commissioner of Insurance. 
Division of Insurance 
Department· of Regulatory Agencies 
106 Stat~ Offic~ Building 
Denver, Colorado 80203 

"(303) 866-3201 

CX69 page 242 of 252



B-21 

COMMONwEALTH OF THE NORTHERN ~ARIANAS 
ISLANDS 

Peter Van Nam Esser 
Acting Attorney General 
Office of the Governor 
Commonwealth of the Northern Marianas 

Islands 
Saipan, Marianas Islands 96950 
Overseas Operator (Commercial Call 

7111) 

CONNECTICUT 

Joseph C. Mike 
Insurance Commissioner 
Department of Insurance 
Room 425, State Office Building 
Hartford, Connecticut 06115 
(203) 566-5275 

DELAWARE 

David Elliott 
Insurance Commissioner 
Office of the Insurance Commissioner 
21 The Green 
Dover, Delaware 19901 
(302) 736-4251 

DISTRICT OF COLUMBIA 

James R. Montgomery, III 
Acting Superintendent of Insurance 
Department of Insurance 
614 H Street, N.W., Suite 512 
_Washington, D.C. 20001 
(202) 727-1273 

FLORIDA 

Bill Gunter 
Insurance Commissioner 
Department of Insurance and Treasury 
State Capitol, Plaza Level 2 
Tallahassee, Florida 32301 
(904) 488-3440 

GEORGIA 

Johnnie L. Caldwell 
Insurance Commissioner 
Office of the Comptroller General 
238 State Capitol 
Atlanta, Georgia 30334 
(404) 656-2056 

GUAM 

Jose R. Rivera 
Insurance Commissioner 
P.O. Box 2796 
Agana, Guam 96910 
(671) 472-6440 

HAWAII 

Clifford J. Miyoi, Administrator 
Insurance Division 
Department of Regulatory Agencies 
1010 Richards Street 
Honolulu, Hawaii 98611 
(808) 548-6522 

IDAHO 

Trent M. Woods 
Direc.tor of Insurance 
Department of Insurance 
700 West State Street, 2nd Floor 
Boise, Idaho 83720 
(208) 334-2250 

ILLINOIS 

Philip R. O'Connor 
Director of Insurance 
Department of Insurance 
320 West washington Street 
4th Floor 
Springfield, Illinois 62767 
(217) 782-4515 
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INDIANA 

Donald H. Miller 
Commissioner of Insurance 
Department of Insurance 
509 State Office Building 
Indianapolis, Indiana 46204 
(317) 232-2386 

IOWA 

Bruce W. Faudree 
Commissioner of I~surance 
Insurance Department of Iowa 
State Office Building 
G23 Ground Floor 
Des Moines, Iowa 50319 
(515) 281-5705 

KANSAS 

Fletcher Bell 
Commissioner of Insurance 
Insurance Department 
State Office Building, 1st Floor 
Topeka, Kansas 66612 
.(913) 296-3071 

KENTUCKY 

Daniel D. Briscoe 
Insurance Commissioner 
Department of Insurance 
151 Elkhorn Court 
Frankfort, Kentucky 40601 
(502) 564-3630 

LOUISIANA 

Sherman A. Bernard 
Commissioner of Insurance 
Department of Insur_ance 
950 North 5th Street 
Baton Rouge, Louisiana 70801 
(504) 342-5328 

B-22 

MAINE 

Theodore T. Briggs 
Superintendent of Insurance 
Department of Business Regulation 
State Office Building 
Augusta, Maine 04333 
(207} 289-3101 

MARYLAND 

Edward J. Birrane, Jr. 
Insurance Commissioner 
Insurance Division 
Department of Licensing and 

Regulation 
l South Calvert Street 
Baltimore, Maryland 21202 
(301) 659-4027 

MASSACHUSETTS 

Michael J. Sabbagh 
Commissioner of Insurance 
Insurance Division 
Executive Office of Consumer 

Affairs 
100 Cambridge Street 
Boston, Massachusetts 02202 
(617) 727-3357 

MICHIGAN 

Nancy A. Baerwaldt 
Commissioner of Insurance 
Insurance Bureau 
Department of Licensing and 

Regulations 
1048 Pierpont Street 
P.O. Box 30220 
Lansing, Michigan 48909 
'(517) 3i4-9724 
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MINNESOTA 

Michael D. Markman 
Commissioner of Insurance 
Insurance Division 
Department of Commerce 
500 Metro Square Building 
St. Paul, Minnesota 55101 
(612) 296-6907 

~ISSISSIPPI 

George Dale 
Commissioner of Insurance 
Insurance Department 
1804 Walter Sillers Building 
P.O. Box 79 
Jackson, Mississippi 39205 
(601) 354-7711 

MISSOURI 

C. Donald Ainsworth 
Director of Insurance 
Division of insurance 
Department -of Consumer Affairs, 

Regulation, a.~d Licensing 
515 East High Street 
P.O. Box 690 
Jefferson City, Missouri 65102 
( 314) 7 51-2451 

MONTANA 

Elmer V. Omholt 
Commissioner of Insurance 
State Auditor's Office 
Mitchell Building 
P.O. Box 4009 
Helena, Montana 59601 
(l.06 )· 449-2996 

1\1EBRASKA 

Walter D. Weaver 
Director of Insurance 
Department of Insurance 
301 Centennial Hall South 
Lincoln, Nebraska 68509 
(402) 471-2201 
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NEVADA 

Patsy Redmond 
Insurance Commissioner 
Insurance Division 
Department of Commerce 
Nye Building 
Carson City, Nevada 89710 
(702) 885-4270 · 

N"EW HAMPSHIRE 

Frank E. Whaland 
Insurance Commissioner 
Insurance Department 
169 Manchester Street 
Concord, New Hampshire 03301 
(603) 271-2261 

NEW JERSEY 

James J. Sheeran 
Commissioner of Insurance 
Department of insurance 
201 East State Street 
Trenton, New·Jersey 08625 
(609) 292-5363 

!ll"EW MEXICO 

Vincente Jasso 
Superintendent of Insurance 
Insurance Department 
P.O. Drawer 1269 
Santa Fe, New Mexico 87501 
(505) 827-2451 

NEW YORK 

Albert B. Lewis 
S.uperintendent of Insurance 
Insurance Department 
2 World Trade Center 
New York, New York 10047 
(212) 488-4124 
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NORTH CAROLINA 

John R. Ingram 
Commissioner of Insurance 
Department of Insurance 
P.O. Box 26387 
Raleigh, North Carolina 27611 
(919) 733-7343 

NORTH DAKOTA 

J. O. Wigen 
Commissioner of Insurance 
Insurance Department 
Capitol Building, 5th Floor 
Bismarck, North Dakota 58505 
(701) 224-2440 

OHIO 

Robert L. Ratchford 
Director of Insurance 
Depar~ment of Insurance 
2100 Stella Court 
Columbus, Ohio 43215 
(614) 466-2691 

OKLAHOMA 

Gerald Grimes 
Insurance Commissioner 
Insurance Department 
408 Will Rogers Memorial 
Oklahoma City, Oklahoma 
(405) 521-2828 

OREGON 

Josephine M. Driscoll 
Insurance Commissioner 
Insurance Division 
Department of Commerce 
158 Twelfth Street, N.E. 
Salem, Oregon 97310 
(503) 378-4271 

Building 
73105 
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PENNSYLVANIA 

Michael L. Browne 
Commissioner of Insurance 
Insurance Department 
1326 Strawberry Square 
Harrisburg, Pennsylvania 17120 
(717) 787-5173 

PUERTO RICO 

Ro.lando Cruz 
Commissioner of Insurance 
Old San Juan Station 
P.O. Box 3508 
San Juan, Puerto Rico 00904 
(809) 724-6565 

RHODE ISLAND 

Thomas J. Caldarone, Jr. 
Insurance Commissioner 
Insurance Division 
Department of·Business Regulations 
100 North Main Street 
Providence, Rhode Island 02903 
(401) 277-2246 

SOtJTH CAROLDlA 

Rogers T. Smith 
- Chief Insurance Commissioner 

Department of Insurance 
2711 Middleburg Drive 
Columbia, South Carolina 29240 
(803) 758-3266 

SOUTH DAKOTA 

Henry J. Lussem, Jr. 
Director of Insurance 
Commerce Depar~ment -
Insurance .Building 
Pierre, South Dakota 57501 
(605) 773-3563 
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TENNESSEE 

John C. Neff 
Commissioner of Insurance 
Department of Insurance 
114 State Office Building 
Nashville, Tennessee 37219 
(615) 741-2241 

TEXAS 

E. J. Voorhis 
Commissioner of Insurance 
State Board of Insurance 
1110 San Jacinto Boulevard 
Austin, Texas 78786 
(512) 475-2273 

UTAH 

Roger C. Day 
Commissioner of Insurance 
Insurance Department 

Commissioner 
326 South 5th East 
Salt Lake City, Utah 84102 
(801) 53-3-5611 

VERMONT 

George A. Chaffee 
Commissioner of Insurance 
Department of Banking and Insurance 
State Office Building 
Montpelier, Vermont 05602 
(802) 828-3301 

VIRGIN ISLANDS 

Henry A. Millin 
Commissioner of Insurance 
Office of the Lieutenant Governor 
P .. 0. Box 450 
Charlotte Amalie 
St. Thomas, Virgin Islands 00801 
(809) 774-2991 
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VIRGINIA 

James M. Thomson 
Commissioner of Insurance 
Bureau of Insurance 
State Corporation Commission 
700 Blanton Building 
P.O. Box 1157 
Richmond, Virginia 23209 
(804) 786-3741 

WASHINGTON 

Dick Marquardt 
Insurance Commissioner 
Office of the Insurance 
Insurance .Building AQ21 
Olympia, Washington 98504 
. (206) 753-7301 

WEST VIRGINIA 

Richard G. Shaw 
Insurance Commissioner 
Insurance Department 
2100 Washington Street, East 
Charleston, West Virginia 25305 
(304) 348-3394 

WISCONSIN 

Susan Mitchell 
Commissioner of Insurance 
Office of the Insurance 
· Commissioner 

123 West Washington 
Madison, Wisconsin 
(608) 266-3585 

WYOMI~G 

Avenue 
53702 

John T. Langdon 
Insurance Commissioner 
Insurance Department 
2424 Pioneer Avenue 
Cheyenne, Wyoming 82002 
(307) 7ii-7401 

Source: Insurance Information Institute, Insurance Facts, 1981-82 Edition, 
pp. 73-75. 

CX69 page 247 of 252



B-26 

APPENDIX B-4 

STATE BOARDS OF ACCOUNTANCY 

Alabama State Board of Public Accountancy 
424 Bell Building 
Montgomery, Alabama 36104 
Attn: Joseph G. Robertson 

Executive Director 
Telephone: (205) 265-89i6 

Alaska State Board of Public Accountancy 
Department of Commerce 
Division of Occupational Licensing 
Pouch D 
Juneau, Alaska 99811 
Attn: Mrs. Pat Temple 
Telephone: (907) 465-2548 

Arkansas State Board of Accountancv 
980 Plaza West 
Little Rock, Arkansas 72205 
Attn: William Yarbrough 

Executive Director 
T~lephone: (501) 3il-1520 

Arizona State Board of Accountancy 
1645 West Jefferson Street 
Phoenix, Arizona 85007 
Attn: Mrs. Alta F. Cushing 

Administrative Assistant 
Telephone: (602) 271-4134 

· California State Board of Accountancy 
1021 0 Street, Room A-596 
Sacramento, California 95814 
Attn: Donald 0. Otten 

Executive Secretary 
Telephone: (916) 445-5347 

Colorado State:Board of·Accountancv 
117 State Service Building 
Denver, Colorado 80203 
Attn: Mrs. Evelyn Brundage 

Executive Secretary 
Telephone: (303) 892-2869 

Connecticut State Board of Accountancy 
11 Asylum Street 
Hartford, Connecticut 06103 
Attn: Pasquale R. Siclari, Secretary 
Telephone: (203) 247-6106 

Delaware State Board of Accountancv 
P. O_. Box 121 
Newark, Delaware 19711 
Attn: William Markell 

Administrative Secretary 
Telephone: (302) 738-2554 

D.C. Board of Accountancy 
Occupational and Professional Licensing 

Division 
614 H Street, N.W., Room 109 
Washington, D.C. 20001 
Attn: William T. Barnes, Secretary 
Telephone: (202) 727-36i3 

Florida State Board of Accountancv 
3131 N.W. 13th Street 
Gainesville, Florida 32601 
Telephone: (904) 372-2032 

Georgia State Board of Accountancv 
166 Pryor Street, S.W. 
Atlanta, Georgia 30303 
Attn: C. L. Clifton 

Joint-Secretary 
Telephone: (404) 556-3941 

Guam Terr. Board of Public Accountancv 
P.O. Box 2996 
Agana, Guam 96910 
Attn: George Lee Palmer 

Secretary 

Hawaii Board of Accountancy 
Department of Regulatory Agencies 
P.O. Box 3469 
Honolulu, Hawaii 96801 
Attn: Herbert Chun 

Executive Secretary 
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Idaho State Board of Accountancy 
P.O. Box 2896 
Boise, Idaho 83701 
Attn: Mrs. Jeanette B. Drury 

Executive Secretary 
Telephone: (208) 384-2490 

Illinois 
Committee on Accountancy 
408 Metallurgy & Mining Building 
University of Illinois 
Urbana, Illinois 61801 
Attn: E. J. Smith, Secretary 
Telephone: (217) 333-1565 

B-27 

· Committee on Pub1ic Accountancy Comm. 
Ronald E. Stackler 
Director 
Department of Reg. & Educ., Room 112 
Capitol Building 
Springfi~ld, Illinois 62706 

Indiana State Board of Public Accountancy 
912 State Office Building 
Indianapolis, Indiana 46204 
Attn: Charles W. Stout, Secretary 
Telephone: (317) 633-6619 

Iowa Board of Accountancy 
627 Insurance .Exchange Building 
Des Moines, Iowa 50309 
Attn: Mrs. Thelma Crittenden 

Executive Secretary 
Telephone: (515) 288-8319 

Kansas Board of Accountancy 
325-K First National Bank Tower 
Topeka, Kansas 66603 
Attn: Mrs. Glenda Sherman, Secretary 
Telephone: (913) 357-4113 

Kentucky State Board of Accountancy 
310 West Liberty . 
Louisville, Kentucky 40202 
Attn: Bernard W. Gratzer 

Executive Secretary 
Telephone: (502) 589-9239 

State Board of CPAs of Louisiana 
1109 Masonic Temple Building 
333 St. Charles Avenue 
New Orleans, Louisiana 70130 
Attn: Mrs. Lydia F. Parek 

Executive Secretary 
Telephone: (504) 522-4940 

Maine Board of Accountancy 
84 Harlow Street 
Bangor, Maine 04401 
Attn: Lawrence E. Parker, Jr. 

Secretary 
Telephone: (207) 942-6702 

Maryland Board of Public Accountancy 
One South Calvert Building, 8th Floor 
Baltimore, Maryland 21202 
Attn: Mrs. Margaret M. Wilmer 

Executive Secretary 
Telephone: (301) 383-2134 

Massachusetts Board of Public 
Accountancy 

100 Cambridge Street, Room 1524 
Boston, Massachusetts 02202 
Attn: Rocco J. Antonelli 

Executive Secretary 
Telephone: (617) 727-3078 

Michigan Board of Accountancy 
Department of Licensing & Regulation 
1116 South Washington Avenue 
Lansing, Michigan 48926 
Attn: Wayne D. Cunningham 

Administrative Secretary 
T~lephone: (517) 373-0682 

Minnesota State Board of Accountancy 
1102 Wesley Temple Building 
Minneapolis, Minnesota 55403 
Attn: Leonard A. Rapaport 
Secretary-Treasurer 
Telephone: (612) 339-2781 
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Missisiiopi State Board of Public 
Accountancy 

4915 I-55 North 
Bailey & Bailey Plaza, Suite 208B 
Jackson, Mississippi 39206 
Attn: John W. Morgan, Secretary 
Telephone: (601) 981-3933 

Missouri State Board of Accountancy 
P.O. Box 613 
Jefferson City, Missouri 65101 
Attn: Mrs. Ruth Woodson 

Executive Secretary 
Telephone: (314) 751-2767 
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Montana State Board of Public Accountancy 
Lalonde Building, Room 7 
Helena, Montana 59601 
Attn: Joan DeBorde 

Administrative Assistant 
Telephone: (406) 449-3737 

Nebraska State Board of Public Accountancy 
100 North 56th Street, Suite 314 
Lincoln, Nebraska 68504 
Attn: Ray A. C. -Johnson, Secretary 
Telephone: (402) 466-8481 

Nevada State Board of Accountancy 
290 South Arlington Avenue 
Reno, Nevada 89501 
Attn: Mrs. Marguerite M. Callahan 

Executive Secretary 
Telephone: (702) 786-0231 

New Hampshire Board of Accountancy 
One Elm Street 
Milford, New Hampshire 03055 
Attn: Mervin D. Newton 

Secretary-Treasurer 
Telephone: (603) q73-6500 

New Jersey Board of CPAs 
1100 Raymond Boulevard, Room 420 
Newark, New Jersey 07102 
Attn: Mrs. Mary R. Lannon 

Secretary 
Telephone: (201) 648-3240 

New Mexico State Board of Public 
Accountancy 

6101 Marble, N.E., Suite 7 & 8 
Albuquerque, New Mexico 87110 
Attn: L.A.B. Parker, Executive 

Secretary 
Telephone: (505) 265-7709 

New York State Board for Public 
Accountancy 

State Education Department 
Room 1839, Twin Tower Building 
99 Washington Avenue 
Albany, New York 12210 
Attn: Robert G. Allyn 

Executive Secretary 
Telephone: (518) 474-3836 

North Carolina State Board of CPA 
Examiners 

P.O. Box 2248 
209 Lennox Building 
Chapel Hill, North Carolina 27514 
Attn: Mrs. Katherine D. Guthrie 

Executive Director 
Telephone: (919) 968-4449 

North Dakota State Board of Accountancv 
Box 8104 University Station 
Grand Forks, North Dakota 58201 
Attn: R. D. Koppenhaven 

Secretary-Treasurer 
Telephone: (701) 777-2923 

Accountancv Board of Ohio 
180 East Broad Straet, Suite 414 
Columbus, Ohio 43215 
Attn: Dan Joseph, Jr. Director 
Telephone: (614) 466-4135 

Oklahoma State Board of Public 
Accountancy 

265 West Court 
Oklahoma City, Oklahoma 73105 
At.tn: Mrs. Retha Duggan 

Executive Assistant 
Telephone: (405) 521-2397 
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Oregon Board of Accountancy 
Lab'or & Industries Building, 14th Floor 
Salem, Oregon 97310 
Attn: ~rs. Helen Garrett, Administrator 
Telephone: (503) 378-4181 

Pennsylvania State Board of Examiners 
of Public Accountants 

279 Boas Street, Room 406 
Harrisburg, Pennsylvania 17120 
Attn: Irving Yaverbaum, Secretary 
Telephone: (717) 787-3024 

Puerto Rico Board of Accountancy 
Box 3271 
San Juan, Puerto Rico 00904 
Attn: Justino Valles 

Administrative Officer 
Telephone: (809) 725-0142 

Rhode Island Board of Accountancy 
1429 Warwick Avenue 
Warwick, Rhode Island 02888 
Attn: Howard J. Swanson, Secretary 
Telephone: (401) 463-8900 

South C.arolina Board of Accountancy 
P.O. Box 11376 
Columbia, South Carolina 29211 
Attn: John S. Herin, Administrator 
Telephone: (803) 777-3178 

South Dakota Board of Accountancy 
_141 Nori:h Main Avenue, Suite 308 
Sioux· Falls, South Dakota 57102 
Attn: John E. Page, Executive·Director 
Telephone: (605) 336-1858 

Tennessee State Board of Accountancy 
1717 West End Building, Suite 300-A 
Nashv-ii!e, Tennessee 37203 
Attn: Clyde R. Watson, Secretary 
Telephone: (615) 741-2550 

Texas State Board of Public Accountancv 
940 Ameri~an Bank Tower 
221 West Sixth Street 
Austin, Texas 78701 
Attn: Mrs. Pauline Thomas 

Administrative Director 
Telephone: (512) 451-0241 

Utah Committee for Public Accountancv 
330 East Fourth South Street 
Salt Lake City, Utah 84111 
Attn: Floy W. McGinn, Director 

. Telephone: (801) 328-5711 

Vermont State Board of Accountancv 
Two Linden Street 
Brattleboro, Vermont 05301 
Attn: James C. Plumpton, Secretary 
Telephone: (802) 257-0551 

Virginia State Board of Accountancy 
Department of Professional and 

Occupational Registration 
P.O. Box 1-X 
Richmond, Virginia 23202 
Attn: Mrs. Ruth J. Herrink 

Secritary-Triasurer 
Telephone: (804) 786-2161 

Virgin Islands State Board of 
Accountancy 

Box 511, Charlotte Amalie 
St. Thomas, Virgin Islands 00801 
Attn: Ezra A. Gomez, Secretary 

Washington State Board of Accountancy 
210 East Union, Suite H 
Olympia, Washington 98504 
-Attn: Mrs. Helen Z. Peterson 

Administrative Assistant 
Telephone: (206) 753-2585 
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West Virginia Board of Accountancy 
1800 Washington Street, East; Room 463 
Charleston, West•Virginia 25305 
Attn: Willard H. Erwin, Jr., Secretary 
Telephone: (304) 348-3557 

Wisconsin Accounting Examining Board 
201 East Washington Avenue 
Madison, Wisconsin 53702 
Attn: James E. Bower, Secretary 
Telephone: (608) 266-3020 

Wyoming State Board of Accountancy 
Capitol Complex 
200 W. 25th Street 
Cheyenne, Wyoming 82002 
At-en: Mrs. R. Marion Davis~ 

Executive Secretary 
Telephone: (307) 777-7551 

Source: American Institute of Certified Public Accountants. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 


SEP 30 
MEMORANDUM 

SUBJECT: Transmittal of Interim Guidance on Financial Responsibility for Facilities Subject to 

FROM: 

RCRA Corrective Action 

TO: RCRA Senior Policy Advisors, Regions I - X
RCRA Enforcement Managers, Regions I - X
RCRA Key Contacts, Regions I - X 

This memorandum transmits the attached document entitled “Interim Guidance on Financial 
Responsibility for Facilities Subject to RCRA Corrective Action.” Financial assurance is an 
important aspect of the corrective action program. This document provides decision makers 
guidance in the implementation of financial responsibility requirements to ensure that owners and 
operators provide evidence of financial responsibility for corrective action that may become 
necessary in the This guidance will also assist the states that are authorized for corrective 
action in the implementation of financial assurance requirements, so please share it with them as 
appropriate. 

In some cases there may be some facility owners and operators that are unable or fail to 
provide financial assurance. Prompt enforcement action against non-compliant, financially viable 
entities is generally appropriate. We recognize that facility owners and operators that are bankrupt or 
have other financial problems may have difficulty securing financial assurance. We encourage 
innovative and site-specific approaches to address the difficulties financially stressed companies 
have in meeting financial assurance requirements. This guidance does not prescribe the use of any 
particular approach. Decision makers have the discretion to use approaches described here, or on a 
case-by case basis adopt a different approach as appropriate. 

ON 

PAPER 
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We appreciate the input we received from the Regional and State representatives 
who helped shape this document. Thank you to those of you who allowed members of 
your staffs to work on it. Some of them participated on the workgroup, and some 
reviewed drafts of the guidance and provided comments. We received input from all 10 
Regions as well as from ASTSWMO=s Corrective Action and Permitting Task Force and 
the States of Arkansas, California, Florida, Illinois, Michigan, New York, Ohio, Virginia, 
and Washington. 

Our offices are working on several projects in the area of financial assurance. We 
are forming work groups with your staffs and interested states to facilitate 
communication by sharing case studies and best practices. In addition, financial 
assurance training modules and courses are under development, as are efforts to include 
financial assurance data in RCRAInfo. For more information regarding financial 
assurance for corrective action, please contact Mary Bell at (202) 564-2256 or Dale 
Ruhter at (703) 308-8192. 

Attachment 

cc:
 
Regional Counsels (Regions I - X)
 
Paul Connor, OECA/OSRE
 
Neilima Senjalia, OECA/OSRE
 
Sandra Connors, OECA/OSRE
 
Monica Gardner, OECA/OSRE
 
Bruce Kulpan, OECA/OSRE
 
Peter Neves, OECA/OSRE
 
Mary Bell, OECA/OSRE
 
Tracy Gipson, OECA/OSRE
 
Matthew Hale, OSWER/OSW
 
Bob Hall, OSWER/OSW
 
Desi Crouther, OSWER/OSW
 
Tom Rinehart, OSWER/OSW
 
Betsy Devlin, OSWER/OSW
 
Dale Ruhter, OSWER/OSW
 
Brian Grant, OGC
 
Mary Beth Gleaves, OGC
 
Rosemarie Kelley, OECA/ORE
 
Lynn Holloway, OECA/ORE
 
Tom Kennedy, ASTSWMO
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Section 1: Introduction 

The purpose of this document is to provide guidance to EPA Regions and States authorized for 
corrective action (“authorized states”) regarding corrective action financial responsibility 
requirements at hazardous waste facilities subject to the Resource Conservation and Recovery 
Act (RCRA). This guidance addresses RCRA corrective action financial responsibility 
provisions at hazardous waste treatment, storage and disposal facilities (TSDFs) that are 
permitted or subject to RCRA § 3008(h) orders. 1 

This document does not address financial responsibility requirements for closure, post-closure 
care or third-party liability. 2  In addition, this document does not address every available option 
or approach; and some of the ideas suggested in this document may not be appropriate for all 
facilities. Finally, regulators should be aware that state laws and regulations may differ from 
federal requirements and may affect how the regulatory agency handles financial responsibility 
requirements. 

Corrective action entails conducting cleanup activities to address all unacceptable risks to human 
health or the environment from the release of hazardous waste or hazardous constituents at 
TSDFs. 3  The corrective action process generally includes the following elements: initial site 
assessment, site characterization, environmental indicators, selection and implementation of the 
remedy. 4 

If corrective action, when necessary, cannot be completed prior to the issuance of a permit to an 
owner or operator of a TSDF by the Administrator or an authorized State, the permit must 
contain a schedule of compliance for completing such corrective action and assurances of 
financial responsibility. 5  Thus, both EPA and authorized States must include assurance of 
financial responsibility for corrective action in permits that require corrective action. EPA is 

1 Advance Notice of Proposed Rulemaking, Scope and Definitions, 61 Fed. Reg. 19432, 
at 19441 (May 1, 1996) (hereinafter “the 1996 ANPR”). 

2 Regulations for closure, post-closure care and third-party liability are found in 40 CFR 
Part 264, Subpart H for owners and operators of permitted hazardous waste facilities, and 40 
CFR. Part 265, Subpart H for owners and operators of facilities operating under interim status. 

3See, e.g., discussion of corrective action authority in the context of permitting and 
Section 3008(h) orders in the 1996 ANPR at 19442-43 and 19453-54 (discussion of the 
definitions of “release” and “solid waste management unit”). 

4 The 1996 ANPR at 19436 and 19443; Environmental Indicators for Corrective Action 
and Corrective Action Process. RCRA Cleanup Reforms (www.epa.gov/correctiveaction). 

5 RCRA § 3004(u), 42 U.S.C. § 6924(u). 
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authorized to issue administrative orders or file civil judicial actions that impose corrective 
action financial responsibility requirements on facilities subject to 3008(h) orders. 6 

The primary purpose of the financial responsibility requirements for corrective action is to assure 
that funds will be available when needed to conduct necessary corrective action measures. 7  The 
intent of the RCRA financial responsibility requirements is, in part, to reduce the number of 
TSDFs that are insolvent or abandoned by their owners and operators, leaving the costs of 
corrective action to be borne by the public. 8 

Congress intended that facility owners and operators ensure that adequate funds would be 
available to complete the required corrective action so contaminated TSDFs do not become the 
responsibility of the federal Superfund or State cleanup programs. 9  It is important for regulators 
to require facility owners and operators to obtain financial assurance when the companies are 
financially healthy, so that resources are set aside in the event a company hits a financial decline. 

The Agency recognizes that there may be some facility owners and operators that are unable or 
fail to provide financial assurance. Prompt enforcement action against non-compliant, 
financially viable entities is generally appropriate. In cases where the owner or operator is 
insolvent or bankrupt and is having difficulty securing financial assurance, regulators could 
consider requiring the owner or operator on a case-by-case basis to provide financial assurance 
pursuant to a compliance schedule as part of an enforcement action, while also performing the 
necessary corrective action. Regulators are encouraged to work with financially distressed 
facility owners and operators to develop practical facility-specific cleanup goals that protect 
human health and the environment, and to assure, using all appropriate tools, that the regulated 
community complies with financial assurance requirements. 

EPA has not promulgated detailed regulations for financial assurance for corrective action. EPA 
codified the statutory requirements for owners and operators of permitted facilities, but did not 
codify requirements for owners and operators of facilities operating under interim status. 
Regions and authorized States have discretion in determining how to address the corrective 
action financial assurance requirements at each RCRA TSDF to meet the regulatory and 
statutory requirements in light of the specific circumstances at that facility. 

EPA recognizes that the main goal of regulators in implementing the corrective action 

6 RCRA § 3008(h), 42 U.S.C. § 6928(h); see e.g., 63 Fed. Reg. 56710, at 56716 (Oct. 22, 
1998) and 65 Fed. Reg. 70954, at 70966 (Nov. 28, 2000). 

7 Interim final rule with request for comments, Future Regulatory Activity, 47 Fed Reg. 
32274, at 32279 (July 26, 1982). 

8 The 1996 ANPR at 19434, Statutory and Regulatory Requirements. 

9 The 1996 ANPR at 19434, Statutory and Regulatory Requirements. 
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requirements is to protect human health and the environment presented by releases at RCRA 
facilities, and that financial assurance involves matters with which regulators are sometimes not 
familiar. By this guidance, EPA hopes to assist regulators in understanding the purpose and 
importance of financial assurance for corrective action and the regulator’s role in ensuring that 
financial assurance is sufficient. 

This guidance document does not address all issues related to financial responsibility for 
facilities subject to RCRA corrective action. We expect to issue follow-up guidance to address 
some of the outstanding issues, such as model language options for administrative orders. 

Section 2: Statutory and Regulatory Requirements for Providing 
 
Financial Assurance for Corrective Action at Hazardous Waste Treatment, 

Storage and Disposal Facilities
 

RCRA TSDF owners and operators are required to demonstrate financial responsibility for 
corrective action as may be necessary to protect human health and the environment primarily to 
ensure adequate funds are available to undertake the necessary corrective action at the facility in 
the event, for example, the facility owners and operators are unable or fail to do so. Under 
RCRA § 3004(u), permits issued by the Administrator or a State “shall contain schedules of 
compliance for such corrective action (where such corrective action cannot be completed prior to 
issuance of the permit) and assurance of financial responsibility for completing such corrective 
action.” 

RCRA § 3004(v) further requires that corrective action be taken beyond the facility boundary 
where necessary to protect human health and the environment unless the facility owner or 
operator concerned demonstrates to the satisfaction of the Administrator that, despite its best 
efforts, it was unable to obtain the necessary permission to undertake off-site corrective action. 

Federal regulations at 40 CFR § 264.101 codify the requirements of RCRA § 3004(u) and (v). 
“The owner or operator of a facility seeking a permit for the treatment, storage or disposal of 
hazardous waste must institute corrective action as necessary to protect human health and the 
environment for all releases of hazardous waste or constituents from any solid waste 
management unit” and “the permit will contain assurances of financial responsibility for 
completing such corrective action.” Further, “[t]he owner or operator must implement corrective 
actions beyond the facility property boundary, where necessary . . . “; and “[a]ssurances of 
financial responsibility for such corrective action must be provided.” 

At permitted TSDFs, financial assurance requirements for corrective action are imposed through 
the permit. The part of the permit that includes requirements for financial assurance for 
corrective action may be issued by an authorized State, or where States are not authorized, by 
EPA. 

At facilities that are issued RCRA § 3008(h) orders, EPA may rely on its administrative order 
authority, rather than on permits, to impose financial assurance requirements. Under RCRA § 
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3008(h), EPA may issue administrative orders requiring corrective action or such other response 
measures as EPA may deem necessary to protect human health or the environment. EPA’s 
authority under this section includes, among other things, the authority to require financial 
assurance for corrective action. Most authorized States have § 3008(h)-like authority. 
Regulators are encouraged to include financial responsibility requirements in corrective action 
orders issued to TSDF owners and operators. 

RCRA regulations authorize the use of various mechanisms to provide financial assurance for 
closure, post- closure, and third-party liability including any one, or a combination of, if 
appropriate, trust fund, surety bond, letter of credit, insurance, corporate guarantee, or 
qualification as a self-insurer by means of a financial test. EPA may allow these financial 
mechanisms to establish financial assurance for corrective action under either permits or 
administrative orders. EPA may allow other financial mechanisms as well if the facility owner 
or operator demonstrates to the satisfaction of the Agency, that such mechanisms provide an 
acceptable level of financial assurance, and the mechanism is otherwise consistent with federal 
law. 10 Authorized States may allow these or other financial assurance mechanisms that are 
consistent with the requirements of their own laws and provide adequate assurance. 11 

Section 3: Implementation of Financial Assurance Requirements for Corrective Action: 
Timing, Cost Estimating and Mechanisms 

In the legislative history of RCRA § 3004(u), Congress expressed concern that unless all 
hazardous constituents released from solid waste management units at permitted facilities are 
addressed and cleaned up more sites will be added to the Superfund program in the future, with 
little prospect for control or cleanup. 12  Although detailed regulations to govern financial 
assurance for corrective action were proposed by the Agency, they were not finalized. Instead, 
EPA codified the statutory requirements for owners and operators of permitted facilities. The 
Agency has emphasized that regulators should ensure that financial assurance requirements are 
applied appropriately to ensure remedies proceed expeditiously and facility owners and operators 
have the necessary funds to implement corrective action. 13 

3.1 Timing and Cost Estimating 

10 For further discussion of this subject, see preamble to the Proposed Rule, Allowable 
Mechanisms, 55 Fed. Reg. 30799, at 30856 (July 27, 1990), and RCRA § 3004(a) & (t), 42 
U.S.C. § 6924(a) & (t); 40 CFR Parts 264, Subpart H & 265, Subpart H. 

11 RCRA § 3009, 42 CFR § U.S.C. § 6929. 

12 The 1996 ANPR at 19434, citing H.R. Rep. No. 198, 98th Cong., 1st Sess., part 1, 61 
(1983). 

13 The 1996 ANPR at 19455. 
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The Agency has acknowledged the difficulties regulators face in determining when financial 
assurance for corrective action should be established and the amount of financial assurance to 
require. In the 1996 ANPR, EPA stated that financial assurance demonstrations have been 
ordinarily required at the time of remedy selection. 14  The Agency has also said the degree of 
investigation and subsequent corrective action necessary to protect human health and the 
environment varies significantly across facilities. Since few cleanups will follow exactly the 
same course, decision makers should have significant latitude to structure the corrective action 
process, develop cleanup objectives, and select remedies appropriate for facility-specific 
circumstances.15  Since no final rule was issued by the Agency concerning the timing of financial 
assurance for corrective action, regulators have the flexibility to tailor the timing and 
requirements for financial responsibility to facility-specific circumstances. 16 

In determining the timing and the amount of financial assurance at a particular site, there are 
several approaches for regulators to consider. One approach is to require financial assurance for 
known releases at the time of final remedy selection, and the associated cost estimates are 
known. The advantage of this approach is that the regulator can use this cost to determine the 
amount of financial assurance to require. However, a disadvantage to this approach is that funds 
are set aside relatively late in the process, often not before major costs are incurred. 17  Since it 
frequently takes several years from the time a facility becomes subject to corrective action for 
the facility to reach the final corrective measures selection stage of the process, there is a risk 
that a facility owner or operator’s financial situation could deteriorate during that time. If the 
owner or operator’s financial health declines and there is not sufficient financial assurance in 
place, the responsibility to fund the cleanup may shift to the regulating agency and/or taxpayers. 

Another approach in determining the timing and amount of financial assurance at a particular 
facility is to require owners and operators to demonstrate financial assurance once it is 
determined corrective action is necessary, but before the corrective measures are selected and 
corrective action costs are known. This approach would require a facility owner or operator or 
the regulator to make an early estimate of the likely cost of corrective action at the facility, and 
require the facility owner or operator to provide financial assurance for that cost. After the 
corrective measures are determined and better cost estimates are known, the financial assurance 
could be adjusted up or down, consistent with the revised cost estimate. This approach would set 
aside funds for corrective action costs at an earlier stage. However, it may be difficult to 

14 The 1996 ANPR at 19454, Financial Assurance. 
 

15 The 1996 ANPR at 19440, Program Management Philosophy. 
 

16 The 1996 ANPR at 19454, Financial Assurance.
 

17 The 1986 ANPR at 37860, Timing and Amount of Financial Assurance. 
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determine a reasonable amount for som 18e facilities. 

Regulators also should consider the nature of the cleanup involved at a particular site. Although 
early implementation of the corrective action program focused on final cleanups, more recently 
the trend has been towards ensuring interim measures and stabilization. 19  Since final remedy 
implementation may be delayed at some facilities, based on information available at the 
beginning of the corrective action process, it may make sense to require TSDF owners and 
operators to demonstrate financial assurance for early stages of the corrective action process on a 
site-specific basis. For example, where it is known that the costs of the investigation are certain 
to be quite substantial and/or when the facility is in poor financial condition, regulators may wish 
to consider requiring financial assurance to cover the estimated cost of the investigation. At 
other facilities, regulators may determine it is necessary and appropriate to require financial 
assurance for significant interim measures as well. An example of such an interim measure is 
installing and maintaining a groundwater well system to stop a plume of contamination from 
further migration. 

Initially, the financial assurance required could be limited to those activities, such as the 
investigation and interim measures, that are deemed necessary at the beginning of the process. 
Later, if it is determined that additional corrective measures are required and what those 
corrective measures will be, regulators could require financial assurance to be established for 
those corrective measures. Regulators could structure the financial assurance requirements in 
the permit or administrative order so that the facility owner or operator could demonstrate 
financial assurance incrementally. The financial assurance could be adjusted as the work is 
conducted, and as the costs of subsequent stages become known. Some financial assurance 
mechanisms might be better suited to this approach than others. 

18 The 1986 ANPR at 37860, Timing and Amount of Financial Assurance. 

19As the corrective action program began to mature it became clear to regulators that final 
cleanups were difficult and time consuming to achieve, and an emphasis on final remedies at just 
a few facilities could divert limited resources from addressing ongoing releases and 
environmental threats at many other facilities. As a result, the Agency established the 
Stabilization Initiative in 1991 which increased the rate of corrective actions by focusing on 
near-term activities to control or abate threats to human health and the environment and prevent 
or minimize the further spread of contamination. In addition, in response to the Government 
Performance and Results Act of 1993 (GPRA) and criticism that the agency focused too much on 
administrative process rather than actual cleanups, EPA developed two specific environmental 
indicators for the corrective action program: Human Exposures Controlled Determination and 
Groundwater Releases Controlled Determination. The indicators are facility-wide measures that 
are obtained when there are no unacceptable risks to humans due to contaminants or when 
migration of contaminated groundwater is controlled. Thus, the current approach to corrective 
action focuses on ensuring interim measures and stabilization actions (The 1996 ANPR at 
19436). 
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There are potential advantages in requiring TSDF owners and operators to demonstrate financial 
assurance earlier and incrementally, rather than at final remedy selection. This approach could 
assure that funding will be available for stabilization activities so that the facility does not 
present an unacceptable risk in the near-term if it defaults. Demonstrating financial assurance 
incrementally could increase the amount of resources available for cleanup work while reducing 
the financial burden on the facility owners and operators of providing a large amount of financial 
assurance for remedy implementation. 

Depending on the mechanism selected, it is possible for the regulator to structure the requirement 
for financial assurance so that the amount set aside is reduced or increased at specified intervals 
as the corrective action work is characterized and conducted. Permits or administrative orders 
would be modified accordingly. Regulators may structure the financial assurance so the amount 
is reconsidered at regular intervals (e.g., annually) corresponding with completion of the various 
stages of corrective action at a particular facility. The amount of financial assurance should also 
account for inflation. 

We recommend that estimates be based on costs that would be incurred by an independent, third-
party in order to ensure that the full costs of corrective action will be covered in the event an 
owner or operator is not able to fulfill its obligations. EPA’s 1986 proposed rule for financial 
assurance for corrective action contains some discussion of some of the elements that may be 
relevant to a cost estimate. 20  Often, however, regulators will need to rely on the institutional 
knowledge that exists in their Region or State to estimate the costs of some of these activities 
when actual costs are not known. 

The language of the permit or administrative order should be crafted carefully to ensure that the 
financial assurance requirements are clearly set forth and that the amount necessary for the 
particular facility is established and maintained. Regulators may also consider including a 
provision in an order providing that if the facility owner or operator fails to establish and maintain 
the financial assurance as required, the facility owner or operator may be subject to enforcement 
action, including civil penalties. In addition, clear definitions of operative terms, such as “failure 
to fulfill corrective action obligations” will help insure compliance. 

3.2 Mechanisms 

Since EPA has not promulgated specific regulations for financial assurance for corrective action, 
regulators have the flexibility to determine which mechanism an owner or operator may use to 
satisfy the financial assurance requirements. Often regulators look to other regulatory provisions 
pertaining to financial assurance for guidance such as the regulations for closure and post-closure 
care and third-party liability at TSDFs at 40 CFR Part 264, Subpart H. These provisions allow 
owners and operators of TSDFs to demonstrate financial responsibility through a trust fund, 

20  Advance Notice of Proposed Rulemaking, 51 Fed Reg, 37854, at 37862 (Oct. 24, 
1986) (hereinafter “the 1986 ANPR”). 
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surety bond, a letter of credit, insurance, corporate guarantee, or qualification as a self-insurer by 
means of a financial test. Any one, or any combination of these mechanisms may be used if 
appropriate, to satisfy the financial assurance requirements for corrective action given the specific 
circumstances. EPA may allow other mechanisms to provide financial assurance for corrective 
action as well, if the facility owner or operator demonstrates to the satisfaction of the Agency that 
such mechanisms provide an acceptable level of financial assurance, and the mechanisms are 
otherwise consistent with federal law. 21  States may use these or other financial assurance 
mechanisms, provided they are permissible under their own laws and provide adequate levels of 
assurance. Each mechanism has unique characteristics so regulators should carefully evaluate the 
advantages and disadvantages of each when determining which should be used. 

Regulators may also look to the regulations for municipal solid waste landfill facilities at 40 CFR 
Part 258.74, Subpart H, and the regulations for underground storage tanks at 40 CFR Part 280.90, 
Subpart G for guidance as well. 22 

EPA urges regulators to exercise caution in drafting the actual language of the mechanism to be 
used for a specific facility. For example, regulators should not necessarily rely on the exact 
language in the regulations because that language does not relate specifically to corrective action. 
The language of the mechanism or instrument for financial assurance should be drafted for the 
specific purpose of providing financial assurance for corrective action at the specific facility 
being addressed in order to ensure its availability in the event that the owner or operator fails to 
fulfill its obligations. 

The permit or administrative order can be drafted to include provisions to help ensure the 
adequacy of the financial assurance mechanism.  For example, the document could be drafted to 
include the specific mechanism the facility owner or operator must provide or a specific range of 
options that would be acceptable to the regulating agency. For administrative orders, the selected 
mechanism would require approval by the regulating agency. In addition, the administrative 
order could set forth consequences in the event the owner or operator fails to establish and 
maintain the financial assurance as required. 

Use of each mechanism implicates a specialized area of law and finance. Regulators should work 
with experts in those fields in reviewing the mechanisms proposed prior to approval to ensure 
sufficiency. Once a mechanism is selected, there are various techniques to ensure the mechanism 
remains effective. In the regulations mentioned above, for example, mechanisms such as the 
financial test are monitored to ensure the company continues to meet both the financial and the 
record keeping and reporting requirements. Monitoring of third-party mechanisms, such as surety 

21  Proposed Rule, Allowable Mechanisms, 55 Fed. Reg. 30799, at 30856 (July 27, 1990). 

22  The financial assurance regulations referenced above are available electronically at 
www.epa.gov/epahome/cfr40  (Title 40, Chapter I, Subchapter I Solid Wastes (Parts 239-299), 
Part 264 p.64; Parts 258.74 p.47; Parts 280.90 p.36). 
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bonds also ensures the surety remains financially viable. This can be done, for example, by 
confirming that the surety continues to be included in the U.S. Treasury’s Circular 570. 
Monitoring by regulators can be facilitated by, for example, imposing regular reporting 
requirements on the owner or operator. 

As important as regular monitoring are requirements for reporting any termination or cancellation 
of the financial assurance instrument. The regulatory authority could require notice of the intent 
to cancel, terminate or fail to renew an instrument. This notice could provide sufficient time for 
the owner or operator to obtain a replacement or, if one is not available, allow the regulator 
enough time to call in the instrument and ensure that funds will be available for the work. In 
addition, when a corporate guarantee is used, the corporate guarantor could be required to provide 
immediate notice whenever it no longer meets the financial test. When this occurs, the facility 
owner or operator could be required to provide an alternative financial assurance mechanism. 
The financial assurance regulations referenced above provide examples of how this can be 
structured. 

In sum, regulators have considerable discretion in determining how to address financial assurance 
requirements that are protective of human health and the environment. The Agency suggests 
using the approach that is best suited to the particular facility being addressed. Practical cleanup 
requirements should be developed that enhance timely, efficient and protective cleanups based on 
facility-specific circumstances. 

Section 4: Responding to Facilities that Claim an Inability to Provide Financial 
Assurance for Corrective Action 

4.1	 Evaluating the Financial Health of a Facility Where the Owner/Operator 
Claims a Limited Ability to Provide Sufficient Financial Assurance 

Where financial assurance for corrective action has not yet been provided by the owner or 
operator of a TSDF, an owner or operator could claim, at the time the financial assurance must be 
provided, that it cannot afford the required financial assurance or claim that no one is willing to 
provide it for them. Where corrective action cannot be completed prior to issuance of the permit 
RCRA and current federal regulations explicitly mandate permits issued to owners and operators 
of TSDFs must contain schedules of compliance for corrective action and assurances of financial 
responsibility for completing such corrective action. 23  Likewise, owners and operators of 
facilities subject to RCRA 3008(h) administrative orders are typically required to provide 
financial assurance. In cases where the facility owner or operator claims it is unable to afford the 
required financial assurance, EPA recommends that regulators evaluate the financial health of the 
owner or operator to determine whether the claim is valid. Regulators should obtain the expertise 
of a financial analyst when making this determination. 

23 RCRA § 3004(u), 40 CFR § 6924(u); 40 CFR § 264.101. 
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A good starting point for reviewing the financial condition of an owner or operator would be the 
individual or company’s financial statements and tax returns. Generally, reviewing a company’s 
records from the last five years will be sufficient. The facility owner or operator should not have 
any difficulty voluntarily providing such information to document a legitimate claim. 

Regulators should keep in mind that the value of an entity’s financial statements and tax returns is 
limited because these documents generally reflect past financial performance from which future 
performance may only be predicted. They do not provide certainty about an owner or operator’s 
future financial situation. 

Regulators should also keep in mind that an owner or operator that submits financial information 
generally will have the expectation that such information will be retained as confidential and not 
released to the public. EPA has specific procedures that must be followed in the event that an 
entity that submits financial information claims that the information is confidential. 24  Each State 
regulator is encouraged to review his or her State’s rules regarding such information. 

Besides financial information provided by the owner or operator, regulators may also find useful 
information from other sources, such as Dun & Bradstreet (D&B), the Securities and Exchange 
Commission (SEC), and LEXIS-NEXIS. In addition, both Moody’s and Standard & Poor’s 
provide bond ratings. These services may have information that may be helpful in predicting a 
company’s future performance, and therefore, its ability to provide financial assurance. 

D&B can provide a broad range of information such as bankruptcy filings, suits and liens, and 
credit opinions. Regulators can use D&B to identify and group entities within an organization, 
and link parents with subsidiaries. D&B also provides business deterioration and high risk alerts. 

Private services, such as D&B, provide useful reference tools, but the costs of collecting and 
analyzing the data from these services can be high, so regulators may not have access to them. 
Access to EDGAR, SEC’s online database is publicly available at no cost. EDGAR is available 
at www.sec.gov/index/htm.  However, the SEC only has financial information on publicly traded 
companies, with assets of $10 million or higher. It is important to note that previous analysis by 
EPA found significantly higher bankruptcy rates for owners and operators that have a net worth 
less than $10 million. 25 

If the regulator determines that the owner or operator’s claim is valid, the regulator must decide 
the best course of action to try to bring the owner or operator into compliance with financial 
assurance requirements during the period leading up to final remedy selection. If the facility 
owner or operator concerned demonstrates that it is working toward complying with the 
requirements, and that there is a reasonable prospect of providing financial assurance in the near 

24 40 CFR Part 2.208, Subpart B. 

25 Notice of Proposed Rulemaking, 59 Fed. Reg. 51523, at 51527 (Oct. 12, 1994). 
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future, the regulator may consider requiring the owner or operator to provide the financial 
assurance in accordance with a schedule, while also performing the necessary corrective action. 
The compliance schedule should clearly set forth, in detail, what the owner or operator must do, 
when the owner or operator must do it, and the milestones and reporting requirements. In 
addition, the compliance schedule should require the owner or operator to submit updates on its 
financial situation. For interim status facilities, regulators should consider including such terms 
in an administrative order. For permitted facilities, the regulators may need to modify the permit 
to accomplish the same result. 

If the regulator determines that the facility owner or operator’s claim is not valid, a variety of 
options are available to the regulator to ensure that the owner or operator complies with the 
financial assurance requirements. For example, depending upon the circumstance the regulator 
could issue an administrative order requiring compliance with RCRA financial assurance 
requirements and/or seek penalties for noncompliance, or file an action for injunctive relief in 
court. 

4.2 Environmental Claims in Bankruptcy Filings 

When the owner or operator of a facility subject to RCRA corrective action requirements files for 
bankruptcy, financial assurance issues become further complicated. While bankruptcy law is 
generally favorable to the government in enforcing corrective action and financial assurance 
requirements against debtors, there are often other considerations that should be evaluated 
pragmatically. 

Typically, a financially distressed business will continue to operate and will file a Chapter 11 
bankruptcy case, which provides an opportunity for the company to restructure its debts. If the 
company cannot solve its financial problems, it may seek to liquidate by filing a Chapter 7 
bankruptcy case or by having its Chapter 11 case converted to Chapter 7 liquidation. Issues 
relating to financial assurance vary depending upon whether the bankruptcy case is a Chapter 11 
or Chapter 7 case. 

In a Chapter 11 bankruptcy case, the debtor usually remains in possession and control of its 
property and continues to operate its business while seeking a solution to its financial problems. 
A Chapter 11 debtor is not excused from its obligation to comply with environmental laws and 
regulations in the operation of its business, including financial assurance requirements.26  The 
regulating agency may take appropriate enforcement action to compel compliance or to assess a 

26 In Safety-Kleen, Inc. (Pinewood) v. Wyche, 274 F.3d 846 (4th Cir. 2001), the court held 
that in a Chapter 11 case a state administrative order requiring compliance with RCRA financial 
assurance requirements remains in effect, notwithstanding the filing of a Chapter 11 petition by 
the debtor because the primary purpose of financial assurance requirements is to deter 
environmental misconduct. 
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civil penalty.27  Environmental enforcement actions brought by the government against companies 
in bankruptcy are generally excepted from the bankruptcy automatic stay pursuant to the "police 
power" exemption in 11 U.S.C. §362 (b)(4). 

The regulating agency’s response to a Chapter 11 bankruptcy may differ depending on the 
situation. For example, if the facility owner or operator has established and is maintaining 
adequate financial assurance at the time that it declares bankruptcy, then the regulating agency 
could act to secure that financial assurance by whatever means is appropriate given the particular 
financial assurance mechanism.  It is possible that, upon notice of bankruptcy, the issuer may 
attempt to terminate an instrument established for financial assurance. In such a case, the 
regulating agency will have to act swiftly to decide whether to make a demand for payment to 
secure the funds before the termination of the specific financial assurance instrument occurs. 
Such demand for payment would typically direct payment of the secured amount into an already 
established standby trust, where the funds would be available to finance the ongoing corrective 
action work. This approach works best where the mechanism for demanding such payment is 
specified in the language of the specific instrument that established the financial assurance. 
Ultimately, the party responsible for payment on the financial assurance will be forced to bring a 
claim in the bankruptcy proceeding against the debtor for any payment required by the regulating 
agency under a financial assurance mechanism established prior to the filing of bankruptcy (such 
claims are considered “contingent claims” and are subject to bankruptcy). 

Where the facility owner or operator has not established financial assurance or an appropriate 
amount of financial assurance for corrective action, it is important for the regulating agency to 
assert itself in the bankruptcy proceeding to ensure that the resources of the owner or operator are 
available to address the necessary corrective action. Facilities that file for Chapter 11 bankruptcy 
protection and plan to emerge from bankruptcy as an operating TSDF could be required as part of 
the bankruptcy process, to establish and maintain financial assurance for corrective action. 
Regulating agencies need to be involved in the bankruptcy proceeding to ensure that this is the 
case. Where an owner or operator that has declared Chapter 11 bankruptcy does not intend to 
continue operating as a TSDF and will, therefore, no longer receive hazardous waste, the 
regulating agency should endeavor to ensure that sufficient resources are made available to 
complete the necessary corrective action at the facility. 

Regulators should also be aware that some bankruptcy courts allow Chapter 11 liquidations where 
the debtor remains in possession, no trustee is appointed, and the debtor proposes and the 
creditors vote on and approve a plan of liquidation. Abandonment of contaminated property may 
occur in such Chapter 11 liquidations. 

In a Chapter 7 bankruptcy case, the debtor ceases operations and its business is liquidated. A 
Chapter 7 trustee is appointed who sells the assets of the debtor and distributes any proceeds to 

27 Once a penalty is assessed or a judgment on the penalty is obtained, the automatic stay 
prohibits collection activities other than through the bankruptcy process. 
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creditors in accordance with the priority scheme set forth in the Bankruptcy Code. The Chapter 7 
trustee may seek to abandon contaminated property that cannot be sold. While the debtor’s 
obligations for cleaning up the contaminated property are not discharged by the bankruptcy, the 
debtor rarely has the resources to perform such work. More often than not, the financial 
assurance previously established by the debtor may be the only significant source of funding for 
corrective action. 

Issues that arise when a regulated entity files for bankruptcy are complex. In some instances the 
law is unsettled or may vary depending upon the jurisdiction. Regulators must consult with legal 
counsel when cases involving bankruptcy arise in order to ensure that their regulating agency’s 
rights are preserved. 

Section 5: Conclusion 

RCRA requires permits issued to owners and operators of hazardous waste TSDFs to provide 
assurances of financial responsibility for completing corrective action as may be necessary to 
protect human health and the environment. In addition, financial assurance requirements should 
generally be included in corrective action administrative orders issued under Section 3008(h) of 
RCRA, 42 U.S.C. § 6928(h). Regulators have flexibility to tailor financial responsibility 
requirements to facility-specific circumstances. EPA recommends structuring the governing 
document, either permit or administrative order to ensure that facility owners and operators obtain 
an appropriate mechanism to satisfy the financial responsibility requirements for corrective 
action. The mechanism should ensure that sufficient funds are available to undertake the 
necessary corrective action at the facility in the event the facility owner or operator is unable or 
fails to so do. Failure of a facility owner or operator to comply with financial responsibility 
requirements may put human health and the environment at risk. 

Section 6: Use and Purpose of this Document 

This document is not a regulation nor does it change or substitute for the statutory provisions 
described in this document. Moreover, this document does not confer legal rights or impose legal 
obligations upon any member of the public. 

While EPA has made every effort to ensure the accuracy of the discussion in this document, the 
obligations of the regulated community are determined by statutes, regulations, or other legally 
binding requirements. In the event of a conflict between the discussion in this document and any 
statute or regulation, this document would not be controlling. Because this document cannot 
impose legally-binding requirements EPA and State decision-makers retain the discretion to adopt 
approaches on a case-by-case basis that differ from this guidance where appropriate. 

The general description provided here may not apply to a particular situation based upon the 
circumstances. Interested parties are free to raise questions and objections about the substance of 
this document and the appropriateness of the application of this document to a particular situation. 
EPA and other decision-makers retain the discretion to adopt approaches on a case-by-case basis 
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that differ from those described in this document where appropriate. 

This is a living document and may be revised periodically without public notice. 

For additional information contact: Mary Bell at (202) 564-2256, bell.ma  or Dalery@epa.gov,

ruhter.dale@epa.gov.Ruhter at (703) 308-8192, 
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Brooke York 

york.brooke@epa.gov (404) 562-8025
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PROFESSIONAL EXPERIENCE 

Region 4 United States Environmental Protection Agency – Atlanta, Georgia 
Enforcement and Compliance Assurance Division 
Chemical Safety and Land Enforcement Branch 
RCRA Enforcement Section  
September 2023 – Present  
RCRA Enforcement Technical Advisor 

• Plan, organize, and direct the activities of the RCRA Enforcement Section, ensuring that they
comply with legal and regulatory requirements.

• Serve as the RCRA Senior Advisor and technical authority by providing advice and expertise to
the section's planning and programmatic requirements.

• Provide expert guidance and coaching to compliance monitoring staff on highly technical
compliance inspection procedures and complex compliance inspection reports.

• Serve as technical program authority in civil settlement and litigation proceedings. Develop and
complete complex enforcement cases.

• Lead CCR Enforcement Workgroup and hold monthly meetings to discuss progress on the
implementation of the coal combustion residuals (CCR) Enforcement Strategy.

• Coordinate with ECAD, LCRD, SEMD, EPA HQ, ORC legal staff, state agencies on resources
needed to support RCRA and CCR enforcement work.

• Evaluate complex environmental issues with cross media contamination or challenges for multi
statute / multimedia actions including CERCLA, SARA, EPCRA, CAA, RCRA, CWA, TSCA,
FIFRA, and OPA.

• Collaborated with senior officials inside and outside my agency and/or organization to build
consensus for strategic planning purposes.

• Gained cooperation and built consensus among senior level management related to my area of
expertise.

• Managed, coached and/or mentored staff.
• Served as a senior staff member to whom others look to for advice and guidance in completing

assignments.
• Led teams that resolved technical problems.
• Coordinate enforcement activities, including negotiation of settlements, and strategy

development.
• Develop enforcement and compliance commitments for the RCRA Enforcement Section to be

incorporated in the Regional Strategic Plan.
• Lead the RCRA Enforcement Section Inspection Targeting Planning Process by identifying and

coordinating targets with the state coordinators.
• Ensure that the RCRA Compliance Monitoring Strategy requirements and national priority

commitments are met such as environmental justice, climate change, PFAS and CCR via the
Inspection Targeting Planning Process.
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• Recommend inspection assignments and finalize inspection targets to RCRA Enforcement
Section and LSASD staff.

• Develop Regional Priorities, as appropriate and by established deadlines, based on new and
existing RCRA enforcement program areas such as PFAS, Coal Combustion Residuals (CCR),
RCRA compliance initiatives, RCRA Core Program, environmental justice, e-manifests, and
climate change to be incorporated in the Regional Strategic Plan.

• Develop templates and/or standard operating procedures (SOPs) to implement new and existing
program initiatives and coordinate integration between the Section and the Branch, Division, and
the Region 4 Office of Regional Counsel.

• Update and revise the RCRA Enforcement Section SOPs, as needed.
• Maintain and direct the portion of the SharePoint site related to the Quality Assurance Field

Activities Procedure (QAFAP), SOPs, and templates.
• Analyze new and proposed RCRA regulations or program directives related to RCRA

enforcement and compliance program areas such as PFAS, CCR, RCRA compliance initiatives,
environmental justice, and climate change that may substantially impact the program’s way of
doing business, as needed.

• Develop a revised CCR Enforcement Strategy for based on the final NECI CCR Implementation
Strategy.

• Provide expert advice and assistance to state and/or local governments by answering their direct
phone calls and emails within two business days, timeframe provided, or two business days after
returning from leave or travel.

• Provide clear briefings/presentations both internally and externally which articulate issues
succinctly, with appropriate background and context, including perspectives from state, federal,
and/or stakeholders within the specified timeframes.

• Serve as counselor to other recognized senior technical experts and provide regional expertise on
highly complex and controversial RCRA compliance monitoring and enforcement issues
involving new and existing RCRA enforcement program areas such as PFAS, Coal Combustion
Residuals (CCR), RCRA compliance initiatives, RCRA Core Program, environmental justice,
and climate change. Exercise supervisory personnel management responsibilities.

• Represent the Agency with a variety of functional area organizations.
• Serve as a technical advisor and assistant to management on issues pertaining to hazardous waste

enforcement, remedial action, clean-up, sampling, policy.
• Management or directing activities of the enforcement program, including cost documentation

activities, referrals, unilateral administrative orders, administrative orders on consent, judicial
consent decrees.

• Develop, research, and interpret policies, regulations, and laws.
• Served as a supervisor, team leader or project coordinator.
• Coached and mentored staff to achieve desired results.
• Evaluated the effectiveness of a complete project or program goal.
• Followed-up with colleagues, team members, and others to ensure timeliness in meeting

milestones.
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• Participate on national workgroups to develop policies, enhance or refine policies, brief
management on policies, and interpret and apply policies in complex situations, including PFAS
cross media (Superfund, RCRA, CWA) policies.

• Planned work assignments to be assigned to colleagues, team members, and others.
• Reported progress to senior management.
• Resolved conflicts, differences or problems among colleagues, team members, and others.
• Reviewed completed work for technical adequacy and timeliness.

Region 4 United States Environmental Protection Agency – Atlanta, Georgia 
Enforcement and Compliance Assurance Division 
Chemical Safety and Land Enforcement Branch 
RCRA Enforcement Section  
August 2021 – August 2023 
Environmental Engineer/Enforcement Coordinator 

• Develop and implement operating procedures to ensure compliance with policy and regulation,
including but not limited to the On-site Civil Inspection Procedures Rule, and routine unit
operational functions.

• Provide technical and programmatic support to colleges and junior staff, as needed, to support
development and mission advancement.

• Provide technical and strategic advice on RCRA Subtitle C enforcement and compliance matters
involving diverse stakeholders, including the public, management, private sector, and
nontechnical individuals.

• Review all RCRA enforcement documents for technical adequacy and consistency.
• Evaluate RCRA enforcement work products and provide constructive counsel and coaching to

achieve program improvement.
• Interpreted or implemented the multiple environmental regulations, including Comprehensive

Environmental Response, Compensation and Liability Act (CERCLA), Superfund Amendments
and Reauthorization Act (SARA), Clean Air Act (CAA), Resource Conservation and Recovery
Act (RCRA), Clean Water Act (CWA), Safe Drinking Water Act (SDWA), Toxic Substances
Control Act (TSCA), Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), Oil Pollution
Act (OPA), National Contingency Plan (NCP), Emergency Planning & Community Right to
Know Act (EPCRA), National Environmental Policy Act (NEPA).

• Lead teams of diverse stakeholders to achieve mutually beneficial environmental settlements.
• Evaluate or interpret the use of imminent and substantial endangerment authorities under

CERCLA Section 106, RCRA Section 7003, CAA Section 303, SDWA Section 1431, to achieve
environmental clean-up in complex environmental situations.

• Provide training related to RCRA enforcement and inspection procedures, SharePoint and
electronic routing to managment and staff to better improve business processes.

• Provide training and mentorship to junior staff. and team members to ensure their involvement,
understanding and success using the concepts of RCRA.

• Attend all RCRA enforcement meetings.
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• Coordinate with technical experts on technical matters and ensure that the appropriate expertise
is involved in enforcement matters.

• Develop and issue timely consent agreements and final orders, unilateral orders, complaints, and
referrals to the Department of Justice, primarily under Sections 3008, 3013, and 7003 of RCRA.
Many of these on RCRA National Compliance Initiative cases.

• Provide advice on development of policy and oversight compliance assurance strategies and
priorities, and the establishment enforcement and compliance assurance program evaluation
procedures.

• Gained cooperation and built consensus among senior level management related to my area of
expertise.

• Provide technical leadership and oversight in the planning and directing of RCRA enforcement
program oversight and reviews.

• Develop, arrange, conduct, and/or participate in seminars, workshops, and training courses
related to enforcement policies and principles.

• Oversee and conduct case development and enforcement activities involving complex policy and
environmental challenges.

• Manage and develop administrative, civil, or criminal enforcement cases and programs.
• Develop policy and procedures for the enforcement programs.
• Manage and use data, for quality and to ensure the effectiveness of the compliance and

enforcement programs.
• Review, identify, analyze, and resolve intergovernmental relations issues with an emphasis on

environmental enforcement programs.
• Provide technical support to ongoing investigations, enforcement actions, and prosecutions.
• Oversee compliance with orders, settlement agreements and consent decrees.
• Present complex facts on controversial environmental issues/subjects to groups of people with

conflicting viewpoints.
• Counsel employees on job performance and conflict resolution and make recommendations for

awards and promotions.
• Provide clear and concise communication to groups of people of varying backgrounds to explain

regulations, policies, including team members in my organization, supervisors and managers in
my organization, legal staff in my organization, business/industry officials, non-technical
audiences, scientists and researchers, and State/Local officials.

• Make formal oral presentations to decision-making bodies, advisory boards, and collaborative
stakeholder groups.

United States Environmental Protection Agency – Washington, D.C. 
Office of Civil Enforcement   
Waste and Chemical Enforcement Division  
Waste Enforcement Branch   
October 2022 – January 2023  
Environmental Engineer/Enforcement Coordinator  
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• Develop and implement operating procedures to ensure compliance with policy and regulation,
including but not limited to the On-site Civil Inspection Procedures Rule, and routine unit
operational functions.

• Provide technical and programmatic support to colleges and junior staff, as needed, to support
development and mission advancement.

• Provide technical and strategic advice on RCRA Subtitle C enforcement and compliance matters
involving diverse stakeholders, including the public, management, private sector.

• Manage and use data in support of enforcement activities.

Region 4 United States Environmental Protection Agency – Atlanta, Georgia 
Mission Support Division 
Immediate Office 
March 2021 – August 2021 
Special Assistant to the Director 

• As Special Assistant to the Mission Support Division Director, the I am responsible for assisting
the Director and the Deputy Director with complex policy issues and coordinating regional office
interactions with EPA Headquarters on Strategic Planning and hot issues. The incumbent reports
directly to the MSD Division Director.

• Review proposed policies for completeness of analytical evaluations and for coordination within
EPA and with other agencies, states, Congress, and outside constituencies, as directed by the
Division Director.

• Review briefing papers and policy documents pertaining to prominent and emerging issues for
soundness and accuracy to ensure program materials and proposed actions are appropriate.
Coordinate closely with the regional Divisions to ensure that the Director is provided with
information that is administratively in accordance with agency policy and in a well-presented
format. These reviews involve complex issues that have a significant impact on industry and
public and environmental well-being. Coordinate with Office Team Leaders, support staff team,
other special assistants, scheduler and other key individuals to ensure a smooth flow of
documents to ensure appropriate deadlines are met.

• Collaborated with senior officials inside and outside my agency and/or organization to build
consensus for strategic planning purposes.

• Identify program issues which involve particularly difficult or sensitive decision-making actions
arising in Region 4 related to regulatory policy, science, technology, and/or legislative mandates.
This includes major program activities, outputs, and policy regarding implementation of related
programs under the various statutes. Use a wide range of qualitative and/or quantitative methods
to analyze and synthesize pertinent information on prominent and emerging issues which may
impact the Region; anticipate potential questions, problems, or policy issues which subsequently
may arise, and brings these to the Division Director’s attention. Ensure potentially
controversial/complex approaches or positions on prominent and emerging issues are fully
analyzed and discussed with appropriate staff and management before decisions are made.
Assure quality control of products (i.e. clarity, consideration of alternatives and adequacy of
analytical support information). Continually meet with a wide range of Regional program
personnel to keep abreast of latest issues and developments to track critical items for the
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Division Director. Monitor activity and developments at the national, state and local levels as 
well as at the EPA Agency level and in the public forum (e.g., in the press) to keep the Division 
Director fully informed on latest developments, controversies, and positions of various parties 
involved in or affected by these emerging issues. Review, filter, and analyze incoming 
information to see that it is communicated and distributed as appropriate in a timely fashion. 
Collaborate closely with press and relevant program office staff to ensure that adequate and 
current summary briefings exist on priority substantive programs and issues, and regional 
reinvention programs. Ensure appropriate coordination and communication with EPA 
Headquarters on strategic planning and sensitive issues.  

• Serve as the liaison between the Divisional program offices. Coordinate activities/issues that
need involvement by the Divison Director and Deputy Division Director. Assist the Division
Director by communicating agency priorities, direction, and initiatives for the flow of Regional
activity. Demonstrate professional judgment and sensitivity to issues which affect EPA to keep
Division Director advised and organized and to ensure overall balance of the Division’s
immediate office. Serve on the Regional Management Committee to address internal
management and communication issues. Coordinate special events involving the entire regional
office, including staff and management retreats and other regional events and activities.

• Coordinate with the Executive Assistant to ensure that the Division Director’s appointment
schedule for meetings and events is in accordance with the Regional Administrator’s priorities.
Serve as focal point for special requests from EPA Headquarters related to priority issues and
visits to Atlanta by Agency and other government Officials.

Region 4 United States Environmental Protection Agency – Atlanta, Georgia 
Enforcement and Compliance Assurance Division 
Chemical Safety and Land Enforcement Branch 
Land, Asbestos and Lead Enforcement Section  
February 2020 – March 2021 
Environmental Engineer/Enforcement Coordinator

• Develop and implement operating procedures to ensure compliance with policy and regulation,
including but not limited to the On-site Civil Inspection Procedures Rule, and routine unit
operational functions.

• Provide technical and programmatic support to colleges and junior staff, as needed, to support
development and mission advancement.

• Provide technical and strategic advice on RCRA Subtitle C enforcement and compliance matters
to diverse stakeholders, including management, private sector, and nontechnical individuals.

• Review all RCRA enforcement documents for technical adequacy and consistency.
• Evaluate RCRA enforcement work products and provide constructive counsel and coaching to

achieve program improvement.
• Lead teams of diverse stakeholders to achieve mutually beneficial environmental settlements.
• Participation in FIFRA E-Commerce COVID-19 Product Review Training and enforcement

initiative.
• Led a multi-disciplinary, diverse, professional staff or team.
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• Counsel employees on job performance and conflict resolution and make recommendations for
awards and promotions.

• Develop or review performance plan agreements.
• Provide training related to SharePoint and electronic routing to managment and staff to better

improve business processes during COOP.
• Provide training and mentorship to junior staff. and team members to ensure their involvement,

understanding and success using the concepts of RCRA and LBP.
• Provide support and organization for the Lead Based Paint Program.
• Act as the Document Control Officer for all RCRA Confidential Business Information after

determining the status of all CBI currently secured. Establish an electronic CBI System that
tracks the location, dissemination, and destruction of RCRA CBI in Region 4. Ensure that staff
are properly trained and documented in the management of CBI. Maintain and organize CBI files
in accordance with the regulatory requirements and available guidance and policy.

• Guide and direct a team to successfully develop and implement an enforcement and compliance
state oversight and grant review of the Lead Based Paint Program, Renovation and Repair
Program, and Lead Abatement in authorized states. Coordinate with staff across divisions to
accomplish goals.

• Attend Lead Based Paint, Disclosure show cause meetings.
• Develop consent agreements and final orders on RCRA National Compliance Initiative cases.
• Provide advice on development of policy and oversight compliance assurance strategies and

priorities, and the establishment enforcement and compliance assurance program evaluation
procedures.

• Provide technical leadership and oversight in the planning and directing of RCRA enforcement
program oversight and reviews.

• Develop, arrange, conduct, and/or participate in seminars, workshops, and training courses
related to enforcement policies and principles.

Federal Executive Board (FEB) Leadership Government Class President 
October 2019 – September 2020 

• Organize an execute Executive Lunch and Learns Sessions from June to August 2020.
• Represent the FEB Leadership Government Class at FEB Board Meetings, clearly

communicating milestones and career development experienced by the cohort.
• Facilitate effective communication with the FEB Leadership Government Class and outside

stakeholders.
• Encourage and organize group events and outings to facilitate team building and career

development for the cohort.
• Provide coaching and mentorship to class members on a routine and an ad hoc basis.
• Identify development opportunities not currently in the curriculum and bring them to the FEBs

attention for possible inclusion.
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• Develop, organize, implement and direct activities of the Mock Interview Pilot Program
spanning multiple agencies across the country focused on preparing senior staff and management
for career advancement.

Region 4 United States Environmental Protection Agency – Atlanta, Georgia 
Land, Chemicals and Redevelopment Division 
RCRA Programs and Cleanup Branch 
RCRA Corrective Action Section 
January 2017 - February 2020 
Environmental Engineer 
Corrective Action and Permitting Project Manager  

• Manage or direct the development and implementation of effective procedures for the utilization
of the Superfund Enterprise Management System in the RCRA Corrective Action Section.

• Ensure that RCRA permits and corrective action projects are managed efficiently and effectively
so that they progress through the permitting/corrective action process in a timely, responsible,
consistent, and technically sound manner.

• Develop, initiate and implement creative solutions to regulatory and technically complex
environmental issues while considering public health impacts, regulatory requirements and
precedents.

• Collaborate with all stakeholders to issue RCRA/HSWA permits and/or manage corrective
action activities. This will includes working with State and federal officials, the owners and
operators of regulated facilities, and REPA contractors to write draft and final RCRA permits, to
find solutions to RCRA permitting problems, and to remove obstacles to obtaining RCRA
permits or putting other approved controls in place.

• Prepare, direct, review and/or provide meaningful technical feedback on hazardous waste site
investigation and remediation, including preliminary assessment, site inspections, engineering
evaluation, cost analysis, screening-level or baseline ecological risk assessment, human health
risk assessment, remedial investigation reports, feasibility study reports, RCRA facility
investigation, field sampling plans, quality assurance project plans, proposed plans, records of
decision, statement of basis, and 5-year reviews.

• Review proposed policies using judgement and discretion and prepares comments for
management on applicability, completeness, acceptability and impact.

• Facilitate teamwork through communicating frequently with all project participants regarding
project goals and expectations. Team-work and collaborative problem-solving will be
demonstrated, when applicable. At a minimum, a monthly meetings or conference calls.

• Demonstrate leadership through the anticipation, identification, and/or prevention of
problems/impediments or, alternatively, the resolution or elimination of problems/impediments,
to achieving project milestones and goals.

• Provide support to project managers and management regarding cost estimating and financial
assurance including development, analysis, and negotiation of acceptable cost estimates and
financial assurance.
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• Provide recommendations to Regional management, States, and colleges on both technically and
regulatory complex issues.

• Develop orders and permits ensuring that they: encompass the appropriate steps to address
known, suspected, or future releases of hazardous constituents, implement necessary controls to
prevent releases, and are enforceable.

• Utilize all RCRA cleanup and enforcement avenues, as appropriate, to achieve project specific
cleanup objectives.

• Ensure that all reviews are conducted within a reasonable timeframe and will result in
programmatically and technically accurate work products that are supported by regulation,
policy, and/or guidance and are clearly understandable, sound, and, as appropriate, enforceable.
Resulting in appropriate remediation strategies and ensure the consistent application of action
levels.

• Ensure community engagement efforts are conducted at assigned facilities, and that effective
communication with the public is facilitated. This includes site fact sheets, public meetings
and/or hearings, administrative record, site mailing list development, attendance at local
community meetings, response to public comments, etc.

• Provide technical expertise and direction to States, facilities, and their consultants in the issuance
of RCRA permits and/or the investigation and remediation of contaminated facilities.

• Maintain sound technical judgment, clearly supported by regulation, policy, or guidance, in the
development of permits, technical review comments, and/or response to other RCRA permitting
or corrective action documents.

• Provide technical expertise in RCRA permitting, particularly organic air emission requirements,
and Financial Assurance in the RCRA permitting and corrective action process.

• Mentor and provide training to other project managers in the concepts of RCRA permitting and
corrective action.

• Maintain and demonstrate a working knowledge of the RCRA regulations, policies, and
guidance, and provides program advice and support to the Region and States.

• Prepare oral and written analyses on new and proposed rule-makings, evaluating their impact on
EPA R4’s regulatory resources, regulated enterprises, and the public.

• Serve as RCRA liaison to the public for public inquiries related to the RCRA program.
• Coordinate with EPA Headquarters, EPA Regional offices, State offices, facilities, and any other

offices or the public.
• Support Community Engagement efforts in the RCRA Division per the RCRA Division

Community Engagement Program Work Plan and supports the goals and objectives of the
National OSWER Community Engagement and Environmental Justice Initiatives.

• As Project Coordinator, establish and implement strategy, objectives, and performance measures
for assigned projects and determine costs and environmental benefits.

Region 4 United States Environmental Protection Agency 
Resource Conservation and Restoration Division, Immediate Office 
November 2015 – December 2019 
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Special Assignment to provide Financial Assurance and cost estimation expertise to the RCR Division 
(part-time).  

• Provide comprehensive review of financial reports, cost estimates, and financial assurance
mechanisms submitted directly to the Region 4 Regional Administrator in response to the
financial assurance requirements of 40 CFR 264 Subpart F (264.101), 40 CFR 264 Subpart H,
and 40 CFR 761 Subpart D (TSCA/PCB). Ensuring financial assurance documentation is
adequate, complete and timely.

• Provide comprehensive reviews of financial assurance (FA) mechanisms (instruments) provided
to EPA and authorized state environmental agencies to determine compliance with state and
federal FA regulations (RCRA and TSCA/PCB).

• Provide comprehensive reviews of environmental restoration cost estimates provided to EPA and
authorized state environmental agencies to determine compliance with state and federal FA
regulations, guidance and policies.

• Determine that the facility-submitted financial mechanisms are both suitable for the facilities’
financial situations and fully meet the specifications of the regulations as to form and content.
Make enforcement recommendations to managers when facilities fail to comply with the
regulations.

• Develop internal government cost estimates for remediation projects (RCRA, TSCA/PCB,
CERCLA, and others) at the request of government stakeholders both within the RCR Division
and outside of the Division and Region.

• Develop parametric and detailed in-house cost estimates of the Resource Conservation and
Recovery Act (RCRA) and Toxic Substances Control Act (TSCA) regulated facilities in support
of the EPA Region 4 RCRA and TSCA/PCB regulatory programs, and as requested by EPA
Headquarters, other EPA regions, and state and local environmental agencies.

• Serve as technical and regulatory consultant to EPA headquarters, other EPA regions, and state
and local government agencies regarding financial assurance issues, mechanisms and cost
estimating practices and procedures.

• Conduct financial assurance reviews of state permitted facilities, identify and clearly
communicate any deficiencies to the state and/or the facility. Provide support to the state partners
to ensure facility compliance.

• Conduct comprehensive financial assurance record reviews of facilities undergoing RCRA
corrective action, permitted RCRA facilities and facilities having PCB approvals.

• Develop detailed and comprehensive in-house cost estimate of RCRA-regulated facilities,
environmental restoration projects, and other environmental clean-up projects to determine the
adequacy of the facility-prepared cost estimate. Using widely accepted cost estimation
techniques and available software and data (CostPro, RACER, Excel, RSMeans, and ECHOS) to
develop in house cost estimates.

• Ensure permitted (RCRA) and approved (TSCA/PCB) facilities meet the regulatory requirements
for financial assurance by conducting complete reviews of corrective action, clean-up, closure
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and post-closure plans, approval, permit and supporting documentation, and the corresponding 
cost estimates.  

• Review new financial assurance instruments, or annual updates to existing ones, to determine
their completeness and compliance with the requirements of the regulations.

• Review and analyze cost estimates and financial assurance instruments submitted by regulated
facilities or parties and make recommendations for acceptance or modifications.

• Review facility-prepared cost estimates to determine adequacy of the quantities and unit pricing
which underlie the financial assurance instruments.

• Review new or existing Corrective Action permits/orders, and TSCA/PCB Approvals issued by
EPA to determine the degree of Financial Assurance provision and facility compliance.

• Researching cost data sources to update the financial assurance cost database used to evaluate
facility-prepared cost estimates.

• Assisting state agency staff with requests related to financial assurance regulations and policies.
• Represent EPA Region 4 nationally in financial assurance workgroups, including but not limited

to monthly financial assurance calls with HQ and the EPA regions and states.
• Work closely with staff and facilities to obtain detailed cost estimates and mechanisms that meet

the regulatory and policy requirements. Providing support through cost estimate and financial
assurance review resulting in constructive comments which result in the establishment of proper
and adequate financial assurance.

• Assist project managers in obtaining financial assurance for corrective action and TSCA/PCB
facilities. This assistance includes writing formal letters requesting cost estimates and financial
assurance for ongoing activities and/or remedy implementation; development of in-house cost
estimates; review of facility generated cost estimates; negotiation of estimated costs using well
documented sources and policy; and review of financial assurance submittals.

• Coordinate with financial assurance coordinators in EPA Headquarters, other EPA Regions and
in state agencies to facilitate the uniform dissemination and application of financial assurance
regulations and policies.

Region 4 United States Environmental Protection Agency – Atlanta, Georgia 
Resource Conservation and Restoration Division 
RCRA Enforcement and Compliance Branch 
December 2010 – January 2017 
Environmental Engineer 

 RCRA and TSCA/PCB Inspections and Reviews 
• Routinely coordinate and lead environmental compliance evaluation inspections, follow-up

inspections, focused compliance inspections, case development inspections, inter and intra-
Agency briefings, interviews, and facility briefings, including sampling efforts, with

• State Agencies, other EPA regional program media and support offices, criminal investigators,
and other Federal Agencies to determine regulatory compliance.
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• Conducted more than 150 lead inspections at complex regulated facilities determining
compliance with applicable RCRA and/or TSCA/PCB statutory, regulatory, permit/approval, and
enforcement instruments in accordance with current Agency policies and guidance.

• Routinely and independently conduct site inspections of regulated facilities, involving landfills,
incinerators, boilers, research and development, voluntary clean-up, remediation,
decontamination, and/or storage, including the collection of environmental data, review of
applications, permits, and approvals.

• Provided regulatory and technical compliance assistance to the RCRA and TSCA/PCB regulated
communities.

• Provided technical and regulatory advice to management and supervisors on complex, highly
visible, and politically sensitive environmental projects, making recommendations for next steps
based on technical expertise, interpretation, and implementation of regulations, Agency policy
and guidance.

• Independently identified more than 40 separate facilities in significant non-compliance with the
applicable RCRA and/or TSCA/PCB statutory, regulatory, and permit/approval requirements
requiring further action.

• Promptly written reports detailing complex process-based inspections and regulatory
requirements.

• Researched and interpreted facility environmental compliance records, applications, permits,
approvals, sampling results, annual reports, and confidential business information.

• Provided substantive comments from an enforcement and compliance perspective on RCRA and
TSCA/PCB applications, permits and approvals in coordination with permit/approval application
and/or renewal.

• Issued formal information requests to related entities identifying key documentation to ensure
compliance with the applicable State and Federal regulations.

• Completed non-financial record reviews in the field as part of routine inspections, in follow
through to requests for information, and in support of Regional Enforcement Priorities.

• Completed appropriate RCRA Info data entry, Integrated Compliance Information System
inspection forms, environmental justice evaluations, environmental justice forms, and updates
branch data systems.

• Significantly contributed to the accomplishment of the ROECB Annual Commitment System
(ACS) enforcement commitments per fiscal year.

• Provided both effective and professional communication with a variety of public and private
stake holders conveying the Agency's interests and position in support of the Agency's Mission
and Objectives.

• Provided training and mentorship to team members to ensure their involvement, understanding
and success.

• RCRA and TSCA/PCB Case Development, Project Management, and Enforcement Activities
• Independently plan and carry out environmental protection projects and programs which involve

the independent determination of approach, methods, conflict resolution, coordination, and goal
establishment.
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• Provide leadership to teams working on a variety of different environmental projects with
numerous stake holders.

• Coordinated enforcement activities with all stake holders, involving regional or national experts,
and the National Enforcement Investigation Center, as appropriate.

• Lead or co-lead the development of enforcement strategies, inspection planning, information
gathering, by leading environmental inspections to determine regulatory compliance, develop
compliance strategies to comply with environmental laws and regulations, conduct monitoring of
compliance schedules for regulated entities, provide advice on compliance with environmental
laws and regulations, analyze data and prepare analyses to support enforcement and compliance
priorities, interact with state and federal organizations on environmental compliance, participate
in the development of policies and regulations.

• Worked collaboratively with agencies to facilitate information exchange, solve problems, build
partnerships, and develop lasting working relationships.

• Worked collaboratively with the State and local Agencies to ensure that they are knowledgeable
about the Federal enforcement cases brought by EPA in their respective Agency, as necessary.

• Manage and use data in support of enforcement activities.
• Develop and/or contribute to briefing papers, presentations, regulatory position summaries,

administrative records, public notices, regulatory training, and other case and/or program
development documents and support.

• Calculated penalties in accordance with the most recent penalty policies and developed
correlating penalty justification memo.

• Developed administrative, civil, and criminal enforcement cases, using Agency enforcement
policies and procedures.

• Provided technical support to ongoing investigations, enforcement actions, and criminal
prosecutions, including oversight of orders with ongoing corrective action, compliance activities,
and settlement agreements.

• Reviewed and provided technical comments on applications, permits, approvals, work plans and
proposals.

• Oversight of facilities with ongoing environmental clean-up, and/or compliance activities
involving challenging technical and scientific factors, sensitive political and community
involvement, multi-stakeholder concerns, multiple responsible parties, and highly profiled via
various public media outlets, while ensuring that all milestones, including removal, treatment,
and construction, were met within allowable timeframes in accordance with applicable State and
Federal policy, guidance, and orders.

• Oversight of compliance with orders, settlement agreements, and consent decrees.
• Developed written products for review or presentation to higher-level officials which include

materials for briefings, meetings, conferences, memorandum, formal correspondence, procedural
materials, standard operating procedures, correspondence which consolidates input from several
different sources, technical reports that include recommendations, advice, analytical data, and
interpretation and application of RCRA and TSCA/PCB regulations.
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• Participated in the negotiation team (regional management, attorney, and DOJ attorneys, as
appropriate) with the goal to settle and resolve enforcement cases within reasonable timeframes.

• Drafted for review and execution complex technical, and legal documents including. The
documents prepared include inspection reports, case development documents, show cause letters,
notices of violations, State notifications, formal enforcement documents, consent agreements,
compliance orders, administrative orders, referrals, work plans, and other documents needed to
support environmental programs and projects.

• Developed various written materials for audiences with various background including
employees, managers, other federal agencies and departments, state and local governments, the
general public, congress, senior government officials, private industry, and public interest
groups.

• Drafted case summaries and recommendations addressing complex issues on development of
enforcement cases, environmental regulations and policies.

• Prepared presentations to team members, supervisors, managers, academic faculty, government
and private organizations, external audiences and private organizations.

• Completed an environmental justice review, and the appropriate data sheets for each final
enforcement action.

• Competed data entry and associated forms into regional and national databases following the
filing of an enforcement action.

• Reviewed regulated facilities’ self-disclosure evaluations and documented results in memoranda
to Office of External Affairs.

RCRA Hazardous Waste State Coordination 
• Served as RCRA State Coordinator to the State of Mississippi from January 2011 to September

2014, and to the State of Georgia from October 2014 to present.
• Collaborated with national, regional, and State workgroups and colleagues to identify facilities

and industry sectors that merit inspection or further investigation by Region 4 EPA, RCR
Division inspectors each fiscal year.

• Targeted RCRA and TSCA/PCB EPA lead inspections to be conducted in the State during the
fiscal year based on regional and national priorities outlined in the National Program Manager’s
Guidance and Compliance Monitoring Strategy, compliance assistance, database mining,
complaints, cross-State and/or cross-media violators, and coordination with other Federal
Agencies (i.e. the Department of Transportation and the Occupational Safety and Health
Administration).

• Completed environmental justice reviews of each facility targeted for inspection.
• Worked closely with colleagues and the States to ensure that EPA regional inspection

commitments in the State are met and that joint and oversight activities are coordinated in
accordance with Agency and State policy and procedures.

• Worked collaboratively on a regular basis with the Federal and State Agencies, and non-
governmental stakeholders to facilitate information exchange, problem solving and partnership
building.
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• Oversight of the State RCRA compliance and enforcement program by monitoring Federal and
State databases (RCRAinfo, ECHO, OTIS, etc.) and holding regular conferences, ensuring that
the State was meeting their Federal grant inspection commitments and enforcement process
requirements in accordance with the appropriate Memorandum of Agreement, and the EPA
Enforcement Response Policy.

• Monitored and utilized data from Federal and State databases to conduct oversight of the State’s
RCRA compliance and enforcement program throughout the year.

• Coordinated and conducted Enforcement Response Policy conferences (either in person or via
teleconference) to discuss the findings of regular oversight of the State’s inspection and
enforcement activities, with State enforcement managers, and documented these meetings in
formal reports, documenting the enforcement status of on-going case.

• Reviewed State data reporting to RCRAInfo to ensure that compliance and enforcement
activities are promptly and adequately entered.

• Worked closely with the State to reconcile RCRAInfo data entry errors and processes.
• Ensured that the State is achieving national program consistency by reviewing the State’s data

listed on quarterly national watch list and provided watch list updates on-going enforcement
cases lead by the State Agency and EPA, as appropriate.

• Annually reviewed the draft State grant work plan to ensure consistency with State and Federal
policy.

• Conducted and documented a comprehensive, annual review of the State’s compliance and
enforcement program using the memorandum of agreement between the State and EPA, the EPA
Enforcement Response Policy, State’s Grant Work Plan, and data available through government
databases.

• Provided clear and precise formal end-of-year report documenting the findings of the State’s
annual grant review.

• Participated in the Annual Review Pre-Exit Briefing and Exit Briefing.
• Participated and contributed to the State Review Framework program review in the assigned

States.
• Provided compliance assistance by resolving complaints/inquiries received through the Regional

compliant tracking system, by investigating, or forwarding the compliant to the appropriate party
for investigation.

• Worked closely with the State to respond to citizen complaints, to organize compliance and
enforcement activities, and to oversee emergency response activities.

• Reviewed, identified, analyzed, and resolved inter-governmental relations issues with
environmental enforcement program.

• Provided compliance assistance in the office and in the field to the regulated communities.
• Provided technical advice and guidance on the implementation, compliance assistance, and

evaluation of and for environmental regulations and/or programs.
• Responded to citizen concerns directly via control correspondence letters.
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• Ensured that State counterparts had availability to and are made aware of relevant training
opportunities and used data in support of enforcement activities for sites with hazardous waste,
contaminants and materials.

Special Projects 

• Developed and implemented the ROECB Tracking Database with tracks the group’s annual
inspection and enforcement commitments and individual project development, as well as
electronic routing.

• Participated in the National Inspection Process Workgroup, representing Region 4, on the team
discussing opportunities to improve the inspection process.

• Served as a member on the ROECB Enforcement Process Team, which was a team that
volunteered to conduct a review of current processes to improve efficiency within the branch.
This work serves as the basis of the new ROECB enforcement process.

• Worked closely with EPA Headquarters to develop policy relevant to the RCRA environmental
enforcement program.

Region 4 United States Environmental Protection Agency – Atlanta, Georgia 
Resource Conservation and Recovery Act Division 
RCRA Enforcement and Compliance Branch 
May 2010 – December 2010 
Environmental Technician  

Reviews and Inspections 
• Provided technical and cost estimate support to the Region 4, Resource Conservation and

Recovery Act Division.
• Conducted environmental reviews of closure and post closure plans submitted by RCRA and

TSCA-PCB regulated facilities with special emphasis on phosphate mineral processing facilities
negotiating multi regional consent decrees at a national level.

• Routinely attended conferences, meetings, and negotiations related to the mineral processing
initiative.

• Conducted engineering evaluations of environmental work plans submitted by regulated entities
in compliance with regulatory requirements.

• Analyzed cost estimates related to facility closure.
• Developed internal closure cost estimates, for corrective action, remediation, closure and post

closure activities, using cost estimating software and generally accepted engineering principles to
determine the adequacy of financial assurance instruments.

• Conducted research to determine average pricing for both construction/demolition and
environmental impacts found in work plans.

• Conducted market research and trend analysis for major contributing variables.
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• After careful consideration of proposed closure plan and scrutiny review of all associated cost
estimates the facilities financial assurance mechanisms were analyzed for compliance with
governing regulations.

• Assisted in unannounced RCRA facility inspections and record review.
• Communicated findings in appropriate media to management and other regulatory agents.
• Reviewed and evaluated hydrocarbon spills reported to the National Response Center for

possible enforcement.
• Reviewed an oil spill caused by Flavor House for potential OPA spill violations and issued a

letter of No Further Action to the file.

EDUCATION 

Georgia Institute of Technology, Atlanta, Georgia 
Bachelor of Science, Civil Engineering – December 2010, with Honors 
Dean’s List: Fall 2008, Fall 2009, and Spring 2010  

PROFESSIONAL AWARDS AND RECOGNITION 

2023 Friend of ORCR Award – for my effort in e-Manifest Enforcement, July 2023 
OLEM National Notable Achievement Award for Outstanding Approaches to Achieve Permitting or 
Corrective Action Program Goals, May 2023 
Region 4 Bronze Awards, 2018 and 2020 
Atlanta Federal Executive Board 2018 Employee of the Year - Outstanding Law  

Enforcement, August 2018 
National Notable Achievement Award for Outstanding Use of Innovative Approaches to Achieve RCRA 

Permitting, September 2018 
Women Inspiring Innovation through Imagination – Nominee, March 20, 2013 
Go for Green, January 2013 
Enforcement Officer of the Quarter, January 2012 
Time Off and/or Monetary Awards, Fiscal Years 2011-2023 

PROFESSIONAL TRAINING 

5-Day RCRA Seminar (McCoy) November 2, 2023 

RCRA AIR NCI Training October 24, 2023 
8 Hour HAZWOPER Refresher (annually since 2011) August 2023 

Emotional Intelligence Training September 13, 2022 
Public Involvement Training August 31, 2022 

National SEP Refresher Training for Enforcement Personnel June 7, 2022 
Imminent and Substantial Endangerment (ASE) Cross-Statute Training  June 1, 2022 

Microaggressions Training   July 19, 2022 
Groundwater Restoration Policy Training February 9, 2022 
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PFAS Training Lawline September 27, 2021 
Civil & Criminal Environmental Enforcement Training September 27, 2021 

RCRA Targeting Tool Training  February 11, 2021  
Mock Interviews May 2021 

PFAS Training  October 15, 2020 
Metabase Training   October 14, 2020 

Negotiations Training  October 13, 2020 
Federal Executive Board Leadership Government Program   September 24, 2020 

Paradigm 360 Executive Coaching Certification   September 24, 2020 
Lean Six Sigma Green Belt Certification   September 10, 2020 

META Leadership  August 12-13, 2020 
Atlanta FEB Basic Mediation Skills  August 3-7, 2020 

Emotional Intelligence  May 21, 2020  
Speed Mentoring  March 10, 2020  

ECQ Writing Course   January 13-16, 2020 
Servant Leadership   December 12, 2019 

Lean Six Sigma Green Belt Training   November 2, 2019 
Lean Six Sigma Yellow Belt Certification  May 22, 2018 

Respirator Training  February 14, 2018 
First Aid and CPR (biannually) January 31, 2018 

Cost Estimation Training and RACER July 31, 2017 
BEN and ABLE Training   March 1, 2017 

Organic Air Emission National Enforcement Initiative Training January 23, 2017 
RCRA Under Reporters Training   April 6, 2016  

McCoy's Advanced RCRA Topics  February 5, 2016 
RCRA Organic Air Emission Standards September 21, 2016 

RCRA Permit Writer’s Training August 27, 2015 
CostPro Training January 20, 2015 

Certified Hazardous Material Manager Course November 6, 2014 
RCRA CBI Management (with req. annual recertification)   April 17, 2013 

5-Day RCRA Seminar (McCoy) November 2, 2012 
Advance Hazardous Waste Management Training March 13, 2012 
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PCB Management and PCB Record Keeping  September 22, 2011 
40 Hour HAZWHOPER February 10, 2011 

OECA Inspection Manual   February 7, 2011 
Initial Confidential Business Information Training January 31, 2011 

RCRA Inspector Training  January 6, 2011 
Basic Inspector Training December 30, 2010 

RCRA Fundamentals  December 23, 2010 
RCRA Enforcement Practitioners Training   June 9, 2010 
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JUSTIN ABRAMS 
abrams.justin@epa.gov 

202-564-2190

PROFESSIONAL EXPERIENCE 

US Environmental Protection Agency - October 2011- Present 
Accountant 0510-GS13  2022-Present 
HQ OECA 

• Current work is directly related to previous regional work listed below with the substantive change being that the work
is now at a national level and assist all 10 EPA regions rather than the direct POC.

Accountant 0510-GS12  2013-2022 
Region 5 

• Review financials for financial position and determine impairment or strength when the agency receives an ATP
claim based on sought after fine/penalty- this includes reviewing IRS tax forms, Financial Statements in which the
ABEL model is used to calculate the necessary financial parameters in the aid in making a determination on the ATP
claim.

• Manages over $750M in assets held in a contingency fund required under Federal Regulations (financial assurance)
related to environmental clean-up operations spanning a 5-state region.

• Ensures that the Financial assurance is transparent, accurate and meets all necessary required parameters, more
specially related to the financial test in ensuring those metrics are meet and determining the risk assessed to the
provided financial test and respondent and or entity related.

• Prepares, examines, and analyzes accounting records, financial statements and other financial reports of private and
public companies ranging in size from tens of thousands to multi-million dollars to assess accuracy, completeness,
and compliance with national reporting and procedural standards.

• Produce and manage site specific payroll charging reports for management use and oversight
• Provides timely, relevant and accurate reporting and analysis of the results of the division’s performance against

historical, budgeted, forecasted and strategic planning results to assist in determining progress towards the
achievement of the budget and strategic plan.

• Proficient in data mining methods utilized for extracting relevant information for reports and presentations as
requested by upper management.

• Prepares ad hoc analyses, performance reports, charts, tables, and other exhibits as requested to assist
management in evaluating special projects in a timely manner using SAP BO and Oracle based BI systems
functioning in both the drag and drop option as well as the SQL.

• Demonstrates and applies an appropriate understanding and a working knowledge of accounting principles, including
those issued by the Governmental Accounting Standards Board, and internal controls.

• Creates current business process flow charts for use by upper management using Igrafx program.
• Performs special projects to improve process efficiency and performance as assigned by upper management and

implementing Lean Six Sigma.
• Facilitates meetings to identify non-value-added process and seeks solutions by utilizing the standards of lean

principles, techniques, and methodologies to include value stream mapping, 5-S, Kanban, Kaizen, quick changeover,
six sigma quality, and design for lean. This has resulted in the savings of approximately 200 man hours expanding
across 8 different lean events and divisions.

• Extracting data sets into Microsoft Excel to create data analysis on an ad hoc basis and implementing necessary
financial modeling.

• Use Microsoft Access to develop data sets to construct a universe to use for reporting and analysis.
• Oversee the updates for portions of the intranet and make changes as requested using Dreamweaver (HTML5 and

CSS) web design tool.

Financial Analyst-May 2013-August 2013 
• Analyzed financial documents submitted as part of regulatory requirements.
• Reviewed and analyzed financial statements to ensure accuracy and compliance with federal regulation.
• Tested and implemented the data repository that is used to track and control the financial contingency program.
• Lead the redesign and implementation of a new business process used to control and ensure proper financial

documentation was efficient and timely.

Administrative Program Assistant –October 2011-May 2013 
• Redesigned, implemented and managed the business model and operational procedures under the delegated

discretion of the Branch Program Manager.
• Recorded all expenditures including but not limited to travel, training and payroll.
• Supported team meetings with required documentation, reports and research. CX72  page 1 of 2
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• Managed schedules and procedures for staff and supported regional team meetings with clients.
• Supervise clerical staff and provide training and orientation to new staff.

US ARMY FT. KNOX, KY- March 2011- September 2011 
Cavalry Scout–Squad Leader 

• Served as a squad leader in charge of 4-6 subordinates.
• Operated as the Commander's eyes and ears in the line of duty providing real time information.
• Engaged the enemy with anti-armor weapons and scout vehicles in the field, tracked and reported enemy movement

and activities, and directed the employment of various weapon systems on to the enemy.

ADDITIONAL SKILLS 
• Advanced proficiency in Microsoft Office Suite; Excel (Pivot tables, v+h look up's, macros and VBA programming),

PowerPoint, Word and Access
• Advanced proficiency in SAP Business Objects 4.2, Hana, Lumira, data manipulation/mining, SQL and Postgre SQL,

Oracle BI
• Advanced proficiency Dreamweaver HTML5 CSS web design
• Advanced proficiency Igrafx flow chart used to create business models to develop efficiencies
• Lean Six Sigma Green Belt Certified

EDUCATION 
AMERICAN INTERCONTINENTAL UNIVERISTY HOFFMAN ESTATES,IL 
MBA-Accounting and Finance,Feb2012 

AMERICAN INTERCONTINENTAL UNIVERSITY HOFFMAN ESTATES,IL 
BBA-Accounting and Finance,Sep2010 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OFFICE OF
ENFORCEMENT AND

COMPLIANCE ASSURANCE

MEMORANDUM

SUBJECT: Revised Penalty Matrices for the RCRA Civil Penalty Policy

FROM: Gregory Sullivan, Director 
Waste and Chemical Enforcement Division

TO: RCRA Branch Chiefs, Offices of Regional Counsel and Regional Enforcement 
and Compliance Assurance Divisions 

This memorandum transmits updated penalty matrices for the 2003 RCRA Civil Penalty Policy 
(RCRA Penalty Policy). The matrices were updated to reflect the change to the RCRA Penalty 
Policy made by the January 10, 2024, memorandum from David M. Uhlmann (the 2024 Uhlmann 
Memorandum),1 which increased RCRA penalty amounts to account for inflation. The 2024 
Uhlmann Memorandum also referred to and discussed the 2024 Civil Monetary Penalty 
Adjustment Rule,2 which was promulgated under the Federal Civil Penalties Inflation 
Adjustment Act Improvement Act to adjust the statutory maximum and minimum civil penalties 
under the various environmental laws implemented by EPA to account for inflation.

The 2024 Uhlmann Memorandum adjusts the 2003 RCRA Penalty Policy matrices upward by a 
multiplier of 1.91827 and the attached matrices reflect that adjustment. As set forth in the 2024 
Uhlmann Memorandum, these matrices should be used for violations occurring after November 
2, 2015. For violations occurring on or before November 2, 2015, use the RCRA Penalty Policy 
adjustment multiplier listed in the December 6, 2013, inflation adjustment memorandum entitled, 
Amendments to the U.S. Environmental Protection Agency’s Civil Penalty Policies to Account 
for Inflation (Effective December 6, 2013).3  

Any questions concerning the updated matrices can be directed to Pete Raack in the Waste and 
Chemical Enforcement Division by emailing him at raack.pete@epa.gov.

Attachment 

1 https://www.epa.gov/system/files/documents/2024-01/amendmentstotheepacivilpenaltypolicyinflation011524.pdf
2 88 Fed. Reg. 89,309 (Dec. 27, 2023).
3 https://www.epa.gov/enforcement/amendments-us-environmental-protection-agencys-civil-penalty-policies-account-
inflation

GREGORY
SULLIVAN

Digitally signed by 
GREGORY SULLIVAN 
Date: 2024.02.14 
13:41:10 -05'00'
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RCRA Civil Penalty Policy – Updated Subsequent to 1/10/24 D. Uhlmann Memorandum 

Amendments to the EPA’s Civil Penalty Policies to Account for Inflation (effective January 15, 
2024)  

INITIAL GRAVITY MATRIX 

Extent of Deviation from Requirement 

Potential 
for 

Harm 

MAJOR MODERATE MINOR 

MAJOR 
$52,752 

to 
$42,202 

$42,201 
to 

$31,651 

$31,650 
to 

$23,211 

MODERATE 
$23,210 

to 
$16,881 

$16,880 
to 

$10,550 

$10,549 
to 

$6,330 

MINOR 
$6,329 

to 
$3,165 

$3,164 
to 

$1,055 

$1,054 
to 

$211 
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 RCRA Civil Penalty Policy – Updated Subsequent to 1/10/24 D. Uhlmann Memorandum 
Amendments to the EPA’s Civil Penalty Policies to Account for Inflation (effective January 15, 
2024) 

MULTI-DAY MATRIX OF MINIMUM DAILY PENALTIES (in dollars) 

Extent of Deviation from Requirement 

Potential 
for 

Harm 

MAJOR MODERATE MINOR 

MAJOR 
$10,550 

to 
$2,110 

$8,440 
to 

$1,583 

$6,330 
to 

$1,161 

MODERATE 
$4,642 

to 
$844 

$3,376 
to 

$528 

$2,110 
to 

$317 

MINOR 
$1,266 

to 
$211 

$633 
to 

$211 

$211 
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